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JAMES C. FARGO, &¢@., VS. WILLIAM C. STEVENS, &C. 


Appeal in Chancery from Washtenaw Cirewit Court. 


Supreme Court. April Term, 1885. 


JAMES C. FarGo,as President of the Merchants’ Despatch Transporta- 
tion Company and in its Behalf, Complainant and Appellee, 
v8. 
WILLIAM C. Stevens, Auditor General of Michigan, Defendant and 
Appellant. 


STATE OF MICHIGAN: 


State of Michigan to the circuit court for the county of Washtenaw : 

Your orator, James C. Fargo, of the city of New York, in 

2 the State of New York,as president of the Merchants’ Despateh 

Transportation Company and in its behalf and for its use, 
respectfully represents unto the court— 

Mirst. That the said Merchants’ Despatch Transportation Com- 
pany Is a joint stock association, consisting of more than seven mem- 
bers, and organized and existing under the laws of the State of New 
York, and is, by the laws of s: nid State of New York, authorized and 
empowered to sue in the name of its president. 

Second. That, during the year ending with the 51st day of Decem- 
ber, A. D. 1883, the said transportation company was engaged in the 
business of selling and contracting for the transportation of freight 
ee to be carried over connecting lines of railroad in order to 

ach its destination, and, for the prosecution of its said business, 
it had agencies located generally throughout the United States and 
the Dominion of Canada; the said transportation company issued 
through bills of lading for such freight, and caused the same to be 
carried by the appropriate railroad companies, and, as compenss ition 
for its service in the premises, the said transportation company was 
paid by the said railroad companies a definite proportion of the 
through rate charged and collected by said companies Jor the ear- 
riage of said freielts. 

Third. That during the said year the said transportation company 
was possessed of certain freight cars which were used and run by the 
railroad companies in whose possession they chanced from time to 
time to be for the transportation upon their own and connecting 
lines of railroad of through freight, principally between the city of 
New York, in the State of New York, and Boston, in the State of 
Massachuset tts, and Chicago, in the State of Hlinois, and other points 
and commercial centers in the West, Northwest, and Southwest, witi- 
out the said State of Michigan ; that said ears were sot used for the 
carriage of freight between points situate within the said State of 
Michigan, but wholly for the transportation of freight, either pass- 

ing through the State or originating at points Without said 
o State and destined to points “within or originating at points 

within said State and destined to points ‘without ; that the 
said several railroad companies thus making use of said cars during 
the said year paid to the said transportation company as compensa- 
tion therefor a definite sum per mile for the distance traveled by the 
said cars over their respective lines. 
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Fourth. That the said transportation company during the said 
year was not running or interested in any special fast, through, or 
other stock, coal, or refrigerator-car freight line, or doing business 
In or running cars over any of the railroads of said State of Michi- 
gan otherwise than as in the preceding paragraphs stated. 

Fifth. That prior to the first day of April, A. D. 1884, the com- 
missioner of railroads of the State of Michigan transmitted to the 
said transportation company certain blank forms of a report to be 
made to him pursuant to the provisions of an act of the Legislature 
of the State of Michigan approved June 5, 1883, entitled “An act 
to provide for the taxation of persons, copartnerships, associations, 
sar-loaning companies, and fast freight lines engaged in the busi- 
ness of running cars over any of the railroads of this State, and 
not being exclusively the property of any railroad company paying 
taxes on their gross receipts,’ with the requirement that the said 
transportation company should make up and return said report. to 
the office of said commissioner on or before the first day of April, 
1884, under the penalties of said act; that on or about said first day 
of April, in compliance with said demand, but protesting that the 
sume Was without authority of law, and that said act was invalid— 
or, if valid, was not applicable to the said transportation company— 
the said transportation company made and filed with said commis- 
sioner a report duly verified, setting forth that the gross amount of 
the receipts of the said transportation company for the mileage of 
said cars during said year 1855, while in use in the transportation 
of freight between points without said State and passing through 

said State in transit, estimated and prorated according to the 
f mileage of said cars within said State of Michigan while so 

in use, Was the sum of $95,714.50; and while in the use of 
transportation of freight from points without to points within said 
State of Michigan and from points within to points without said 
State, estimated and prorated according to the mileage of said ears 
within the State of Michigan while so in use, was the sum of 
$28,890.01, making in the aggregate the sum of $124,604.51; that 
during said year it received no moneys whatever on business done 
solely within the said State of Michigan and no moneys which were 
or could be regarded as earned during said year within the limits of 
said State of Michigan other than as hereinbefore and in said report 
set forth. 

Sixth. That by the terms of said act it is the duty of said com- 
missioner of railroads to make and file with the auditor general of 
said State of Michigan, prior te the first day of June each year, a 
computation based upon the report of each person, association, co- 
partnership, or corporation taxable thereunder of the amount of tax 
to become due from them respectively, and each such person, asso- 
ciation, copartnership, or corporation is required on or before the 
first day of July in such year to pay to the treasurer of said State 
of Michigan upon the statement of the auditor general thereof two 
and one-half per cent. upon its gross receipts as computed by the said 
commissioner of railroads and derived from loaning, renting, or hiring 
of cars to any railroad or other corporation, association, copartner- 
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ship, or party. It was also provided in said act that for the said 
taxes and interest thereon and the penalty imposed for delay in the 
payment thereof the said State should have a lien upon all the 
property of the person, association, copartnership, or corporation so 
taxed, and in default of the payment of said tax by and within the 
time so prescribed the auditor general of said State was authorized 
to issue his warrant to the sheriff of any county in said State, com- 
manding him to levy the same, together with ten per cent. for 
his fees, by distress and sale of any of the property of the cor- 
poration or party neglecting or refusing to pay such tax 
Oo wherever the same may be found within the county or 
State. 

Seventh. That the said commissioner of railroads has computed 
and determined that the amount of the gross receipts of the said 
transportation company under the said act is the said sum of 
$28,890.01, and that there is due from said transportation company 
to the State of Michigan, as a tax thereon, the sum of $722.25, and 
has transmitted said computation to the said auditor general, and 
your orator shows that unless said tax Is paid by the said transpor- 
tation company on or before the first day of July, 1884, it will become 
the duty of the said auditor general under the said act and the said 
auditor general threatens that he will proceed to enforce payment of 
the said tax against said transportation company by the seizure and 
sale of the property of said transportation company under the pro- 
visions of said act. 

Kighth. That your orator 1s advised and so charges that the said 
act as to the said gross reccipts of the said transportation company, 
or of any of its receipts or earnings from the use of its cars, within 
the State of Michigan, and the transaction of its business in the 
manner aforesaid, is in violation of the Constitution of the United 
States, and void, and that said act is inapplicable to the said trans- 
portation company, and inoperative for further reasons appearing 
upon its face, and that said transportation company is not amenable 
thereto. 

Ninth. That the chief officers of the said transportation company 
for the transaction of corporate business was, during said year, and 
is in the city of New York, in the State of New York, and that all 
the moneys earned by it, as set forth in the second and third para- 
graphs hereof, were paid to it at its said office; that said company 
during said year had no funds or property whatsoever within the 
State of Michigan, except cars In transit and office furniture in the 
possession of agents, and that during said year the said transporta- 
tion company was subject to taxation and was taxed on account of 
its property and earnings within and under the laws of the State of 

New York. 
) Tenth. That the said business of the said transportation 
company is permanently established, and that your orator 
anticipates that it will continue in the transaction thereof in the 
manner herein set forth for many years to come. 

Eleventh. That the enforcement of the said tax against your orator 

would deprive your orator of rights and privileges conferred upon it 
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by the Constitution of the United States and otherwise, to the great 
oppression and irreparable injury of your orator. 

To the end, therefore, that said William C. Stevens, as auditor gen- 
eral of the State of Michigan, defendant herein, may full, direct, and 
perfect answer make to all and singular the premises, but without 
oath—answer under oath being hereby-expressly waived—and that 
the said tax upon the said gross receipts of the said transportation 
company may be decreed to be invalid, and that any tax upon the 
arnings or receipts of said transportation company from the solicit- 
ing of freight, and the making of contracts for the through trans- 
portation of the same, and froin the use of its cars in manner afore- 
said, may be decreed to be unauthorized by said act, and that the 
said William C. Stevens, as auditor general as aforesaid, his counsel- 
lors, attorneys, solicitors, officers, and agents, may be restrained, by 
an injunction issued out of this court directed to him, from collect- 
ing or enforcing, or proceeding to collect or enforce, the said tax upon 
the said receipts of the said transportation company, or any part 
thereof, and that your orator may bave such further and other re- 
lief in the premises as. may be agreeable to equity and good con- 
sclence— 

May it please the court to grant to your orator its writ of 
subpcena, directed to the said Wilham C. Stevens, as auditor gen- 
eral as aforesaid, commanding him on a day certain and under a 
certain penaliy to be therein named personally to appear before 
said court, and then and there full, true, direct, and, perfect 
answer make to all and. singular the premises, and further, 

to abide and perform such order and direction as_ to 
7 this court shall seem proper; and that the said Wilhatm C. 

Stevens, as auditor general as aforesaid, his counselors, attor- 
neys, solicitors, officers, and agents, may be restrained, by a writ of 
Injunction issuing out of this court directed to him, from collecting 
or enforcing, or proceeding to coliect. or enforce, the said tax upon 
the said receipts of the said transportation company, or any part 
thereof, until the further order of the court. 

And your orator will ever pray, ete. 

JAMES C. FARGO, President. 


WM. H. WELLS, 
Solicitor for Complamane. 
ASHLEY POND, 
O. G. GETZEN DANNER, 
Of Counsel. 


Srare OF New York, |. 
City and County of New York, j - 

On this twenty-fourth day of June, A. D. 18584, before me, a no- 
tary public in and for said city and county, personally came James 
C. Fargo, to me known and known to me to be the president of the 
Merchants’ Dispatch Transportation Company, and made oath that 
he had had the foregoing bill of complaint by him subseribed and 
knows the contents thereof, and that the same are true of his own 
knowledge. GEORGE E. CARPENTER, 

Notary Public, No. 186, City and Co. of New York. 
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STATE OF NEw YORK, 
City and County of New York, a 


I, Patrick Keenan, clerk of the city and county of New York, and 
also clerk of the supreme court for the said city and county, the same 
being a court of record, do hereby certify that George Ié. Carpenter, 
whose name is subscribed to the certificate of the proof or acknowl- 

edgment of the annexed instrument and thereon written, 
8 was, at the time of taking such proof and acknowledgment, 

a notary public in and for the city and county of New York, 
dwelling in the said city, commissioned and sworn and duly au- 
thorized to take the same. And further, that I am well acquainted 
with the handwriting of such notary and verily believe that the 
signature to the said “certificate of proof or acknowledgment is gen- 
uine. I further certify that said instrument is executed and ac- 
knowledged according to the law of the State of New York. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court and county the 24th day of June, 1884. 

[L. s.] PATRICK KEENAN, Clerk. 


Filed June 28, 188-4. 
JOHN J. ROBISON, Register. 


On filing this bill let an injunction issue according to the prayer 
of the same. 
Ypsilanti, June 27, 1884. 
C. JOSLYN, 
Circuit Judge. 


v STATE OF MIcHIGAN, Jo wit: 
The Cireuit Court for the County of Washtenaw. In Chancery. 


In the name of the people of the State of Michigan to William C. 
Stevens, auditor general of the State of Michigan, Greeting: 
You are hereby notified that a bill of complaint has been filed 

against you in the circuit court for the county of Washtenaw, in 
chancery, by James C. Fargo, as president of the Merchants’ Disp: atch 
Transportation Company, as complainant, and that if you desire to 
defend the same you are required to have your appearance entered 
with the register of said court, at his office in the court-house in the 
city of Ann Arbor, in person or by solicitor, within twenty days 
after the twenty-first day of July, in the year 1884, which is the re- 
turn day of this writ. Hereof fail not under the penalty of having 
said bill taken as confessed against you. 

Witness the Honorable Chauncey Joslyn, circuit judge, at Ann 
Arbor, this 28th day of June, in the year of our Lord one thousand 
elght hundred and eighty-four. 

JOHN J. ROBINSON, Megister. 

WM. HH. WELLS, 

Detroit, Solicitor for Complainant. 
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10 STATE OF MICHIGAN, Bae ‘ 
Cou: of We 85 fit 
ounty of Wayne, Jj 
’ y . ° ° , 4 
Wim. H. Wells, of the city of Detroit, being duly sworn, deposes 
and says that on the 28th day of June, A. D. 1884, he personally oll 
served the within writ of subpcena upon the within-named defend- ij 
ant, William C. Stevens, auditor general of the State of Michigan, ¥ 
by delivering to him, at the city of Ann Arbor, in said county of 7 - 
Washtenaw, a copy of the subpoena subscribed by the complainant’s 
solicitor, and inserted “ copy,” and showing to him the original: writ et 
of subpcena with the seal of the court impressed thereon. ae 
WM. H. WELLS. f| 
‘4 
) 

. ] ° , , : mn 
Subscribed and sworn to before me this 28th day of June, A. D. | 
18S4. ’ ‘ 

A. C. ANGELL, tf 

Notary Public, Wayne County, Michigan. | 

(Endorsed :) Filed June 28th, 1884. J. IX. Robison, dep’t register. it 

7 

11 Injunction. | | 

STATE OF MICHIGAN, ss: t) 

Lin 

. . 2 Bie 

In the Circuit Court for the County of Washtenaw. In Chancery. ae 
ay 


In the name of the people of the State of Michigan to William C. : 
Stevens, auditor general of the State of Michigan, and his coun- Oi 
sellors, attorneys, solicitors, and agents, and each and every of 
them, Greeting : 

Whereas it has been represented to us, in the circuit court for the wn 
county of Washtenaw, in chancery, on the part of James C. Fargo, 
as president of The Merchants’ Dispatch Transportation Company, : 
complainant, that he has lately exhibited his bill of complaint ai 
against you, the said William C. Stevens, as anditor general as - 4 
aforesaid, defendant, to be relieved touching the matters therein | 
complained of, in which bill it is stated, amongst other things, that ‘al 
you are combining and confederating with others to injure the said 
complainant touching the matters set forth 1n the said bill, and that 
your actings and doings in the premises are contrary to equity and 

good conscience : 


1? We, therefore, in consideration thereof, and of the particu- 

lar matters in the said bill set forth, do strictly command 
you, the said William C. Stevens, as auditor general as aforesaid, 
and the persons before mentioned, and each and every of you, under 
the penalty of ten thousand dollars to be levied on your lands, goods, 
and chattels to our use, that you do absolutely desist and refrain 


from collecting or enforcing, or proceeding to collect or enforce, the if 
taxes upon the gross receipts of the said Merchants’ Dispatch 'Trans- hi 


portation Company for the year A. D. 1883, or any part thercof, Z 
until the further order of this court. 
Witness the Honorable C. Joslyn, circuit judge, and the seal of 


— eee A signs 


| 
“iff 


% 
nf 


said circuit court, at Ann Arbor, this 25th day of June, in the year 
one thousand eight hundred and eighty-four. 
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[n. s.] JOHN J. ROBISON, Register. 
WM. H. WELLS, 


Solicitor for Complainant. 


STATE OF MICHIGAN, | 
/ 17. SS - 
County of Wayne, 


Wim. H. Wells, of the city of Detroit, being duly sworn, deposes 
and says that on the 28th day of June, A. D. 1884, he served the 
within writ of injunction on William C. Stevens, auditor general of - 
the State of Michigan, the defendant named therein, personally, by 
then and there showing to the said defendant the said injunction, 
with the seal impressed thereon, and delivered to him a true copy 
thereof at the city of Ann Arbor, in said county of Washtenaw. 


WAM. H. WELLS. 


Subscribed and sworn to before me this 28th day of June, A. D. 
188-4. 
A. C. ANGELL, 
Notary Public, Wayne County, Michigan. 


Filed this 28th day of June, 1884. 
J. E. ROBISON, 
Deputy Register 
WM. H. WELLS, 


Solicitor for Complainant. 
13 In the Circuit Court for the County of Washtenaw. In 
Chancery. 


James C. Farco, President of the Merchants’ Dispatch Transporta- 
tion Company, Complainant, 


US. 
WirtiiamM C. Srevens, Auditor General of the State of Michigan, 
Defendant. 


STATE OF MICHIGAN: 


On motion of J. J. Van Riper, attorney general and solicitor for 
said defendant, William C. Stevens, auditor general, ordered, that the 
appearance of the said defendant be, and the same is hereby, en- 
tered ; and on like motion itis further ordered that the complainant 
serve upon the said solicitor a copy of his bill of complaint filed in 
this cause within fifteen days after service upon him or hisgsolicitor 
of notice of this order, or in default thereof that said bill be dismissed. 
with costs. 

Dated Aug. 6th, 1884. 

J.J. VAN RIPPER, 


Attorney General and Solicitor for Complainant. 


To Hon. Wm. H. Wells, sol’r for complainant. 
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14 STATE OF MICHIGAN: 
In the Cireuit Court for the County of Washtenaw. In Chancery. 


The demurrer of William C. Stevens, auditor general of the State 
of Michigan, defendant, to the bill of complaint of James C. largo, 
of the city of New York, in the State of New York , president of the 
Merchants’ Dispatch Transport ation Company, in its behalf and 
for its use, against said defendant. 

This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said ‘pill of complaint to 
be true in such manner and form as the same are therein set forth 
and alleged, demurs to said bill, and for cause of demurrer shows 
that the said complainant hath not in and by said bill made or 
stated such a cause as doth or ought to entitle him to any such dis- 
covery or relief as 1s thereby sought and prayed for from or against 
this defendant. 

Wherefore this defendant demands the judgment of this honor- 
able court whether he shall be compelled to make any further or 
other answer to the said bill, or any of the matters and things therein 
contained, and prays to be hence dismissed with his reasonable costs 
in this behalf sustained. 

JACOB J. VAN RIPER, 
Attorney General of the State of Michigan 
and Solicitor for Defendant. 

EDWARD BACON, 

Of Counsel for Defendant. 


(endorsed :) To the register in chancery of the within-named 
court: Please file this demurrer without delay. Jacob J. Van Riper, 
sol’r for deft’t. Filed November 29, 1884. John J. Robison, reg- 
ister. 


15 The Circuit Court for the County of Washtenaw. In 
Chancery. 


JAMES C. I’arco, President of the Merchants’ Dispatch Transporta- 
tion Company, for said Company and on its Behalf, Com- 
plainant, 

vs. 
WitiiAmM C. Stevens, Auditor General of the State of Michigan, 
Defendant. 


STATE OF MICHIGAN: 
To said complainant, and to Wm. H. Wells, its solicitor : 


Please take notice that this cause will be brought on for argument 
on the demurrer therein at the next regular term of this court. 
Dated January 29th, A. D. 1885. 
| MOSES TAGGART, 
Attorney General of Michigan and Solicitor for said Defendant. 
EDWARD BACON, 


Solicitor and of Counsel for said Defendant. 


——_s 


—>. 
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16 STATE OF MICHIGAN, | _. 
County of Berrien, § ™ 

Edward Bacon, of the city of Niles, in said county, being first duly 
sworn, deposes and says that on the thirty-first day of January, A. 
D. 1885, at the city of Niles, in said county, he deposited and duly 
mailed at the post office in said city, and With all postage prepaid, 
an envelope duly directed to the within-named William H. Wells, 
Esq., attorney and counsellor at law, at Detroit, Michigan, said 
envelope then and there enclosing a notice of which the aforegoing 
is a duplicate, said Detroit being the place of residence and busi- 
ness of said Wells, and said Wells | being solicitor as in said notice 


stated. 
EDWARD BACON. 


Subseribed and sworn to before me this 31st day of January, A. 


D. 1885. 
CHARLES 1. LIVERMORE, 
Notary Public for Berrien County, Michigan. 


(Endorsed :) Filed Jan’y 31st, 1885. John J. Robison, register. 


17 The Circuit Court for the County of Washtenaw. In Chancery, 


At a session of said court held at the city of Ann Arbor on the 
twentieth day of March, in the year one thousand eight hundred 
and eighty-five. 

Present: Hon. Chauncey Joslin, circuit judge. 

JAMES C. Farao, as President of the Merchants’ Dispatch Transpor- 
tation Company, Complainant, 


US. 
WitiraAm C, SreveNson, as Auditor General of the State of Michigan, 
Defendant. 


STATE OF MICHIGAN: 

This cause having been brought on to be heard upon the bill of 
complaint and the demurrer thereto, and having been argued by 
the counsel for the respective parties, it 1s ordered that the said de- 
murrer be, and same is hereby, overruled, with costs to the com- 
plainant, to be taxed, and that ‘the said defendant have leave to 
answer within twenty days from this date. 

JOSLYN, 


Circuit Judge. 


Filed March 20, 1885. 
| JOHN J. ROBISON, Register. 
WM. IT. WELLS, 


Solicitor for Complaimant. 
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14 STATE OF MICHIGAN: 
In the Cireuit Court for the County of Washtenaw. In Chancery. 


The demurrer of William C. Stevens, auditor general of the State 
of Michigan, defendant, to the bill of complaint of James C. Fargo, 
of the city of New York, in the State of New York, president of the 
Merchants’ Dispatch Transportation Company, in its behalf and 
for its use, against said defendant. 

This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said bill of complaint to 
be true in such manner and form as the same are therein set forth 
and alleged, demurs to said bill, and for cause of demurrer shows 
that the said complainant hath not in and by said bill made or 
stated such a cause as doth or ought to entitle him to any such dis- 
covery or relief as is thereby sought and prayed for from or against 
this defendant. 

Wherefore this defendant demands the judgment of this honor- 
able court whether he shall be compelled to make any further or 
other answer to the said bill, or any of the matters and things therein 
contained, and prays to be hence dismissed with his reasonable costs 
in this behalf sustained. 

JACOB J. VAN RIPER, 
Attorney General of the State of Michigan 
and Solicitor for Defendant. 

EDWARD BACON, 

Of Counsel for Defendant. 


(Endorsed :) To the register in chancery of the within-named 
court: Please file this demurrer without delay. Jacob J. Van Riper, 
sol’r for deft’t. Filed November 29, 1854. John J. Robison, reg- 
ister. 


15 The Circuit Court for the County of Washtenaw. In 
Chancery. 


tr 


JAMES C. arco, President of the Merchants’ Dispatch Transporta- 
tion Company, for said Company and on its Behalf, Com- 
plainant, 

US. 
WitiiAM C. STEVENS, Auditor General of the State of Michigan, 
Defendant. 
STATE OF MICHIGAN: 
To said complainant, and to Wm. H. Wells, its solicitor : 
Please take notice that this cause will be brought on for argument 
on the demurrer therein at the next regular term of this court. 
Dated January 29th, A. D. 1885. 
MOSES TAGGART, 
Attorney General of Michigan and Solicitor for said Defendant. 
EDWARD BACON, 
Solicitor and of Counsel for said Defendant. 


cere 
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16 STATE OF MICHIGAN, | 
County of Berrien, | 


OO e 


Edward Bacon, of the city of Niles, in said county, being first duly 
sworn, deposes and says that on the thirty-first day of January, A. 
D. 1885, at the city of Niles, in said county, he deposited and duly 
mailed at the post office in said city, and with all postage prepaid, 
an envelope duly directed to the within-named William H. Wells, 
Esq., attorney and counsellor at law, at Detroit, Michigan, said 
envelope then and there enclosing a notice of which the aforegoing 
is a duplicate, said Detroit being the place of residence and busi- 
ness of said Wells, and said Wells being solicitor as in said notice 
stated. 


EDWARD BACON. 


Subseribed and sworn to before me this 31st day of January, A. 
D. 1885. 
CHARLES |. LIVERMORE, 
Notary Public for Berrien County, Michigan. 


(Endorsed :) Filed Jan’y 31st, 1885. John J. Robison, register. 


17 The Cireuit Court for the County of Washtenaw. In Chancery, 


At a session of said court held at the city of Ann Arbor on the 
twentieth day of March, in the year one thousand eight hundred 
and eighty-five. 

Present: Hon. Chauncey Joslin, circuit judge. 

JAMES C. Farco, as President of the Merchants’ Dispatch Transpor- 
tation Company, Complainant, 


US. 
WILLIAM C. STEVENSON, as Auditor General of the State of Michigan, 
Defendant. 


STATE OF MICHIGAN: 

This cause having been brought on to be heard upon the bill of 
complaint and the demurrer thereto, and having been argued by 
the counsel for the respective parties, it 1s ordered that the said de- 
murrer be, and same is hereby, overruled, with costs to the com- 
plainant, to be taxed, and that the said defendant have leave to 
answer within twenty days from this date. 

C. JOSLYN, 


Circuit Judge. 
Filed March 20, 1885. 
| JOHN J. ROBISON, Register. 
WAM. IT. WELLS, 


Solicitor for Complainant. 
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Claim of Appeal. 


18 Inthe Circuit Court for the County of Washtenaw. In 
Chancery. 


James C. Parco, of the City of New York, as President of the Mer- 
chants’ Dispatch Transportation Company, in its behalf and for 
its use, Complainant, 

US. 


Witiram C. Stevens, Auditor General of the State of Michigan, 
Defendant. 


STATE OF MICHIGAN: 


Whereas on or about March 21st, 1885, by an order of said court, 
the deferidant’s general demurrer in this cause was overruled, which 
order is on file in this eause : 

Now comes said defendant, William C. Stevens, auditor general, 
by Moses Taggart, attorney general, and Edward Bacon, his  solic- 
itors, and declares that he thinks himself aggrieved by said order and 
claims an appeal therefrom, and does appeal therefrom, to the su- 
preme court of Michigan. 

MOSES TAGGART, 
Attorney General. 
By EDWARD BACON, ann 
EDWARD BACON, 
Solicitors for Defendant and Appellant. 


(endorsed :) Filed Mareh 28, 1885. John J. Robison, register. 


19 In the Cireuit Court for the County of Washtenaw. = In 
Chancery. 


James C. Parco, President of the Merchants’ Dispatch Transporta- 
tion Company and for its use, Complainant, 


Us. 
WintniaAmM C. Stevens, Auditor General, Defendant. 
STATE OF MICHIGAN: 


In this cause it is stipulated that the appeal bend in the penal sum 
of five hundred dollars, signed by the principal and by William W. 
Cook and Edward Bacon as sureties, is hereby declared to be sufli- 
cient in all respects as an appeal bond, and may be by the register 
of this court without further notice or approval filed as the detend- 
ant’s appeal bond on his appeal to the supreme court from the order 
in this court overruling the demurrer in this cause; that said bond 
is deemed dated March 24th, 1885, and may be filed by said register ’ 
as of March 25th, 1385; that said register may thereupon make his B ri 
return to the appeal in this cause and date the certificate and return ei 
as of the 25th day of March, 1885, and that the clerk of the 
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20 supreme court may file said return as of the 26th day of 
March, 1885, and that this suit may be placed on the calendar 
of the supreme court for the April term, 1885. 
WM. H. WELLS, 
Sol’r for Compl 't. 
MOSES TAGGART, 
Attorney General of Michigan, 
By EDWARD BACON, 
Solicitor for the said Def’t. 
EDWARD BACON, 
Of Counsel for Defendant. 


(Endorsed :) Filed March 25th, 1885. John J. Robison, register. 


21 Know all men by these presents that we, William C. 
Stevens, auditor general of the State of Michigan, a resident 
of Ann Arbor, in the county of Washtenaw, In said State, as princi- 
pal, and Edward Bacon, of the county of Berrien, 1n said State, and 
William W. Cook, of the county of Ingham, in said State, as sure- 
ties, are held and firmly bound unto James C. Fargo, of the city of 
New York, as president of the Merchants’ Dispatch Transportation 
Company, and for its use, in the penal sum of five hundred dollars, 
lawful money of the United States, to be paid to the said obligee or 
to his certain attorney, executors, administrators, or assigns, and to 
said company, its successors and assigns; for which payment, well 
and truly to be made, we bind ourselves, our heirs, executors, [and ] 
administrators, jointly and severally, by these presents. 
Sealed with our seals, and dated this 24th day of March, A. D. 
1885. 

Vhereas in a suit in the ctreuit court for the county of Washte- 
naw, 1n chancery, wherein said James C. Fargo, as president of said 
Merchants’ Dispatch Transportation Company and on its behalf, 
was complainant, and said William C. Stevens, auditor general, was 
defendant, an order of said court was made on or about March 21st, 

1885, overruling the defendant’s general demurrer in said 
22 suit; and whereas said defendant has filed his claim of ap- 

peal in said suit from said order and from the overruling of 
said demurrer to the supreme court of Michigan : 


Now, therefore, the condition of the obligation is such that if the 
said defendant shall well and truly perform and satisfy the decree or 
final order of the supreme court in this cause and pay all costs of 
the appellee or appellees in the matter of appeal, then the obligation 
to be void ; otherwise to be and remain in full force and virtue. 

In witness whereof we have hereunto set our hands and seals the 
day and year aforesaid. 

WM. C. STEVENS. [L.s.] 
WM. W. COOK. i i) 


—— 


EDWARD BACON. [1s 


It is stipulated that the within bond, its penalty, and sureties are 


12 JAMES C. FARGO, &¢., VS. WILLIAM C. STEVENS, &¢. 


sufficient, and that this bond may without delay and without further 
notice or approval be filed as the appeal bond in this suit. 
WM. H. WELLS, 
Sols for Compl’t, Appellee. 
MOSES TAGGART, 
Atty Gen'l, 
By EDWARD BACON. 
EDWARD BACON, 
Solicitor for Defendant and Appel't. 


Endorsed:) Filed Mar. 25, 1885. John J. Robison, register. 
’ ’ a) 


29 Clerk’s Certificate. 


James C. Farco, President of the Merchants’ Dispatch Transporta- 
tion Company, Complainant, 
's. 


Wa. C. Stevens, Auditor General, Defendant. 


iSS4: 
June 28.—Dill tiled with order for injunction; subpeena and in- 
junction issued. 
June 28.—Subpecena and injunction returned personally served. 
August 7.—Appearance of defendant entered and filed. 
November 29.—Demurrer to bill filed. 


1885: 
January 30.—Notice of argument filed. 
March 20.—Demurrer argued and submitted. 
Mareh 20.—Order overruling demurrer entered and filed. 
March 25.—Claim of appeal filed. 
March 25.—Stipulation filed. 
March 25.—Bond on appeal filed. 


STATE OF MICHIGAN, | - 
County of Washtenaw, § ° 
The foregoing contains all the original files, together with a copy 
of the calendar entries, in the case of Fargo, ete., vs. W. C. Stevens, 
auditor general. 


JOHN J. ROBISON, 
Register in Chancery. 


(Endorsed :) Filed Mareh 26, 1885. Chas. C. Hopkins, clerk su- 
preme court. 


24 At a session of the supreme court of the State of Michigan, 

held at the supreme court room, in the city of Lansing, on 

the seventh day of May, in the vear of our Lord one thousand eight 
hundred and eighty-five. 

Present: The Honorable James V. Campbell, chief justice; Thomas 

R. Sherwood, John W. Champlin, Allen B. Morse, associate justices. 


a ve 


if 
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JAMES C. FARGO, as President, etc., Complainant, 
vs. 
WiniiaMm ©. Srevens, Auditor General, Defendant and Appel’t. 


This cause coming on to be heard is argued by E. Bacon, for ap- 
pellant, in part. 


25 At a session of the supreme court of the State of Michigan, 

held at the supreme court room, in the city of Lansing, on 

the eighth day of May,in the year of our Lord one thousand eight 
hundred and eighty-five. 

Present: The Honorable James V. Campbell, chief Justice; Thomas 

R. Sherwood, John W. Champlin, Allen b. Morse, associate justices. 


JAMES C. FArGo, as President, etc., Complainant, 
Us. 
WitiiaAM C. Stevens, Auditor General, Defendant and Appellant. 


The argument heretofore commenced in this cause is coneluded 
by Messrs. Wells and Pond, for complainant, and by Mr. I. Bacon, for 
defendant, and submitted. 


26 Opinion. 
In the Supreme Court. 


JAMES C. Arco, President of the Merchants’ Dispatch Transporte- 
tion Company, Complainant, 
v's. 
WintrttaAmM C. Stevens, Auditor General of the State of Michigan, 
Defendant & Appellant. 


STATE OF MICHIGAN: 

Complainant filed his bill for the purpose of enjoining the collee- 
tion of a tax upon a portion of the gross earnings of the Merchants’ 
Despatch Transportation Company for the vear 1885. The general 
demurrer to the bill was overruled, and defendant appeals. — 

The bill of complaint sets forth that the Merchants’ Despatch 
Transportation Company is a joint-stock association, consisting of 
nore than seven members, organized and existing under the laws 
of the State of New York, and authorized to sue in the name of its 
president; that during the year ending December 51, 1885, the com- 
pany was engaged in the business of soliciting and contr: acting for 
the transportation of freight required to be carricd over connecting 
lines of railroad in order to reach its destin: ation, and for the prose- 
cution of its said business 1t had agencies located generally throughout 
the United States and the Dominion of Canada; it issued throug! 
bills of lading for such freight, and caused the same to be carried by 
the appropriate railroad companies, and, as compensation for its 
services in the premises, it was paid by the railroad companies a 
definite proportion of the through rate charged and collected by 
said companies for the carriage of said freights; that during said 
year it was possessed of certain freight cars, which were used and 
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run by the railroad companies in whose possession they chanced to be 
from time to time for the transportation upon their own and con- 
necting lines of railroad of through freight, principally between New 
York, Boston, and commercial centers in the West, Northwest, and 
Southwest, without the State of Michigan ; that said cars were not 
used for carriage of freight between points situate within the State 
of Michigan, but wholly for the transportation of freight either pass- 
ing through the State or originating at points without the State and 
destined to points within, or originating at points withinand destined 
to points without the State; that the railroad companies thus making 

use of cars during the year paid to the transportation company,as 
27 compensation therefor, a definite sam per mile for the distance 

traveled by the said ears over their respective lines; that the 
transportation company, during the year, was not running or inier- 
ested in any special fast, through, or other stock, coal, or refrigerator- 


ear freight line, or doing business In or running cars over any of 


the railroads of said State otherwise than as before stated; that prior 
to April 1, 1884, the commissioner of railroads furnished certain 
blank forms of a report to the company, under the act of June 5, 
1883, entitled “ An act to provide for the taxation of persons, copart- 
nerships, associations, car-loaning companies, and fast freight lines 
engaged in the business of running cars over any of the railroads of 
this State, and not being exclusively the property of any railroad 
company paying taxes on their gross receipts,’ with the requirement 
that it should make up and return said report to the office of said 
commissioner on or before April 1, 1884, under the penalties of said 
act; that, protesting against the validity of said law or its applica- 
bility to said company, it made and filed with the commissioner a 
report, duly verified, of the gross amount of the receipts of the said 
transportation company for the mileage of said cars during the year 
1883, while in use in the transportation of freight between points 
without said State and passing through it in transit, estimated and 
prorated according to the mileage of said cars within the State while 
so in use, was the sum of 895,714.50, and while in the use of trans- 
portation of freight from points without to points within and from 
points within to points without said State, estimated and prorated 
according to the nileage of said cars within the State of Michigan 
while so in use, was $28,890.01, making in the aggregate the sum of 
$124,604.51; that during said year it received no money whatever 
on business done solely within the State, and no money which was 
or could be regarded as earned during said year within the limits 
of the State other than as hereinbefore set forth; that the law makes 
it the duty of the commissioner to make and _ file with the auditor 
general a computation, based on the report, of the amount of tax to 


become due, and the company is required, before the first day of 


July, to pay to the State treasurer, upon the statement of the aud- 
itor general, 25 per cent. upon its gross receipts, as computed by the 
commissioner, and derived from: loaning, renting, or hiring of cars 
to any railroad corporation. The tax and interest is made a lien 
upon all the property of the company, and, in default of payment, 
the auditor general may issue his warrant and collect the same by 
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distress and sale of any property of the company; that the commis- 
sioner determined that the gross receipts of the transport ation com- 
pany under the act 1s $25,890.01, and that there is due, as a tax 
thereon, $722.25, for which the property of the company is lable to 

seizure and sale; that the company is advised that said act, as to 
the gross receipts of the company, or of any of its receipts or earn- 
ings “from use of its cars within the State of Michig: an, and the trans- 
action of its business afor esald, is in violation of the Constitution of 
the United States and void, and that said act is inapplicable to said 
transportation company and inoperative for further reasons appear- 
ing on its face, and that said company is not amenable thereto; that 
the chief office for the transaction of corporate business was and is 
in the city of New York, and that all moneys earned by it were paid 
to it at its said office; that it had no funds or property in the State 
of Michigan, except cars in transit and office furniture in possession 
of agents, and that during said year the said transportation company 
was subject to taxation, and was taxed on account of its property 
and earnings within and under the laws of the State of New York; 
that its business is permanently established, and the enforcement of 
such tax would deprive it of rights and privileges conferred upon it 
by the Constitution of the United States. 

The prayer of the bill is that the said tax upon the said gross re- 
ceipts of complainant may be decreed to be invalid, and that any 

tax upon the earnings or receipts of said transportation com- 
28 pany from the soliciting of freights and the making of con- 

tracts for the through transportation of the same, and from 
the use of its cars in manner aforesaid, may be decreed to be unau- 
thorized by said act, and that the auditor general may be restrained 
from collecting or enforcing, or proceeding to collect and enforce, 
the said tax upon the receipts of the said transportation company or 
any part thereof. 

It will be perceived, from the statement made in the bill, that the 
only tax which the auditor general has laid under the act against 
the complainant is upon the gross earnings of its cars, computed 
upon the mileage of said cars used in transportation of freieht from 
points without the State to points within and from points Within to 
points without the State, and that he has not attempted to lay any 
tax upon the gross receipts received for mileage of its cars used in 
transporting freight through the State, nor upon its business of 
soliciting and contracting for freight either into, through, or with- 
out the State. 

The sections of the act necessary to be considered in the disposi- 
tion of the case read as follows: 


“An act to provide for the taxation of persons, copartnet rships, asso- 
clations, car-loaning companies, corporations, and fast-freight lines 
engaged in the business of running cars over any of the railroads 
of this State, and not being exclusively the property of any rail- 
road company paying taxes on their gross receipts. 


“SrcTION 1. The people of the State of Michigan enact that every 
person, copartnership, corporation, association, car-loaning company, 
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or fast-freight line cneaged in the business of ranning cars over any 
of the railroads of this State, and not being exclusively the property 
of any railroad company paying taxes in this State on their gross 
receipis, Who are or may hereafter be engaged in the business of car- 
rying passengers in any palace, drawing-room, sleeping, chair, or 
other car over or upon any railroad in this State or any part thereof, 
for the right of occupancy of which passengers are required to pay 
a sum additional to that charged upon the ordinary cars of the road 
over which said palace, drawing-room, sleeping, chair, or other car 
as aforesaid may be hauled, shall keep, in such manner as shall be 
prescribed by the commissioner of railroads, a just and true account 
of all sums so received by them as additional charges for the occu- 
paney of such cars over any road or portion thereof within the lim- 
its of this State, and shall, on or before the first day of April of each 
year, report to said commissioner of railroads, on blanks to be fur- 
nished by him tor such purpose, the gross amount of such receipts 
as aforesaid earned within the limits of this State for the year end- 
ing on the thirty-first day of December next preceding the date of 
such report. 

“Sro. 2. Every person, association, copartnership, or corporation 
owning, running, or interested in any special, fast, through, or other 
stock, coal, or refrigerator car freight lines, the cars of which are not 
the exclusive property of railroad companies; also any car-loaning 
company, incorporation, copartnership, or association doing business 
In or running cars over any of the railroads of this State shall keep 
accounts and make reports In like manner as is provided for in the 
case of palace, drawing-room, and other passenger cars by the first 
section of this act. 

“sro. 3. The reports required to be made by sections one and two 
of this act shall be verified, in the case of corporations, by the oath 
of the president and sceretary thereof, and in the case of copartner- 
slips, associations, or persons by the oath of their proper agents or 
accountants, as the commissioner of railroads shall require. 

‘Sec. 4. The commissioner of railroads shall, on or before the first 
day of June of each vear, make and file with the auditor general a 
computation of the amount of tax which will become due on the 

first day of July next succeeding from each person, associa- 
29 tion, copartnership, or corporation Hable to pay taxes under 

the provisions of section five of this act, which computation 
shall be based upon the report of such person, association, copartner- 
ship, or corporation required to be made by the provisions of see- 
tions one and two of this act; and any such person, association, 
copartnership, or corporation negieeting or refusing to make such 
report, or who shall willfully make a false report, shall be lable to a 
penalty of one thousand dollars; and it shall be the duty of the au- 
ditor general, and he is hereby required, in case such penalty shall 
be incurred as atoresaid, to forthwith issue his warra’c¢ for the col- 
lection of the same in the same manner and to levy and collect the 
same In all respects as Is herein provided for the collection of taxes 
against such person, association, copartnership, or corporation ; and 
the collection of said penalty shall in nowise absolve the person, as- 
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sociation, copartnership, or corporation from making the report or 
payment of the taxes as herein provided. | 

“Sree. 5. Every corporation, association, copartnership, car-loaning 
company, or person, as specified in sections one and two of this act, 
shall, on or before the first day of July in cach year, pay to the State 
treasurer, upon the statement of the auditor general, an annual tax 
of two and one-half per cent. upon their gross receipts, as computed 
by the commissioner of railroads, and derived from passengers, or 
from the loaning, renting or hiring these cars to any railroad or 
other corporation, association, copartnership, or party, and such taxes 
shall be in lieu of all other taxes upon the cars used for the purposes 
mentioned in sections one and two of this act.” 


It is claimed that the bill can be maintained upon two grounds: 
(1) The Merchants’ Despatch Transportation Company is not amena- 
ble to the act. (2) The tax is invalid, because there was no subject 
for lawful taxation within the State. 

Under the first point it is urged that the act cannot be broader 
than its title, and if the title does not comprehend the company, the 
tax in question, laid under its authority, is void; that the act by its 
title reaches companies “engaged in the business of running cars 
over any of the railroads of this State;” and that this company fur- 
nishes cars to other companies which were engaged in the business 
of running cars, but itself was not engaged in that business. 
The case stated by the bill, however, is that this company was pos- 
sessed of certain freight cars which were used and run by the railroad 
companies 1n whose possession they chanced, from time to time, to 
be, and that the several railroad companies thus making use of said 
cars during the year paid to the said transportation company, as 
compensation therefor, a definite sum per mile for the distance trav- 
eled by the said cars over their respective lines. This method of 
doing business with the freight cars possessed by the complainant 
brings them within the class named in the title called “ Car-loaning 
Companies,” and also within the description of associations engaged 
in the business of running cars over any of the railroads of this 
State; and T have no doubt that complainant’s business is compre- 
hended in the title of the act. 

Under the second point the complainant’s counsel claim that the 
tax in question is laid cither on the company by reason of business 
done within the State, measured by its gross earnings, or upon the 
gross earnings of the company within the State as specific property ; 
that the tax, in either case, is void (1) because the business of the 
company is interstate transportation; and (2) because the earnings 
or assets are not within the jurisdiction of the State. And it is 
contended that the application of the act above recited to the Mer- 
chants’ Despatch Transportation Company is enjoined by the I*ed- 
eral Constitution, which gives to Congress exclusive power to regu- 
Jate commerce among the States. Section 8, art. 3. 

The points raised by counsel for complainant have frequently 
been the subject of discussion by eminent jurists, and in differ- 
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30 ent phases have been before the Supreme Court of the United 
States for final determination. I shall not attempt a discus- 
sion of the cases. 

The difficulty of drawing the line between constitutional and un- 
constitutional taxation by State authority has been recognized by 
that tribunal. It was held in the ease of State Tax on Railway 
Gross Receipts, 15 Wall., 284, that a statute of a State imposing a tax 
upon the gross receipts of the railroad corporation was not repugnant 
to the clause of the Constitution above cited. But counsel for com- 
plainant insists that the decision in that case is not authority 
for a like holding in this, because the corporations upon which the 
tax was laid were home corporations and subject to the control of 
the State which enacted the law, and also because the reasoning of 
the court in sustaining the tax proceeded upon the ground that they 
were domestic corporations and held their franchises under authority 
of the State imposing the tax, and it was competent for the Legisla- 
ture to adopt this mode of exacting an excise tax from their corpora- 
tions, but the point decided wasthatsuth a tax was not invalid because 
in cunflict with the power of Congress to regulate commerce among 
the States. The law under which the present tax is enacted makes 
no distinction between domestic and foreign corporations, and ap- 
plies to all persons and associations doing business in the State. It 
is a tax upon business done 1n the State, and the fact that the com- 
plainant is a non-resident doing business in the State is the mere 
accident of place. Indeed. if the law made a distinction against 
non-residents 1t might be invalid for that reason. The objections to 
the validity of the “law on the ground urged by the complainant 
would be equally potent if taken by a resident of the State. It is 
general in its application. 

Following the case last cited is that of Osborne v. Mobile, 16 Wall., 
479, in which the court held that a tax in the shape of a license fee 
imposed upon an express company, which was a foreign corpora- 
tion, having a business extending beyond the limits of the State, 
was not repugnant to the provision of the Constitution under consid - 
eration. The chief justice, in giving the opinion of the court, ex- 
pressed himself as follows: “ The license tax in the present case was 
upon a business carried on within the city of Mobile. The business 
license included transportation beyond the limits or the State, or 
rather the making of contracts with the State for such transporta- 
tion beyond it. It was with reference to this feature of the business 
that the tax was In part imposed, but it was no more a tax upon in- 
terstate commerce than a general tax on drayage would be, because 
the licensed drayman might sometimes be employed in hauling 
goods to vessels to be transported beyond the limits of the State.” 

I think the tax in question is within the conceded authority of 
the State to tax persons, property, business, or occupations within 
its limits; and that, within the principles of the cases above cited, 
the tax imposed isa valid exercise of such authority. The decree of 
the circuit court must be reversed and the bill dismissed. 

J. W. CHAMPLIN. 
JAMES V. CAMPBELL. 
ir. Rk. SHERWOOD. 
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Jl Decree Below Reversed. (Chancery.) 


At a session of the supreme court of the State of Michigan, held 
at the supreme court room, in the city of Lansing, on the twenty- 
ninth day of September, in the year one thousand eight hundred 
and eighty-five. 

Present: The Honorable Thomas M. Cooley, chief justice ; James 
V. Campbell, Thomas R. Sherwood, John W. Champlin, associate 
justices. 


JAMES C. Faro, as President of the Merchants’ Dispatch Transpor- 
tation Company and in its Behalf, Complainant, 


Us. 


Witiram C. Stevens, Auditor General of the State of Michigan, 
Defendant & Appellant. 


This cause having been brought to this court by appeal from the 
circuit court for the county of Washtenaw, in chancery, and having 
been argued by counsel and due deliberation had thereon, it is now 
ordered, adjudged, and decreed by the court that the decree of the 
circuit court for the county of Washtenaw, in chancery, be, and the 
same Is hereby, reversed, vacated, and held for naught and the bill 
dismissed ; and it is further ordered, adjudged, and decreed that the 
defendaut do recover of and from the complainant his costs, to be 
taxed. 


[Icndorsed in pencil:] Fargo case. Decree of s’p ct. Certified 
copy of decree of supreme c’t of Mich. 
32 SvTaTE OF MICHIGAN: 
In the Supreme Court. 


JAMES C. I'ArGo, as President of the Merchants’ Dispatch Transpor- 
tation Company, Complainant and Appellee, 


US. 
WILLIAM C. Stevens, Auditor General of Michigan, Defendant and 
Appellant. 


Bill of Costs to be Taxed in Favor of the Defendant and Against the 
Complainant Under the Final Decree of the Supreme Court. 


Costs in Washtenaw eircuit court: 


ft e . 6 o “ty 

To the register in chancery—fees claimed by him-_-------- S10 
Conneel fee by ch. rate OO... 0cccnccdmnsinnanes «omwe ane 20) 
Statutor fee on appeal .--- -..------ aha Nie aie tices ne D 
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In the supreme court: 


To W.S8. George & Co., for printing record, 14 pages, at 75c. 10 50 
To D. B. Cook, of Niles, for printing brief, 20 pages, at 75c. 


INO III sm ci kta ncaa ace ei: nea sinner 15 00 
Counsel fee by rule .__---- ee nO Fe ee ae ey a 30 OO 


$96 50 
STaTE OF MICHIGAN, a | 
County of Berrien, j -_* 


* 


Oo Edward Bacon, of the city of Niles, being first duly sworn, 

says that the foregoing items of costs, charges as disburse- 
ments, have actually been paid or the liability therefor incurred, 
and were necessary and are reasonable in amount; that this de- 
ponent’s statement as to the ten dollars for the register in chancery 
at Ann Arbor is based on the written claim of such register for said 
sum as charged. 


EDWARD BACON. 


Subscribed and sworn to before me this 5th day of October A. D. 
1885. 
O. W. COOLIDGE, 
Notary Public for Berrien Co., Mich. 


To Wm. IL. Wells, Iesq., solicitor for the complainant in the above- 
entitled cause: 


Please take notice that the foregoing is a copy of the defendant’s 
bill of costs proposed to be taxed, and of the aflidavit to be read in 
support thereof, and that application will be made to the clerk of 
~ the said court to tax the same, at his office, in the city of Lansing, 
in said State, on the 15th day of October, A. D. 1885, at ten o’clock 
in the forenoon of said day. 

Dated this 5th day of October, A. D. 1885. 

MOSES TAGGART, 
Attorney General of Michigan, 
By EDWARD BACON, anp 
KDWARD BACON, 
Solicitor for the Above-Named Defendants. 


[ admit due service on me of a duplicate of the within notice, 
affidavit, and bill of costs. 
WM. H. WELLS, 
Solr for Compl't, 
by A. C. ANGELL. 


od (ndorsed:) I hereby tax the costs of the appellant at the 
sum of ninety-six dollars and fifty cents. Chas. C. Hopkins, 
elerk. Oct. 13, 1885. 
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DO Supreme Court. 


JAMES C. Farco, as President of the Merchants’ Dispatch Trans- 
portation Company, Complainant, 
vs. 
WitiiaM C. STEVENS, as Auditor General of the State of Michigan, 
Defendant. 


STATE OF MICHIGAN: 


Please take notice that on Tuesday, the 10th day of November, A. 
D. 1885, at the opening of court on that day, or as soon thereafter 
as counsel can be heard, I will move the court to vacate the decree 
heretofore entered therein, and will propose to said court a decree in 
said cause, of which the annexed is a copy. 

This motion is based on the affidavit of William H. Wells an- 
nexed. 

Also, at the same time I will apply for the allowance of a writ of 
error to remove said cause to the Supreme Court of the United States 
and for the approval of a bond in the form annexed, dated Novem- 


ber Sth, 1885. 
WM. H. WELLS, 
Solicitor for Coniplainant. 


To Hon. Moses Taggart, att’y general, sol’r for def’t. 


36 STATE OF MICHIGAN, | 
Y Y ° SS Ry 
County of Wayne, f-- 


Wm. H. Wells, of the city of Detroit, being duly swern, deposes 
and says that he is the solicitor for the complainant in said CAUSE ; 
that he did not receive notice of the settlement of the deeree in said 
cause and had no notice or knowledge that any decree had been 
made or entered therein until on or about the Ist day of November, 
A. D. 1885, when he received a copy thereof in a letter dated Octo- 
ber 29, 1885, received from Edward Bacon, of counsel for the defend- 


ant in said cause. 
WM. H. WELLS. 


Subscribed and sworn to before me this 5th day of November, A. 


D. 1885. 
ALEXIS C. ANGELL, 
Notary Public, Wayne Co., Michigan. 
7 At a session of the supreme court of the State of Michigan, 
held at the supreme court room, in the city of Lansing, on 
the — day of ,in the year one thousand eight hundred “and 
eighty-five. 
Present: The Honorable Allen B. Morse, chief justice; James VY. 
Campbell, Thomas R. Sherwood, John W. Champlin, associate jus- 
tices. 
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JAMEs C. Farao, President of the Merchants’ Dispatch Transporta- 


tion Company and in its Behalf, Complainant, 
Us. 
WitiraAmM C. Stevens, Auditor General of the State of Michigan, 
Defendant & Appellant. 


This cause having been brought to this court by appeal from the 
circuit court for the | county of W ashtenaw, in chancery, and having 
been argued by counsel and due deliberation had thereon, and the 
court being of the opinion that the tax mentioned in the bill of 
complaint in said cause does not violate any right, privilege, or 1m- 

munity of the said Merchants’ Despatch Transportation Com- 
38 pany under the Constitution of the United States, and that 

the statute of the State of Michigan under authority of which 
said tax is assessed is not void as repugnant to article one, section 
eight, subdivision three, of the said Constitution, it 1s now ordered, 
adjudged, and deereed by the court that the decree of the circuit 
court for the county of Washtenaw,-:in chancery, be, and the same 
is hereby, reversed, vacated, and held for naught, and the said bill 
of complaint is dismissed. 

And it is further ordered, adjudged, and decreed that the defend- 
ant do recover of and from the complainant his costs, to he taxed. 


[indorsed :] Form of decree. 


39 Know all men by these presents that James C. Fargo, as presi- 

dent of the Merehants’ Dispatch Transportation Company, a 
joint stock association, consisting of more than seven members, organ- 
ized and existing under the laws of the State of New Y ork, and by 
the laws of the said State of New York authorized and empowered 
to sue in the name of the president and Ashley Pond, of the city of 
Detroit, in the State of Michigan, are held and firmly bound 


unto William C. Stevens, as auditor general of the State of Michi- 


gan, and his successor and successors in office, in the full sum of 
five hundred dollars, to be paid to the said William C. Stevens, as 
auditor general as aforesaid, and his successor or successors in office, 
or his or their assigns; to which payment, welland truly to be made, 
they bind themselves, their heirs, executors, and administrators, 
jointly and severally by these presents. 

Sealed with their seal, and dated this — day of November, in the 
year one thousand eight hundred and eighty -five. 

Whereas lately in “the supreme court of the State of Michigan, 
that being the highest court of said State, in a suit depending 
therein between the said James C. Fargo, as president aforesaid, as 
complainant, and William C. Stevens, as auditor general as afore- 
said, as defendant, a decree was rendered against the said com- 
plainant, and the said complainant has obtained the allowance of 
a writ of error to remove the said cause to the Supreme Court of 
the United States, and a citation has issued directed to the said 
defendant, citing and admonishing him to be and appear at a 
Supreme Court of the United States to be holden at Washington 
the second Monday of October next : 

Now the. condition of this obligation is —" that if the — James 


» 


om 
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Fargo, as president as aforesaid, shall prosecute said writ 


AO of error to effect and answer all damages and costs if he 
fail to make his plea good, then the above obligation to be 


void; else to remain in full Seen ond effect. 
SEAL. 
SEAL. 


Sealed and delivered in presence of— 


STATE OF MICHIGAN, | 

County of Wayne,  f 

Wm. H. Wells, of the city of Detroit, in said county, being duly 
sworn, deposes and says that on the 5th day of November, A. D. 
1885, he served a notice of a motion, of which the within is a copy, 
upon Hon. Moses Taggart, attorney general and solicitor for the 
defendant, by putting the same in the post office in the city of 
Detroit on said day, directed as follows: Hon. Moses Taggart, attor- 
ney general, Lansing, Michigan. 

WM. H. WELLS. 


Subscribed and sworn to before me this dth day of November, A. 


D. 1885. 
ALEXIS C. ANGELL, 
Notary Public, Wayne County, Michigan. 


(Endorsed :) Filed Nov. 6, 1885. -Chas. C. Hopkins, clerk. 


4] Affidavit of L. Bacon, ete. 
Drrrort, Micit., Oct. 14, 1885. 

Edw. Bacon, Esq., Niles, Mich. 

DrEar Sik: I congratulate you on your success in the Fargo case. 

I am instructed to-day to take proceedings for a review of the case 
by the U.S. Supreme C ‘ourt. Will you please submit your draft of 
decree to me as e wly as convenient? I was absent upon the notice of 
taxation of costs reaching this office, returning yesterday. The items 
seem to be correct, however, and I will have draft forwarded. 


Yours tr uly : WM. Ho WELLS. 
| In the Supreme Coutt. 
JAMES C. Farco. as President of the Merchants’ Dispateh Trans- 
portation Company, Complainant and Appellee, 
vs. 
Witrtam ©. Srev ins, as Auditor General of Michigan, Defendant 
and Appellant. 
STATE OF MICHIGAN, 
County of Berrien, 
IXdward Bacon, of the city of Niles, in said county, being duly 
sworn, says that. he received from W liam I. Wells, solicitor 
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42 for said complainant, the letter dated Oct. 14, 1885, which is 


hereto annexed, and thereupon this depenent sent for and re- 
ceived a duly certified copy of the decree of this court in this cause 
made immediately after the opinion herein was filed, said decree 
being without notice or delay for settlement, Lecause it was simply 
to dismiss the bill unconditionally, and was according to the usual 
practice in this court. And this deponent further says that the draft 
for costs promised in said letter has never come. 


EDWARD BACON. 


Subscribed and sworn to before me this 9th day of November, 1885. 
GEO. A. LAMBERT, 
Notary Public, Berrien County, Michigan. 


(Endorsed :) Filed Nov. 10, 1885. Chas. C. Hopkins, clerk. 


453 At a session of the supreme court of the State of Michigan, 
held at the supreme court room in the city of Lansing, on the 
tenth day of November, in the year of our Lord one thousand eight 
hundred and eighty-five. | | 
Present: the Honorable Allen B. Morse, chief justice; James VY. 
Campbell, Thomas R. Sherwood, John W. Champlin, associate jus- 
tices. 
JAMES C. Farao, Pres’t, etc., Complainant, 
'S. 
Winiram ©, Stevens, Auditor General, Defendant and Appellant. 
In this cause a motion is made to vacate the decree heretofore 
made in this cause and for the entry of a new decree. Wilham I. 
Wells is heard for the motion and Edward Bacon in opposition 
thereto, and the court having duly considered the same, the motion 
is denied. 


44 Copy of Calendar Entries. 7917. 
Parties. - Plaintit!’s attorneys. | Deftendant’s attorneys. 
James C. Fargo, as president of the. Win. H. Wells _---) Moses Taggart, attor- 
Merchants’ Dispatch Transportation | ney general. 
Company and in its behalf, com- | | Edward Bacon, of coun- 


plainant, vs. Willian C. Stevens, | | sel. 
auditor general of the State of Michi- | | 

ean, defendant & appellant. Ap- | 

peal from Washtenaw. In chan- | 


cery. 
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Costs. | Journal. | Date. | Proceedings. 


| 1885. 
| Mareh 26 cecord on appeal filed. 
a 28 | Note of argument, April term, filed. 
G 250 | May 7 | Argued in part. 
“ 8 | Argument concluded & cause submitted. 
«339 | Sept. 29 | Decree reversed & bill dismissed, with costs of both 


joo 
| | courts. | 
Oct. 13 | Appellant’s costs taxed at $96.50. 
Nov. 6 | Notice of motion to vacate decree and proof of service 
filed. 
(6 426 66 10 | Motion heard and denied. 


“a 10 | Affidavit of Edward Bacon filed. 
Py a 11 | Writ of error to Sup. C’t U. S.—allowed by Morse, 
| C. J.—received and filed. 

“ 11 | Bond to adverse party—approved by Morse, C. J.— 
received and filed. 


oe 17 | Citation, with proof of service, filed. 
| 1886. 
| Jan. 4 | Transcript transmitted to clerk Sup. C’t U.S, with 


writ of error. 


45 THe UNITED STATES OF AMERICA: F 


To William C. Stevens, as auditor general of the State of Michigan, 

Greeting : : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the elerk’s office of the supreme court of the State of Michigan, 
wherein James C. I'argo, as president of the Merchants’ Despatch 
Transportation Company, is plaintiff in error, and you are defend- 
ant in error, to show cause, if any there be, why the decree rendered 
against the said plaintiff in error, as in the said writ of error men- 
tioned, should not be corrected, and why speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable Allen B. Morse, chief justice of the supreme 
court of the State of Michigan, this 11th day of November, in the 
year of our Lord one thousand eight hundred and eighty-five. 

ALLEN Bb. MORSE, 
Chief Justice of the Supreme Court of the State of Michigan. 


AG On this seventeenth day of November, in the year of our 

Lord one thousand eight hundred and eighty-five, personally 
appeared Charles C. Hopkins before me, the subscriber, a notary pub- 
lic in and for the county of Wayne, and makes oath that he delivered 
a true copy of the within citation to William C. Stevens, auditor gen- 
eral of the State of Michigan, by handing the same to him in his 


office in the city of Lansing. 
CHAS. C. HOPKINS, 


4—S42 
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Sworn to and subscribed the seventeenth day of November, A. D. 
ISS5. 
HENRY A. CHANEY, 
Notary Public, Wayne County, Michigan. 


TI17. Filed Nov. 17, 1885. 
CHAS. C. HOPKINS. 
Clerk Sup. C°t of Michigan. 


17 Know all men by these presents that James C. Fargo, as 

president of the Merchants’ Dispatch ‘Transportation Com- 
pany, a joint stock association consisting of more than seven mem- 
bers, organized and existing under the laws of the State of New 
York, and by the laws of the State of New York authorized and 
empowered te sue in the name of its president, and Ashley Pond, of 
the city of Detroit, in the State of Michigan, are held and firmly 
bound unto William C. Stevens, as auditor general of the State of 
Michigan, and his suecessor and successors 1n office, in the Just and 
full sum of tive hundred dollars, to be paid to the said William C. 
Stevens, as auditor general as aforesaid, and his suecessor or suc- 
eessors in office or his or their assigns: to which payment, well 
and truly to be made, they bind themselves, their heirs, executors, 
and administrators, jointly and severally, by these presents. 

Sealed with their seals and dated this 9th day of November, in 
the year one thousand eight hundred and eighty-five. 

Whereas lately in the supreme court of the State of Michigan, 
that being the highest court of said State, in a suit depending 
therein between the said James C. Fargo, as president as aforesaid, 
as complainant, and the said William C. Stevens, as auditor general 
as aforesaid, as defendant, a decree was rendered against the said 
complainant, and the said complainant has obtained the allowance 
of a writ of error to remove the said cause to the Supreme Court of 
the United States, and a citation has issued directed to the said de- 
fendant citing and admonishing him to be and appear at a Supreme 
Court of the United States to be holden at Washington the second 

Monday in October next: 
4S Now, the condition of this obligation is such that if the 

sald James C. Fargo, as president as aforesaid, shall prose- 
cute said writ of error to effect and answer all damages and costs 1f 
he shall tail to make his plea good, then the above obligation to be 
void; else to remain in full foree and etfeet. 

JAMES C. FARGO, [seat] 
As President of the Merchants’ Dispateh 
Transportation Company. 


ASHLEY POND, — [seat] 


Sealéd and delivered in the presence of— 
JAMES FL FLAGG, 
As to J.C. F. 
WM. H. WELLS, 
As to Ashley Pond. 


JAMES C. FARGO, &¢., VS. WILLIAM C. STEVENS, &¢. Z 


~I 


Approved. 
ALLEN B. MORSE, 
Chief Justice of the Supreme Court of the State of Michigan. 


(Endorsed :) Filed Noy. 11, 1885. Chas. C. Hopkins, clerk. 
AQ STATE OF MICHIGAN : 
In the Supreme Court. 


JAMES C. arco, as President of the Merchants’ Dispatch Transpor- 
tation Company, Complainant, 
vs. 
WintniaAmM C. Stevens, Auditor General of the State of Michigan, 
Defendant and Appellant. 


STATE OF MICHIGAN, ss: 


[, Charles C. Hopkins, clerk of the supreme court of the State of 
Michigan, do hereby certify that the above and foregoing is a true 
and correct copy of the record and of all-proceedings had and entered 
in the above-entitled cause by said court as appears of record and on 
file in my office; that I have compared the same with the original, 
and it is a true transcript therefrom and of the whole thereof; that 
attached thereto are the writ of error, with allowance endorsed 
thereon, the citation, with proof of service, and a copy of the bond 
to the adverse party filed with the writ of error. 

In testimony whereof I have hereunto set my hand and _ affixed 
the seal of said supreme court, at Lansing, this fourth day of Janu- 
ary, A. D. 1886. 


[Seal of the Supreme Court of Michigan, Lansing. ] 


CHAS. ©. HOPKINS, 
Clerk Supreme Court of Michigan. 


aD) UNITED STATES OF AMERICA, 8s: 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of Michigan, Greeting : 
Because in the record and proceedings as also in the rendition of 

the judgment of a plea which is in the said supreme court. before 

vou, or some of you, being the highest court of law or equity of the 
said State in which a decision could be had in the said suit between 

James C. Fargo,as president of the Merchants’ Despatch Transpor- 

tation Company, as complainant, and William ©. Stevens, as auditor 

veneral of the State of Michigan, as defendant, wherein was drawn 
in question the validity of a treaty or statute of, or an authority ex- 
ercised under, the United States, and the decision was against their 
validity ; or wherein was drawn in question the validity of a stat- 
ute of, or an authority exercised under, said State on the ground of 
their being repugnant to the Constitution, treatics, or laws 

of the United States, and the decision was in favor 

ol of such their validity; or wherein was drawn in ques- 

tion the construction of a clause of the Constitution, or of a 
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treaty or statute of or commission held under the United States, 
and the decision was against the title, right, privilege, or ex- 
emption specially set up or claimed under such clause of the said 
Constitution, treaty, statute, or commission, a manifest error hath 
happened, to the great damage of the said James C. largo, as presi- 
dent aforesaid, as by his complaint appears, we, being willing that 
error, if any hath been, should be duly corrected & full & speedy 
justice done to the parties aforesaid in this behalf, do command 
you, if judgment be therein given, that then, under your seal, dis- 
tinctly & openly, you send the record & proceedings aforesaid, with 
all things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next in the said Supreme 
Court to be then & there held, that, the record & proceedings afore- 
said being inspected, the said Supreme. Court may cause further to 
be done therein to correct that error what of right & according to 
the laws & customs of the United States should be done 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the 10th day of November, in the year of our Lord 
one thousand eight hundred & eighty-five. 

[Seal of the Cireuit Court, Eastern District of Michigan. ] 


Nov. 10th, 1885. : 
WALTER 8S. HARSHA, 

Clerk Cireuit Court of the United States 

for the Eastern District of Michigan. 
Allowed by— 

ALLEN Bb. MORSE, 

Chief Justice of the Supreme Court of the State of Michigan. 

[Indorsed:] Supreme Court of the United States. James C. 


Fargo, as pres., &e., v. William C. Stevens, as aud. gen., &e. Writ of 
error to supreme court of the State of Michigan. Filed Nov. 11, 


1885. Chas. C. Hopkins, clerk of the supreme of the State of 


Michigan. 


D2 To the Supreme Court of the United States: 


The execution of the within writ of error appears by the tran- 
script of record hereto attached. 
Lansing, January fourth, A. D. 1886. 


[Seal of the Supreme Court of Michigan, Lansing. ] 


; CHAS. C. ILOPKINS, 
Clerk Supreme Court of Michigan. 
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53 Appeal from the Supreme Court of the State of Michigan. 
In the Supreme Court of the United States. 


JAMES C. FARGO, as President of the Merchants’ Despatch Transpor- 
tation Company, Compl’t & Appellant, 
vs. 
Wm. C. STEVENS, as Auditor General of the State of Michigan, Def’t 
& Appellee. 


The said appellant, by Wm. H. Wells, his solicitor in the supreme 
court of the State of Michigan, and Ashley Pend, his solicitor in the 
Supreme Court of the United States, now comes into the Supreme 
Sourt of the United States, and for assignment of errors herein said 
appellant says that in the record and proceedings aforesaid and in 
the decree and judgment aforesaid there is manifest error in this, 
to wit: 

1. That it appears by the said record that the demurrer of the 
appellee to the bill of complaint of the appellant should have been 
overruled. 

2. That the decree and judgment aforesaid were given for the said 
appellee against the said appellant, whereas by the law of the land 
the said decree and judgment ought to have been given for the said 
appellant and against the said appellee. 

And the said appellant for the errors aforesaid and for 

o+ other errors in the record and proceedings aforesaid prays 
that the decree and judgment aforesaid against him may be 
reversed and held for nothing, and that he may be restored to all 
things which he may have lost by occasion of the said judgment 


and decree. 
WM. H. WELLS, 
Solicitor for the Appellant in the Supreme 
Court of the State of Michigan. 
ASHLEY POND, 
Solicitor for the Appellant in the Supreme 
Court of the United States. 


DD [Endorsed:] U. S. Supreme Court. James C. Fargo, as 
pres., &e., appl’t, vs. Wm. C. Stevens, as auditor gen’l, &e., ap- 
pellee. Assignment of errors and prayer for reversal. 

[Stamped :] Supreme Court U.S. Received Jan. 8,1886. Clerk’s 
office. 

Endorsed on cover: No. 842. Michigan supreme court. James 
C. Fargo, as president of the Merchants’ Dispatch Transportation 
Company, plaintiff in error, vs. William C. Stevens, as auditor gen- 
eral of the State of Michigan. Filed February 23, 1886. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1886. 


No. 842. 


JAMES C. FARGO, AS PRESIDENT OF THE MERCHANTS’ 
DESPATCH TRANSPORTATION COMPANY, PLAINTIFF 
IN ERROR, 


VS. 


WILLIAM ©. STEVENS, AS AUDITOR GENERAL OF THE 
STATE OF MICHIGAN. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF MICHIGAN. 


e , 
-& 


Aryument on behalf of Complainant, Plaintiff in Error. 


ASHLEY POND, 


Of Counsel fur Plaintiff in Error. 


| 
) 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1886. 


No. 842. 


JAMES 0. FARGO, AS PRESIDENT OF THE MERCHANTS? 
DESPATCH TRANSPORTATION COMPANY, PLAINTIFF 
IN ERROR, 


US. 


WILLIAM C. STEVENS, AS AUDITOR GENERAL OF THE 
STATE OF MICHIGAN. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF MICHIGAN. 


Argument on behalf of Complainant, Plaintiff? in Error. 


The bill was for the purpose of enjoining the collection of a tax 
assessed upon the gross earnings of the Merchants’ Despatch Transpor- 
tation Company for the year 1883. 

The general demurrer of the Auditor General, defendant, was over- 
ruled in the Cireuit Court for the county of Washtenaw, in Chancery. 
On appeal to the Supreme Court of the State of Michigan the bill 
was dismissed. 

This writ of error is prosecuted to obtain a review of the adverse 
decision of the Supreme Court of the State of Michigan. 
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STATEMENT OF FACTS. 


The Merchants’ Despatch Transportation Company was a joint stock 
association, organized under the laws of the State of New York. 

It had agencies throughout the United States and Canada; and 
solicited and contracted for the transportation on through bills of lad- 
ing of freight required to be carried over connecting lines of railroad ; 
and received a definite proportion of the through rate charged and 
collected by the railroad companies, as compensation for its services. 

It also owned freight cars which were used and run by the railroad 
companies, which had possession of them for the time being, for the 
transportation of through freight; chiefly between the commercial 
centers of the East and West. It received mileage for the use of these 
ears. 

It made no contracts for the transportation of freight between 
points within the State of Michigan; and its cars were not used for 
tratic between points within the State, but wholly for traffic passing 
through the State, or originating without, and destined within, or 
originating within, and destined without the State. 

The principal office of the company was in the city of New York, 
and all sums due to it, either for its proportion of freight rates or for 
the mileage of its cars, were paid to it by the railroad companies there. 

It had no property in the State of Michigan except office furniture 
in the possession of its agents, and cars in transit. 


The tax in question was assessed upon the gross earnings of the 
company during 1883, for the mileage of its cars within the State of 
Michigan while engaged in transporting freight from points without 
the State to points within, and from points within to points without. 


The single question in dispute is of the validity of the tax. 
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THE LEGISLATIVE ACT UNDER WHICH THE TAX WAS 
LEVIED. 


The legislative act under which the tax was sought to be imposed 
was that of 1883 (Public Acts 1883, page 168), and was as follows: 


AN ACT to provide for the taxation of persons, copartnerships, associations, car 
loaning companies, corporations, and fast freight lines engaged in the business of 
running cars over any Of the railroads of this State, and not being exclusively the 
property of any railroad company paying taxes on their gross receipts. 

SECTION 1. The People of the State of Michigan enact, That every person, copart- 
nership, corporation, association, car loaning company, or fast freight line engaged 
in the business of running cars over any of the railroads of this State, and not being 
exclusively the property of any railroad company paying taxes in this State, on their 
gross receipts, who are or may hereafter be engaged in the business of carrying pas- 
sengers in any palace, drawing-room, sleeping, chair, or other car, over or upon any 
railroad in this State, or any part thereof, for the right of occupancy of which pas 
sengers are required to pay a sum additional to that charged upon the ordinary cars 
of the road over which said palace, drawing-room, sleeping, chair, or other car, as 
aforesaid, may be hauled, shall keep, in such manner as shall be prescribed by the 
Commissioner of Railroads, a just and true account of all sums so received by them 
as additional charges for the occupancy of such cars over any road or portion thereof, 
within the limits of this State, and shall, on or before the first day of April of each 
year, report to said Commissioner of Railroads, on blanks to be furnished by him 
for such purpose, the gross amount of such receipts as aforesaid, earned within the 
limits of this State, for the year ending on the thirty-first day of December, next 
preceding the date of such report. 

Sec. 2. Every person, association, copartnership or corporation, owning, running, 
or interested in any special, fast, through, or other stock, coal, or refrigerator car 
freight lines, the cars of which are not the exclusive property of railroad companies, 
also any car loaning company, incorporation, copartnership, or association, doing 
business in or running cars over any of the railroads of this State, shall keep 
accounts and make reports in like manner as is provided for in the case of palace, 
drawing-room, and other passenger cars, by the first section of this act. 

Sec. 3. The reports required to be make, by sections one and two of this act, shall 
be verified in the case of corporations by the oath of the president and secretary 
thereof, and in the case of copartnerships, associations or persons, by the oath of 
their proper agents or accountants, as the Commissioner of Railroads shall require. 

Sec. 4. The Commissioner of railroads shall, on or before the first day of June of 
each year, make and file with the Auditor General a computation of the amount of 
tax which will become due on the first day of July next succeeding, from each per- 
son, association, copartnership, or corporation liable to pay taxes under the pro- 
visions of section five of this act, which computation shall be based upon the report 
of such person, association, copartnership, or corporation, required to be made by 
the provisions of sections one and two of this act, and any such person, association, 
copartnership, or corporation neglecting or refusing to make such report, or shall 
willfully make a false report, shall be liable to a penalty of one thousand dollars, 
and it shall be the duty of the Auditor General, and he is hereby required, in case 
such penalty shall be incurred as aforesaid, to forthwith issue his warrant for the 
collection of the same, in the same manner, and to levy and collect the same in all 
respects as is herein provided for the collection of taxes against such person, associ- 
ation, copartnership, or corporation; and the collection of said penalty shall in no 
wise absolve the person, association. copartnership, or corporation from making the 
report or payment of the taxes as herein provided. 

. Sec. 5. Every corporation, association, copartnership, car-loaning company, or 
person, as specified in sections one and two of this act, shall, on or before the first 
day of July in each year, pay to the State Treasurer, upon the statement of the 
Auditor General, an annual tax of two and one-balf per cent upon their gross 
receipts, as computed by the Commissioner of Railroads, and derived from passen- 
gers, or from the loaning, renting, or hiring, these cars to any railroad or other cor- 
poration, association, copartnership, or party, and such taxes shall be in lieu of all 
pr taxes upon the cars used for the purposes mentioned in sections one and two 
of this act. 
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The remaining sections of the act give to the State a lien for the 
tax, provide for compelling reports, and for the enforcement of the 
tax when assessed. 


THE TAX IS INVALID. 


Taxation by the State of Michigan, of an association organized and 
domiciled in the State of New York, based upon the estimated gross 
earnings of its cars within the State of Michigan, while engaged solely 
in traffic which crosses the State line, such earnings being also received 
and possessed by such association in the State of New York, operates 
as a regulation of commerce, is extra-territorial, and void. 


It is respectfully submitted that the recent cases of Gloucester Kerry 
Vo. v. Pa., 114 U. 8.196, and Pickard v. Pullman Southern Car Co., 
117 U.S. 34, and the principle of Wabash, St. Lowis & Pacific R. R. 
Co. v. Llinois, decided October 25, 1886, are demonstrative of this 
proposition, and decisive of the ease at bar. 
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RE-DISCUSSION OF THE QUESTION. 


It is believed that in no point of principle is this distinguishable 
from the recent cases decided by this Court, which have been mentioned. 
But the claim on behalf of the State authorities that the tax is valid 
is so strenuously made that a re-discussion may be ventured upon. 


The tax in question was laid either (1) upon the company by reason 
of business done by it within the State, measured by its gross earn- 
ings, or (2) upon the gross earnings of the company within the State 
as specific property. 

It is claimed in behalf of the complainant that the tax in either case 
is void, because (1) the business of the company is inter-State trans- 
portation and (2) the earnings or assets are not within the jurisdiction 
of this State. 

The cases, of which a summary will follow, define what “ com- 
merce” is, and of what a “regulation” of it consists. 


Gibbons v. Ogden, 9 Wheat., 1. 


In 1787 the State of New York granted to John Fitch the exclusive 
right of using vessels propelled by steam upon its waters. Livingston 
and I'ulton eventually succeeded Fitch in the monopoly. Navigation 
without a license from them was prohibited under penalty of the for- 
feiture of the vessel. In 1818 an attempt to enforce the right of for- 
feiture against a New Jersey vessel engaged in navigation between the 
States of New York and New Jersey, raised the controversy which 
resulted in the case of Gibbons v. Ogden, 9 Wheaton, 1, in which the 
court held that the action of the State was a regulation of commerce, 
and was repugnant to the federal constitution. 

In the opinion of the court rendered by Chief Justice Marshall, 
occurs a definition of commerce. and of the regulation of it. ‘Com- 
merce,” he says, “ undoubtedly is traftic, but it is something more, it 
‘is intercourse, and is regulated by prescribing rules for carrying on 
“that intercourse.” Justice Johnson, in a concurring opinion, says: 
“Commerce in its simplest signification means an exchange of goods ; 
“but in the advancement of society, labor, transportation, intelligence, 
“and various mediums of exchange become commodities and enter 
“into commerce; the subject, the vehicle, the agent, and their various 
‘operations become the object of commercial regulation, ship build- 


“ing, the carrying trade, the propagation of seamen are such vital 


“agents of commercial prosperity, that the nation which could not 
“legislate on these subjects would not possess power to regulate com- 
** merce.” 

This case did not concern traftic carried on entirely within the limits 
of a State; the regulation of such internal commerce was regarded as 
reserved to the State itself. But at this very early date the States 
were held to be powerless to restrict inter-State communication. 
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Perhaps no one of the powers retained by the States furnishes as 
many opportunities for encroachment upon the powers surrendered to 
Congress as the taxing power. If there is an obvious discrimination 
in favor of State interests in the questioned legislation the duty of the 
court is easily performed. The energy and learning of State officials 
is not apt, however, to leave so easy a problem for judicial solution. 
The more closely restrictions which have revenue for their object 
resemble taxation in name and form the farther removed they are 
claimed to be from regulation, thongh the ultimate subject matter be 
commerce. But if the result may be ascribed to the operation of 
either power; if there be both taxation and regulation, the power 
which belongs to the State must yield, for the authority of Congress 
under the constitution is supreme. The constitution is “the supreme 
“law of the land, and the judges in every State shall be bound there- 
“by; anything in the constitution or laws of any State to the contrary 
“notwithstanding.” 

The trend of the decisions of the Supreme Court touching the tax 
legislation of the States must be satisfactory to one who favors a strict 
limitation of federal prerogatives. The authority of the State to levy 
taxes upon persons, property, occupations, and privileges within its 
jurisdiction has been upheld strenuously, but inter-communication, 
transportation, traftic, have received the fullest protection when either 
directly or ultimately the burden of the tax must have fallen upon 


them. 


Brown v. Maryland, 12 Wheat., 419. 


Shortly after the disposition of Gzbbons v. Ogden, in which the 
Court had asserted the right of free inter-State navigation, the validity 
of the law of Maryland which exacted a license from importers of for- 
eign articles came in question. The Court again discarded the form 
and sought the substance of the act. Chief Justice Marshall declared, 
in the ease referred to, Brown v. Maryland, 12 Wheaton, 419: “ That 
“a tax on the occupation of an importer was a tax on importation.” 
“ Any charge,” he continues, “on the introduction and incorporation 
“of the articles into and with the mass of property in the country 
“must be hostile to the power given to Congress to regulate com- 
“merce, since an essential part of that regulation and principal object 
‘of it is to prescribe the regular means for accomplishing that intro- 
“ duction and incorporation.” 

He further says, “‘it has been contended that this construction of 
“the power to regulate commerce would abridge the acknowledged 
“power of a State to tax its own citizens or their property within its 
“territory. If the States may tax all persons and property found in 
“their territory, what shall restrain them from taxing goods in their 
“transit through the State from one part to another for the purpose 
“of re-exportation? The laws of trade authorize this operation and 
“ general convenience requires it. What would restrain a State from 
“taxing any article passing through from one State to another for 
‘the purpose of traffic, or from taxing the transportation of articles 
“ passing from the State itself to another for commercial purposes ?”’ 
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It is asserted in Woodruff v. Parham, 6 Wall., 123-1380, that the 
doctrine of this case of Brown v. Maryland, has governed the action 
of the Court in like cases for forty years. 


It is established thus far by the cases of Gibbons v. Ogden and 
Brown v. Maryland, that it is not competent for the State to limit 
the right of inter-State communication, or to tax the business of 
importation. 


Passenger Cases, 7 How. 283. 


The validity of State legislation which imposed a tax indirectly 
upon transportation was controverted in the Passenger Causes, 7 How. 
283. ‘ Commerce,” Justice McLean says, “ineludes navigation and 
“intercourse ; and transportation of passengers is a part of it.” Jus- 
tice Wayne declares that the statutes questioned in these cases were 
“Tax acts in the nature of regulations acting upon the commerce of 
“the United States such as no State can now constitutionally pass.” 
After alluding to the concession of power made by the States to the 
general government, he adds: ‘That any tax by a State in any way 
“affecting the right to navigate or subjecting the exercise of the right 
“toa condition is contrary to the aforesaid grant.” He detines com- 
merce as embracing the intercourse of persons as well as the transpor- 
tation of passengers, and notes that Martens in his Summary of the 
Law of Nations includes in his definition of the term * the transport- 
“ing the merchandise from the seller to the buyer to gain the freight.” 
Grier, J., says (p. 458): ‘It is a just and well settled doctrine estab- 
“lished by this Court that a State cannot do that indirectly which she 
“is forbidden by the constitution to do directly. If she cannot levy a 
“duty or tax from the master or owner of a vessel engaged in com- 
“merce graduated on the tonnage or admeasurement of the vessel, she 
“cannot effect the same purpose by merely changing the ratio, and 
“graduating it on the number of masts or of marines.” 


Henderson v. The Mayor, 92 U.S., 259. 

There was in force in the State of New York at the time of the 
decision of the Passenger Cases, a statute requiring vessel owners to 
give a bond for the protection of the State against each alien passen- 
ger. The obligations could be commuted by the payment of a small 
sum of money and the onerous conditions of the bonds induced such 
payment; so that the scheme was obviously for income. The statute 
had been amended to meet the objections of the Passenger Cases, and 
while exactly as efficient as a revenue measure, it seemed in form to 
meet the requirements of the occasion. The court in holding that it 
assailed the complete independence which belonged to international 
transportation, say: “In whatever language a statute may be framed 
“its purpose must be determined by its natural and reasonable effect, 
“and if it is apparent that the object of this statute as judged by this 
“criterion is to compel the owners to pay a sum of money for every 
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“passenger brought by them from a foreign shore and landed at the 
“city of New York, it is as much a tax on passengers if collected 
“from them, or a tax on the vessel or owner for the exercise of the 
“right of landing their passengers in that city, as was the statute held 
“void in the Passenger Cases.” “It is a law in its purpose and effect 
‘imposing a tax on the owner of the vessel for the privilege of land- 
“ing in New York passengers transported from foreign countries.” 
“Can it be doubted,” says the court at another point, “that a law 
“which prescribed the terms on which vessels shall engage in it, is a 
“law regulating this branch of commerce.” 


Head-Money Cases, 112 U.S8., 580. 

The statute under consideration in the //ead-Money Cases, 112 U.S., 
580, was in its essential particulars similar to statutes of the States 
which the court had before that held invalid; and the rule of the 
Passenger Cases, and of Henderson v. The Mayor, prevailed. 


These cases pronounce inter-State communication, importation and 
transportation commerce. 

They also determine that inter-State communication cannot be 
restricted; that importation cannot be taxed; and that the terms 
upon which commerce may be engaged in cannot be prescribed by 
State authority. 


The Merchants’ Despatch Transportation Company is a joint stock 
association organized under the laws of the State of New York, and 
domiciled there. 

It exists for the purpose of effectuating inter-State commerce. 

Its contracts are wholly to that end. 

Its cars and property are employed exclusively in accomplishing it. 

It has no transactions entirely within the State. 

Its revenues are exclusively from the transporta' on of freight across 
State lines, and are received by it in the city of New York. 


With the aid of these definitions and principles, and upon these 
facts, it is to be inquired whether the tax is sustainable as one upon 
the property of the company; or upon the business of the company ; or 
as laid upon it under any authority pertaining to the sovereignty of the 
State over the company as a corporation. 
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I. 


The tax cannot be sustained as a tax upon the property of the com- 
pany within the State. 


The company has no property taxable within the State. 

Its cars are within the State only in transit while engaged in inter- 
State transportation or commerce. They cannot be taxed as property. 
They are owned in New York. It was held in Hayes v. Pacifie Mail 
S. S. Co., 17 How., 596, that an assessment in California of steamships 
owned in New York State was invalid for want of jurisdiction; the 
ships being in California only while engaged in the commerce of the 
country. 

Its earnings are received and possessed by it in the State of New 
York, and if the tax in question is laid specifically upon them it must 
fail for the like want of jurisdiction in the State. 

Under the act in question the sums earned within the State are to 
be reported and taxed, wherever those sums may have been paid to 
the company. For example: Freight is transported from New York 
to St. Louis via Michigan, and the rate is paid at New York. There is 
no way of knowing what part of it is actually earned in Michigan. 
But npon the sum of money estimated according to mileage to have 
been earned in Michigan, the company is taxed, though that money 
never was within the State. The tax is one upon sums received by 
the company without the State, estimated to have been earned within 
the State, but never in fact within its jurisdiction. 


The Legislature of the State of Indiana, in 1873, passed an act “to 
provide for the uniform assessinent of property, and for the collection 
and return of taxes thereon.” It obliged every corporation, domestic 
or foreign, engaged in the business of transporting freight on any of 
the railroads of the State to make returns of all receipts in the State 
for the transportation of freight, and pay into the treasury one dollar 
on every one hundred dollars of its receipts from that source. When 
the amounts received, whether received within or without the State, 
were in part on account of transportation over roads within the State, 
such proportion of the amount should be reported as the distance 
traversed within the State bore to the entire distance paid for. It was 
sought to enforce this act against the American Express Company, the 
nature of whose business is familiar to all. In the case* Judge Drum- 
mond sustained the demurrer to the complaint. He was of the opin- 
ion that it was not competent for a State to require of a foreign cor- 
poration the payment of a tax on gross receipts not received within 
the State. ‘ And it is certain,” he adds, “that it is not competent for 
a State to impose a tax upon the receipts of a foreign corporation for 
the transportation of merchandise received out of the State and de- 
livered out of the State and simply carried through the State.” 


* State of Indiana v. American Express Co., 7 Biss. 227. 
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There was another statute in the State of Indiana passed in 1881, 
intended for the taxation of palace and sleeping car companies. It was 
the duty of the companies, under it, to report the “gross amount of 
“all their receipts within or without the State for fares earned or busi- 
“ness done by such company” within the State, and it was provided 
that “in computing such gross receipts the same shall be in the pro- 
“portion that the distance traversed in this State bears to the whole 
“distance paid for.” The tax was two dollars upon every one hun- 
dred dollars of such receipts. Any company failing or refusing to 

ay the tax was prohibited from doing business. The State sued the 
Patines Palace Car Company for the taxes and penalties accruing 
under the act. The decision in the case * is by Judge Gresham. He 
states the case concisely as follows: ‘‘The defendant is an Illinois 
“joint stock company, engaged in the business of transporting passen- 
“gers through the States. Indiana claims the right to tax the gross 
“receipts of this company in its treasury in []linois, which were earned 
“within this State.” He declares that “the mere fact that the money 
“was earned in doing business in Indiana gives the latter State no 
“right to tax it in the treasury of the defendant in Illinois.” He 
holds that the taxes and penalties sued for are void for another reason, 
also; that the provision of the constitution relating to commerce, 
‘‘was intended to secure the absolute freedom of inter-State commerce 
“and communication from all State restrictions, exactions and bur- 
“dens. By it a State is forbidden to impose any tax upon freight or 
‘passengers ¢n transitu from State to State, or upon the carrier for 
“the right or privilege of engaging in such business. The transporta- 
“tion of merchandise and passenvers from State to State is inter-State 
“ commerce, and the thing which the States are forbidden is the regu- 
“lation of commerce.” He further holds, that “a State can regulate 
‘its internal commerce as it pleases, but no State can exclude from its 
“Jimits corporations of other States as carriers of passengers from 
“State to State, nor can any State charge corporations, whether 
“ organized by its own laws or the laws of other States, for the privi- 
“lege of engaging in commerce within its limits.” ‘“ The right 
“asserted in this case amounts to a restraint or regulation of com- 
“merce between the States, and its enforeement would render the 
‘* protection of the federal constitution unreal.” 


* State of Indiana v. Pullman Palace Car Co., 16 Fed. Rep. 193. 
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Il. 


The tax cannot be sustained as a tax upon the business of the com- 
pany, for that business 1s not local, but is inter-State, and rs wholly 
beyond State regulation. 


It will not be found that the cases determined by the courts of the 
different States, or of the United States, sustaining legislation which 
regulates or taxes occupations pursued within the State, though com- 
merce may be affected in some degree, present any real antagonism to 
this proposition. There has been in each case either property situated 
within the State, or a business pursued which the State could lawfully 
subject to taxation, though in connection therewith there may have 
been privileges or occupations which, by themselves, the State could 
not lawfully tax. In Wadleott v. People, 17 Mich., 68, and Osborne v. 
Mobile, 16 Wall., the express companies whose business was specifically 
taxed, occupied the State for State as well as inter-State traffic. If 
their transactions had been entirely confined to the transportation of 
articles between points within the State, their business so conducted 
would have been a subject for lawful State taxation. If an inter-State 
business were then also undertaken there would still remain a lawful 
foundation for the tax, the amount of which could be determined 
by any standard adopted for that purpose. Walcott v. People, and 
Osborne v. Mobile do not hold that the business of inter-State trans- 
portation, apart from transportation strictly local or State, is subject 
to local taxation or regulation. On the contrary, in the latter case, 
the Chief Justice, in referring to the cases in 15 Wallace, says: 
“Tn one we held that the State could not constitutionally iinpose and 
“ collect a tax upon the tonnage of freight taken up within its limits 
“and carried beyond them, or taken up beyond its limits and brought 
“within them; that is to say, in other words, wpon inter-State trans- 
“ portation. In another we held that a tax upon the gross receipts 
“for transportation by railroad and canal companies chartered by the 
“ State is not obnoxious to the objection of repugnancy to the consti- 
“tutional provision.” 

So in all the cases of taxation porportioned to gross or net receipts 
there has been a lawful subject of taxation within the jurisdiction of 
the State. Inthe Delaware f. R. Tax, 18 Wall., 206, a portion of 
the railroad was within the State, and the corporation existed under 
its laws. Soa portion of the company’s road was within the State, in 
Erie Ry. Co. v. Pa., 21 Wall., 496. And in the well-known case of 
the State Tax on Gross Receipts, 15 Wall., 284, a Pennsylvania law and 
its operation upon a Pennsylvania company were before the Court. 
The Court says, in that case: ‘The tax is levied upon the gross 
“receipts of the company ; levied upon a fund which has become the 
“ property of the company, mingled with its other property, and pos- 
“sibly expended in improvements or put out at interest.” “The tax 
“is not levied, and indeed such a tax cannot be until the expiration of 
“each half year, and until the money received for freights and from 
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‘“ other sources of income, has actually come into the company’s hands. 
“Then it has lost its distinctive character as freight earned, by having 
“become incorporated into the general mass of the company’s prop- 
“erty.” ‘While it must be conceded that a tax upon inter-State 
“transportation is invalid, there seems to be no stronger reason for 
“denying the power of a State to tax the fruits of such transportation 
“after they have become intermingled with the general property of 
“the earrief, than there is for denying her power to tax goods which 
“have been imported, after their original packages have been broken 
“and after they have been mixed with the mass of personal property 
“in the country.” 


Wiggins Ferry Co. ». East St. Louts, 107 U.S., 365. 


A license fee was here lawfully imposed by a municipality of [linois 
upon a domestic corporation engaged in the business of ferriage upon 
the Mississippi river, because the corporation and its property had its 
situs for taxation within the State. 


Gloucester Ferry Co. v. Pa., 114 U.S., 196. 


The tax was laid in Pennsylvania. The company was incorporated 
in New Jersey to establish a ferry from Gloucester, in that State, to 
Philadelphia. Its entire business consisted in the ferriage of freight 
and passengers across the river between those places. It owned no 
property in Pennsylvania except the lease of its slip dock. The rate 
of taxation by the Pennsylvania statute was variable, according to 
dividends; and was computed on the basis of the capital stock. It 
was argued in behalf of the State that the company’s franchise or 
privilege to do business in the State of Pennsylvania in connection 
with its leasehold estate of property in that State, was in its nature 
property within the State, which was taxable. The court held that 
there was no property within the State except the leasehold estate 
amenable to taxation; that the tax in question was laid solely for the 
business of the company in landing and receiving passengers in the 
State, which was an essential part of the transportation between the 
States of New Jersey and Pennsylvania, and which transportation was 
in itself inter-State commerce. 

These two cases of Wiggins Ferry Co. v. St. Louis and Gloucester 
Ferry Vo. v. Pa., illustrate the difference between a valid tax upon 
the property of a domestic corporation engaged in inter-State ecom- 
merce, and an invalid tax upon the business of a foreign corporation 
engaged solely in inter-State commerce. 


The power of the State to tax a business, which was in its essence 
commerce, was also explicitly denied in Jloran v. New Orleans, 112 


U.S., 69. 
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III. 


The tax: cannot be sustained as an exercise of the restrictive power 
of the State over foreign corporations, for under that power there 
can be no regulation of commerce by the State. 


If the Transportation Company exercises any privilege within the 
State which is amenable to State control, the State may impose a tax 
as the condition of the continued enjoyment of that privilege. But 
if the State has no constitutional power to control the particular 
privileges which the company is enjoying, and the particular ‘business 
which it is transacting, it cannot tax it. 

A State may tax corporations of its own creation on account of fran- 
chises or privileges exercised both within and beyond its borders. It 
is competent for the State of New York to tax the property of the 
Merchants’ Despatch Transportation Company, as it does; and also to 
tax its privileges to be a corporation within the State, and its privilege 
to transact business as a corporation within other States. 

But a State can tax corporations not domestic, only on account of 
privileges exercised within its own territory. The amount of the tax 
may be measured by such standard as the Legislature may adopt. The 
value of the franchise may be estimated by the volume of business 
done, the amount of capital, the aggregate value of the property, and 
the tax may be computed on these or other bases ;* and it is in either 
case a tax upon the franchise. 

The principles upon which rest the validity of taxes so imposed are 
well settled. If the corporation is organized under the laws of the 
State which lays the tax, it has power to assess not only the tangible 
property of the corporation, but the entity itself. If the tax is that 
of a State other than the one which has created the corporation, it is 
a tax upon the privilege of engaging in the occupation which the cor- 
poration pursues, and is referable in every case to the power of the 
State over the foreign corporation, and its business within the State. 

But this power of the State has limitations. Under its power to 
regulate foreign corporations, a State cannot regulate commerce. | 

Under the grant of the State of New York to Livingston & Fulton, 
the vessel of a foreign corporation could not have been excluded from 
navigating the waters of New York in inter-State or international 
commerce. Gibbons v. Ogden otherwise would protect commerce only 
when prosecuted by individuals. The license exacted in Maryland and 
declared unlawful in Brown v. Maryland, because a tax upon import- 
ation would have restricted to the same extent importation carried on 


by a foreign corporation. The Passenger Cases and /lenderson v. 


* State v. M. C. R. R. Co., 74 Me. 376. 

Proper v. Home Insurance Co., 92 N. Y., 328. 

Ins. Co. of North America v. Commonwealth, 87 Pa. St., 173. 
Liverpool Ins. Co. v. Mass., 10 Wall., 566. 

Delaware R. R. Tax, 18 Wall., 260. 

Society for Savings v. Coite, 6 Wall., 596. 

Provident Institution v. Mass., 6 Wall., 611. 
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The Mayor and the Head-Money Cases would not have held the tax 
upon passengers valid if the vessels had been the property of foreign 
corporations, or if the transportation had been through the agency of 
foreign corporations. The tax levied by the State of California upon 
the Pacitic Mail Steamship Company, a foreign corporation, held 
invalid (17 How., 596), could have been sustained but for this limita- 
tion of State authority. 

In other words, wherever State legislation has been deemed repugnant 
to the constitution it has not been preserved because it was to operate 
upon a foreign corporation. The law of Texas taxing messages was 
held invalid, although the telegraph company was a corporation of the 
State of New York. Telegraph Co. v. Texas, 105 U.S., 460. The law 
of Florida excluding a foreign telegraph company, was overturned in 
Pensacola Telegraph Co. v. Western Union Telegraph Co., 96 U.S., 
1. ‘Tonnage duties were held unlawfully laid by the State of New 
York upon a corporation of Great Britain in Jnman Steamship Co. v. 
Tinker, 94 U.S., 240, and the passenger tax which fell upon the North 
German Lloyd in Henderson v. Mayer, we have seen was not upheld. 
So in Gloucester Ferry Co. v. Pa., 114 U.8., 196, the Pennsylvania 
tax was held invalid, though the corporation was formed in New 
Jersey. 

The powers prohibited to the States by the Constitution, cannot be 
exercised by them under another guise. The supreme authority con- 
trols the lesser. 

The authority of the State of Michigan over the Merchants’ De- 
spatch as a foreign corporation, and its sovereign power to tax, cannot 
justify the tax in question, as the tax is one laid upon its business as a 
carrier of freight “among the States.” Its business is wholly that. It 
does no other thing than to accomplish the transportation of commodi- 
ties across State lines. As a tax upon its business, it is a tax upon 
inter-State commerce. A tax is regulation. The power which the 
State has employed, in this instance in moderate measure, to impose a 
reasonable tax, could be used at its will to impose a tax which would 
be discriminatory, or totally destructive. The perplexing question is 
not left by the federal constitution whether there has been a wise use 
of the prohibited power, but whether there has been any use of it. 


It is submitted, with respect, that the opinion of the Supreme’ Court 
of the State of Michigan in the case at bar, rendered by Justice 
Champlin, and concurred in by Justices Campbell and Sherwood 
(Record, p. 3), impeaches principles which this Court has repeatedly 
announced. 

The Supreme Court of Michigan regards the tax as imposed on 
gross receipts, and because so imposed on gross receipts considers it 
upheld by State Tax on Gross Receipts, 15 Wall., 284; without dis- 
tinguishing that in the latter case a Pennsylvania law was in question, 
and its operation upon the gross receipts of a Pennsylvania company 
which had been actually garnered into its treasury in that State. 

The learned justice also specifically declares the tax to be one upon 
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business done in the State, and deems it within the purview of Osborne 
v. Mobile ; without distinguishing that the /zcense in that case was of 
a business carried on in the city of Mobile which was entirely local in 
its nature. 


It is believed that it has been established : 


First. That inter-State transportation is commerce. 

Second. That taxation of commerce, by a State, is regulation. 

Third. That the business of a foreign corporation engaged in inter- 
State transportation, is not a subject for lawful taxation by a State. 

Fourth. That the earnings of a foreign corporation, paid to it and 
possessed by it in the State of its organization and domicil, are not 
taxable in another State ; and 

Fifth. That the company in whose behalf this proceeding is brought 
is a foreign corporation solely engaged in inter-State transportation, 
whose earnings are paid to and possessed by it in another State, 
and that neither its business nor its earnings are taxable by the State 


of Michigan. 


The decree of the Supreme Court of the State of Michigan should — 
be reversed, and the enforcement of the tax be perpetually enjoined. 


ASHLEY POND, 
Of Counsel for Plaintiff in Error. 
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UNITEDSTATES OF AMERICA, 


n the Supreme Court. 


JAMES C. FARGO, as President of the Mer- 
chants’ Despatch Transportation Company, and 
in its behalf—Plaintiff in Error, 

vs. 

WILLIAM C. STEVENS, Auditor-General of the 

State of Michigan—Defendant in Error. 
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On behalf of the Auditor-General of Michigan. 


Statement of the Case and Points: 


‘There are, in the different States of the Union, 
two well-known systems of railroad taxation; one, 
such as used in Tennessee, according to a valuation 
(Mee State KR. Re Tax Causes, 92 U.8., 601-2-5); the 
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; other, such as used in Michigan, according to gross 
x <- raceipts, a small percentage thereof being taken by 
the State annually as specific taxes in lieg of all oth- ¢z 
er taxation. Statutes of Michigan showing this 
State’s system of railroad taxation are as follows: 
Howell’s Statutes of Michigan, Chaptar 90, enti- @ 


tled ‘‘ Commissioner of Railroads,” Section 1, being ‘t 
Section 3291 of said Statutes. | 
‘Every railroad corporation, incorporated or «o- ’ 


| ing business in this State, or which shall hereafter 
become incorporated or do business under any gen- 
eral or special law of this State, shall, on or before 
the Ist day of May, in the year of our Lord one 
thousand eight hundred and seventy-three, and on 
or before the same day in each and every year there- 
| yr after, make and traysmit to the commissioner appuint- 
| ed by virtue of this act, at his office in Lansing, a 
full and true statement, under oath, of the proper 
officers of said corporation, of the affairs of said cor- 
poration on the thirty-first day of December, pre- 
ceding, specifying : . “ ” ° . 
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(| SUB-DIVISIONS. 


“'Thirty-seventh. What express companies run 
| on its road, on what terms and conditions, and the 
kind of business done by them. 

Thirty-eighth. What freight and transportation 
companies run on its road, and on what terms.. 

Thirty-ninth. Whether such freight and trans- 
portation companies use the cars of this railroad cor- 
poration, or the cars furnished by themselves. 

Fortieth. Whether the freight or cars of such 
companies are given any preference in speed or or- | 
der of transportation ; and if so, in what particular. 
Forty-first. What running arrangements it has 
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3 
with other railroad corporations, setting forth the 
contract for the same. 

Howell’s Statutes, Chapter 91, entitled “ Railroad 
Companies,” Article 3, entitled “Taxation,” being 
Section 3360 of said Statutes. 

“Every company formed under the provisions of 
this act, shall, on or before the first day of July in 
each year, pay to the State treasurer, on the state- 
ment of the auditor-general, an annual tax upon the 
gross receipts of said company computed in the fol- 
lowing manner, viz.: Upon all gross receipts not ex- 
ceeding four thousand dollars in amount per mile of 
road actually and regularly operated for the conven- 
ience of passengers and freight, two per cent. of such 
gross earnings ; upon such gross receipts in excess of 
four thousand dollars per mile so operated, three per 
eent. thereof; which amount or tax shall be in lien 
of all other taxes upon the property of such compa- 
nies, except such real estate as is owned and can be 
conveyed by such corporation under the laws of this 
State and not actually occupied in the exercise of its 
franchises, and not necessary or in use, in the prop- 
er operation of its road; but such real estate so ex- 
cepted shall be liable to taxation in the same manner, 
for the same purposes, and to the same extent, and 
subject to the saine conditions and limitations as_ to 
assessment for taxation, to taxation, and to the col- 
lection and return of taxes thereon as is other real 
estate, in the several townships within which the 
same may be situated, and when a railroad lies part- 
ly within and partly without this State, there shall 
be paid such portion of the tax here imposed as the 
length of the operated road lying within this State 
bears to the whole length of the operated portion 
thereof,” construed, 
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State Treasurer vs. Auditor-General, 46 Mich., 


pp. 231-2. 

Chicago & Northwestern Ry. Co. vs. Auditor-Gen- 
eral, 53 Mich., p. 79. 

See also State R. R. Tax Cases. 92 U.5S., p. 611. 


The nature and extent of the business and opera- 
tions of “car-loaning companies and fast freight 
lines,” such as the Merchants’ Despatch Transporta- 
tion Company are matters of such public importance 
and notoriety that courts may take judicial notice 
thereof. 

Brown vs. Piper, 91 ULS., 3 

Terhune vs. Phillips. 99 U. s. .» O92. 

Kine vs. Gallun, 109 U.S., 99. 

Smith vs. Flint & Pere Marquette Ry. 46 Mich., 
263. 

Lake Shore & Michigan Southern RR. Co. vs. 
Miller, 25 Mich., 292. 


A plain question in this case is this: Shall rail- 
road corporations and express companies heretofore 
paving to the State of Michigan specific taxes on 
their gross receipts within the State, reduce at will 
these taxes by the simple device of using cars owned 
by car-loaning Companies or fast freight lines,and by 
having the gross receipts divided, said over in a for- 
elon State and reported as were those mentioned in 
the bill of ecomplamnt.y 

Any railroad company can at will have its freight 
charges collected by a car-loaning company, to any 
extent that self-interest may require. 


D 


The managers of any railroad company can gen- 
erally, with great profit to themselves, and loss to 
stockholders, and States collecting taxes on gross re- 
ceipts, cause to be organized or employed in any 
State of the Union where the best terms can be 
made as to taxation and other matters, one of these 
car-loaning companies or fast freight lines to be 
used in earning and collecting freight, and thereby, 
if possible, to avoid taxation and compete successful- 
ly with any railroad campany in the State honestly 
paying its taxes. | 

Act No. 152 of the Laws of Michigan, for 1888, 
complained of in the bill, was not new in kind. It 
is the successor of Act 173 of 1873, Section 2 of 
which b&ing Section 1228 of Howell’s Statutes, is as 
follows : 

“The People of the State of Michigan enact, That 
every railroad, or other corporation, or association of 
co-partnership or party carrying passengers in any 
palace-car, drawing-room car, sleeping car, or other 
car, over or upon any railroad in this State, or any 
portion thereof, and for the right to a place in which 
car such passengers are required to pay any sum in 
addition to the amount charged for passenger tickets 
that would secure such passengers seats in the ordi- 
nary passenger-coaches, shall, on or before the first 
day of February of each year, pay to the State 
treasurer, on the statement of the auditor-general, 
an annual tax of three per cent. upon their gross re- 
ceipts earned in this State, whether derived from 
such additional charge upon passengers, or from any 
other source.” | 

And both the acts last above mentioned legitimate- 
ly succeeded Zo 
= Act No. 140, of 1867, which is given with some 
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amendments in Howell’s Statutes, as Chapter 105, 
commencing with Section 3718. 

This Act is entitled “ An Act to regulate express 
companies and their agents,and individuals prosecut- 
ing the express business not incorporated by the 
State of Michigan.” Section 2 of this Act being 
3719 of Howell’s Statutes, is as follows: ‘ It shall 
be a condition precedent to the issuing or the renew- 
al of the annual certificate or license by the State 
treasurer, that the company, association, or indi- 
vidual making the statement, shall pay into the 
State treasury, a specific State tax of one per cent. 
on the gross amount received by said company, as- 
sociation or individual, within this State, for the 
vear, included in the report provided for in Section 
1 of this act, which said specific tax may be recover- 
ed in any court at the suit of this State. It shall be 
the duty of the State treasurer to give his receipt for 
all moneys paid into the State treasury under the 
provisions of this act, and to issue as many copies of 
the annual certificate or license as may be desired by 
said company, but not more than one for each agent 
or place of busiuess of said express company, associ- 
ation or individual, in this State.” 

The American Express Company resisted the en- 
forcement of the last-mentioned act, making objec- 
tions under the Constitution of Michigan and under 
the Constitution of the United States, but the Su- 
preme Court of Michigan in Walcott vs. the People 
17 Mich., 69, came to substantially the same conelu- 
sions in the year 1868 which appear in the decision 
of this court in 1873. Osborne vs. Mobile, 16 Wall., 
479. The various corporations and companies men- 
tioned in the acts aforesaid have,since the last-men- 
tioned decisions, been regularly paying their taxes in 
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the State of Michigan, without any contest, up to the 
commencement of this suit, and if the Merchants’ 
D{spatch Trénsportation Company perhaps controll- 
ed and used at will by the American Express Com- 
pany, can succeed in securing forevgr the immunity 
from taxation claimed in this suit, then this Express 
Company and others can reduce at will the specific 
taxes heretofore paid in Michigan on so much of their 
business as they may think fit to do in the name of 
the Merchants’ Dispatch Transportation Company, 
by the simple device of using its cars and having the 
freight charges collected in New York,thus becoming 
able to compete successfully with any other similar 
company honestly paying its taxes. | 

If the Merchants’ D{spatch Transportation Com- 
pany is not to be controlled or used by any express 
company,its success in this suit will speedily produce 
organizations, like the complainant, to be controlled 
and used by the managers of express companies to 
the full extent of their interests. 


Another plain question in this case is this: Is it 
true that the Merchant\ Dispatch Transportation 
Company did not carry on in the —_ of Michigan 
any business liable to State taxation Ca thts Gowst +n 
(Osborne v v. Mobile, 16 Wall, 474, and +s Telegraph 
Co v. Texas, $36-U. 5. 464.) LeFT 


The bill of complaint shows that the complainant. 


did have,in said State local agents, agencies and bu- 
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siness, the pertinent words being as follows : 
“Second. That during the year ending on the 31st 
day of December, A. D. 1883, the said Transporta- 
tion Company was engaged in the business of solicit- 
ing and contracting for the transportation of freight 
required to be carried over connecting lines of rail- 
road in order to reach its destination, and for the 


prosecution of its said business 2¢ had agencies located 
generally throughout the United States and the Do- 
minion of Canada; the said transportation. company 
issued through bills of lading for such freight and 
caused the same to be carried by the appropriate rail- 
road companies, and as compensation for its services 
in these premises, the said transportation company 
was paid by the said railroad companies a definite 
proportion of the through rate charged and collected 
by said companies for the carriage of said freights. 
*% %* # 


an 


Said several railroad companies thus making use 
of said cars during the said year (1883) paid to the 
said transportation company as compensation there- 
for, a definite sum per mile for the distance traveled 
by the said cars over their respective lines. " 

o a * S 


The said transportation company made and filed 
with said commissioner a report, duly verified, setting 
forth that the gross amount of the receipts of the 
said transportation company for the mileage of said 
cars, during the said year, 1883, while in use in the 
transportation of freight between points within said 
State, and passing through said State, in transit, es- 
timated and prorated according to the mileage of 
said cars, within said State of Michigan, while so in 
use, was the sum of $95,714 50; and while in the 
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use of transportation of freight from points without 
to points within said State, estimated and prorated 
according to the mileage of said cars, within the State 
of Michigan, while so in use, was the sum of $28,- 


890 O01. 


As to the said gross receipts of the said transpor- 
tation company, or of any of its receipts or earnings 
from the cars, within the State of Michigan, and the 
transactions of its business in the manner aforesaid 

" ” ” ” ? that said company, 
during said year, had no funds or property whatso- 
ever within the State of Michigan, except cars of 
transit, and office furniture in the possession of 
agents. 


Tenth: That the said business of the said trans- 
portation company is permanently established, and 
that your orator anticipates that it will continue in 
the transaction thereof,'in the manner herein set 
forth, for many years to come.” 


PRIVILEGES CLAIMED AND FRANCHISES EXERCISED IN MICHIGAN. 

That the complainant has been carrying on its 
business in Michigan not in any wise in the names 
of any natural persons as partners, nor after the 
manner of ordinary citizens, but with the claim and 
exercise of franchises and privileges no less than those 
of a corporation fully appears by the bill, which 
commences with the words : 

“Your orator, James C. Fargo, of the city of New 
York, in the State of New York, as President of the 


| eget, al GF Pa Bes oF 


10 


¢@ Merchants’ Dispatch Transportation Company, and 
in its behalf and for its use respectfully represents 
unto the court.” 

It has further language as foliows : 

“First: That the said Merchants’ Despatch Trans- 
portation Company is a joint stuck association con- 
sisting of more than seven members, and organized 
and existing under the laws of the State of New 
York, and is by the laws of said State of New York, 
authorized and empowered to sue in the name of its 
president.” 


“Ninth: That the chief officers of the said trans- 

portation company for the transaction of corporate 

(y business was, during said vear, and is in the city of 
New York, and that all the monies earned by it, as 
set forth in the second and third paragraph hereof, 
were paid to z7éat its said office.” 

The bill complains of violation of the 
Constitution generally, and, without any manner of 
specification. 

The opinion of the Supreme Court of Michigan in 
this suit specifies no part of the Federal Constitu- 
tion except “ Section 8, Art. 3.” 

The decree being simply to dismiss the bill, men- 
tions no Federal question. : 


This case came into the Supreme Cowrt of Michi- 
gan on appeal from a decree overruling a general 
demurrer, according to the statute in such case made 
and provided, construed in Turek v. Soule, st 2-3> 
Mich., 128. 
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No matter of opinion or of law is established by 
the demurrer. 
Louisville & Nashville R. R. Co. v. Palmes, 
109 U.S., 257. 


The laws of New York,under which the bill states 
that the complainant was organized, and was taxed, 
include statutes of the same force and effect as the 
Michigan statute complained of in the bill, and ade- ; 
cision in the complainants favor against the Michi- 
gan statute would entitle it to a decision in its favor 
against the New York statute, so far as inter-state 
commerce is concerned. 

The court of appeals of the State of New York 
has declared the validity of these statutes. 

People v. Home Insurance Company, 92 
N. Y., 346. 

People v. Equitable Trust Co., 96 N. Y., 394- 
396. 

The People v. The Gould and Stock Tel. Co., 
98 N. Y., 73. | 
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Schedule A hereto annexed shows Act No 102. ot 
the laws of Michigan for 1883, also New York 
Statutes, and relereyces to similar statutes cof ,otber 
: Y2I1L ~TC Aa ‘ f 
States, enacted in reliance upon,the déision of this 


court. 
ie | : _ 
Osborne vs. Mobile, 16 Wall., 479. 


The bill leaves no reasonable doubt that the com- 
plainant has been claiming and exercising exten- 
sively in Michigan, franchises granted by the laws of 
New York. 

Especially in matters following: 

In the commencement and maintenance of this 
suit, With the assumption of corporate power without 
naming any of the members of the Merchant’s De- 
spatch Transportation Company except the Presi- 
dent, though the bill shows that there are more than 
seven of such members. 

In every contract this company has ever made in 
Michigan, in “the business of soliciting and contract- 

_ ing for the transportation of freight,” 44 + 
«> alle In the issuing of bills of lading, and ir the estab- 
vi lishment and control of agents and agencies located 
ax VF generally throughout this State as in other States. 


o> am / And in being permanently interested,jointly with 
tate, Michigan railroad companies in the use of Michigan 
ace Ae railroads, whereon the complainant according to its 


recy bill has been causing its freights to be carried, the 

en | freight charges being divided in like manner as if 

the complainant were a partnerin the operation of 
the railroads. 

In all the use and advantages of combined capital 

and the right of SUCCESSION SO as to hold and control 
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the freighting business in Michigan no less than in 
New York with the dead hand of corporate power, 
escaping the results that come by death to the for- 
tunes of natural persons and firms, such as closing 
business, administration and distribution, so as to 
overpower in this State, not less than in New York,all 
competition by ordinary citizenssand so as to exer- 
cise at will in Michigan all the franchises it ever had 
in New York with much less aecountability to the 
State. . 

It can not be doubted that the exercise of the com- 
plainant’s franchises outside of the State of New 
York has been far more extensive and valuable than 
within that State,to overcome and exclude compe- 
tion by natural persons or firms, and by contracts 
and pooling arrangements with railroad companies 
and other transportation companies, to monopolize 
power and dictate as to rates and _ facilities for 
freight. 

It can not be doubted that if foreign corporations 
likethe complainant,can own or control cars and there- 
by freights in Michigan, escaping as much as possi- 
ble the liabilities of railroad companies, including 
the liability to taxation, the most important statutes 
found necessary for the protection of tax-paying citi- 
z€ns,concerning the business amstety done by rail- 
road comparies, will be successfully avoided. 

There is no form of corporate franchises which 
the complainant ever exercised in New York,that it 
has not either been exercising in Michigan or been 
able to exercise there at will through its numerous 
located agents and by means of its contracts, bills of 
lading and control of railroad facilities. 

The bill does not allege that the complainant did 
any business between places entirely within the 
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State of New York and the possibility of such busi- 
ness 1s of no reasonable importance. The bill al- 
leges a “through freight ” business and the full ex- 
ercise of corporate power thereinyas much on one 
side of any State line as on the other, for neither the 
business done nor the franchises exercised in doing 
it, changed their nature in crossing any State line. 
The Merchants’ Despatch Transportation Com- 
pany 1s not a natural person and has not been carry- 
ing on business as a natural person, either in New 
York or in Michigan, \f its claims were not to ex- 
ceed those of such a person,it could have had _noth- 
ing to gain by organizing in New York as a joint 
stock company under the laws of said State referred 
to in the bill, and further, if there had been nothing 
to gain by organizing under such laws, these would 
never have been enacted. If this company did gain 
anything in New York by its organization there it 
gained no less in Michigan by such organization; for 
whatseever franchises it has claimed or exercised in 
New York in carrying on inter-State commerce it 


| have, claimed and exercised the same in Michigan. 


Whatseever benefit and advantage this company 
has had in New York from its franchises in such 
commerce, it has had,at least, the same in Michi- 
gan. It is legally taxed in New York for the exer- 
cise of these franchises in inter-State commerce, but 
boldly claims that in Michigan it must be permitted 
to go on exercising all these franchises with perfect 
immunity from taxation. 


It can not be true that the State which grants a 
corporate franchise may tax the same,even if such 
franchise be completely limited to inter-State com- 
merce,but another State,which permits the exercise 
of such franchise and whose citizens suffer most from 
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its monopolizing power can not tax it at all. 

To uphold the claims of the complainant in this 
suit is no less than to establish the right of natural 
persons to be incorporated together for inter-State 
commerce and acquire from the State under whose 
laws they may organize all possible corporate fran- 
chises of great value as property, to be used in such 
commerce and at thesametimedemandimmunity from 
taxation as to such franchises, not only in the State 
where incorporation takes place, but also in any other 
State where the corporation may be pleased to exer- 
cise such franchises, notwithstanding in such other 
State such franchises may be of much more value as 
property and of much more advantage to the corpo- 
ration, than in the State where was the organization. 


To uphold the elaims of the complainant in this 
bill is to establish the doctrine that it is impossible 
that corporate franchises, however valuable as 
property and advantageous in business, should 
ever, if strictty confined to inter-State commerce, be 
taxable by any State. 

To uphold the claim of the complainant is to es- 
tablish the right of foreign corporations, by limiting 
these franchises to inter-State conmerce, to enter the 
State of Michigan, establish agencies throughout the 
State, exercise all the franchises they have at home, 
disregard all the statutes of Michigan that interfere 
with such corporate franchises and,all events, Lave in 
said State, perpetual immunity from taxation. 

The bill of complaint uses ambiguous language in 
thestatement of the complainant’s taxation in New 
York: The word “ property ” being left so that a claim 

~ may be presented that it does not include corporate 
franchises, and the word “within” being so used 
that a claim may be presented, whenever expedient , 
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16 
that the bill means that no property or earnings out- 
side of New York have ever been taxed, and that a 
decision in favor of the complainant _=- 

# shall mean that all the property and earnings it may 
ever have in States other than New York, must be 
forever tax-free. 

Yet the bill boldly claims that this taxation in- 
New York @eety 4neluding a franchise tax duly 
paid into the treasury of New York) shows a good 
reason why the State of Michigan must be forced to: 
allow within her boundaries, unlimited exercise of 
such franchises with perpetual immunity from taxa- 
tion. 

Those most interested in schemes to monopolize 
commerce by suppressing competition, will not fail 
to use, in Inter-State commerce, with all possible ad- 

a-antage, corporate franchises out of reach of taxation 
in the States most interested. All that would be 
necessary to secure this advantage in Michigan or in 
any other State,would be a grant of such corporate 
franchises from a State remote from the places where 
they were to be exercised. 

That such franchises are of great value as property 
and therefore taxable is evident and declared by the 


decision of this court. 
State Railroad Tax Cases, 92 U. S8., 602-607. 


To obtain for the great corporate franchises used 
in inter-State commerce,immunity from State-taxa- 
tion in the States wherein such franchises are exer- 
cised to the greatest adv: antage e would be to add much 
to the power of those Ereavin inland transportation 
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monopolies, unforseen and impossible when the Con- 
stitution of the United States was adopted, but which 
now, as if in the madness which precedes destruction, 
seem to be doing all they can to hasten that revolu- 
tion, ee whose rumblings are now constantly heard. 

Here may be used with force reronses every 
year,the words of Mr. Phillips in his brief printed — 
Osborne vs. Mobile, 16 Wall. U. S. Reports, 
Book 21, by The Lawyers’ C)-operative Publishing 
Company, page 472: “ Lurking behind this ease is 
the question,whether or not the railroads of the 
country, whose aggregate power is now dominating 
the Legislatures of the States and even Congress it- 
self, and whose capital is counted by hundreds of 
millions, are entitled to a further increase of power 
by exemption from taxation.” 
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INTER-STATE COMMERCE. 


In Brown vs. Maryland, 12 Wheaton, 441, Chief 
Justice Marshall used language often cited in this 


~™. RA 


the 


a 
ry 


and 


court with approval and certainly applicable here : 

“The power,” (of the States to tax) “and the re- 
striction on it, though quite distinguishable when 
they do not approach each other, may yet, like the 
intervening colors between white and black, approach 
so nearly as to perplex the understanding, as_ colors 
perplex the vision in marking the distinetion be- 
tween them. Yet the distinction exists and must be 
marked as the casesarise. Till they do arise it might 
be premature to stateany rule as being universal in its 
applieation. 

Same case, p. 406, this court says: “It is often 
difficult to draw the line between the power of the 
State and the prohibitions of the Constitution. 

In Welton vs. Missouri, 91 U. 8., 275, the unani- 
mous decision of this court has language as follows ° 

“There is a difficulty, itis true, in all cases of 
this character, in drawing the line precisely where 
the commercial power of Congress ends and the 
power of the State begins. <A similar difficulty was 
felt by this court in Brown vs. Maryland in drawing 
the line of distinction between the restriction upon 
the power of the States to lay a duty on imports, and 
their acknowledged power to tax persons and prop- 
erty ; 

x x x xk *K x 

Following the guarded language of the court in 
that case, we observe here, as was observed there, 
that it would be premature to state any rule which 
would be universal in its application to determine 
when the commercial power of the federal govern- 
ment over a commodity has ceased and the power of 
the State has commenced.” 

In Philadelphia & Reading R. R. Co. vs. Penn- 


sylvania, 15 Wall., 284, the decision of this court 


19 
has the following language : 2 27? y, 

“There certainly is a line which separates that 
power of the Federal Government to regulate com- 
merce among the States which is exclusive from the 
authority of the States to tax persons, property, busi- 
ness or occupations, within their limits. This line | 
Is sometimes difficult to define with distinctness.” 

In the Railroad Commission eases, 116 U.S8., 335, 
the words of this court are as follows: 

‘“ As to this, the only limit on the power of the 
commissioners is the constitutional authority of the 
State over the subject. Precisely all that may be 
done or all that may not be done, it is not easy to 
say in advanee. The line between the exclusive 
power of Congress, and the gen2ral powers of the 
State in this particular is not everywhere distinctly 
marked, and it is always easier to determine when a 
case arises whether it falls on one side or the other, 
than to settle in advance the boundary so that it may 
be in all respects strietly accurate.” 

These decisions and others of like import not less 
than the necessities of the case, in the nature of 
things show that there is neither fixed rule nor for- 
mer precedent, by mere obedience to which the court 
may decide this contest as to the constitutionality of 
the statute of Michigan,complained of in the bill. 

If it is true that on all railroads crossing State 
lines, there is inter-State commerce which States can 
not tax,it does not follow that this commerce along 
such railroads can never be carried on in such a man- 
ner or to such a degree that the States may interfere 
therewith by regulation or taxation. 

This is settled by the decisions’known as the Gran- 
ger Law Cases, cited and approved in’ RK. R. Com- 
mission Cases, 116 U. 8., 325. In Perk vs. Chica- Bik 
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| vo, ete. Ry. Co., 94 U.S., 177-178, when this court 
uses language as follows : 
“The law is confined to State commerce ,or such 
) inter-State ecominerce as directly affects the people of 
( a Wisconsin. xntil Congress acts in reference to the re- 
Jations of this company to inter-State commerce, it is 
certainly within the power of Wisconsin to regulate 
its fares, ete., so far as they are of domestic concern. 
With the people of Wisconsin this company has do- 
mestic relations. Incidentally, these may reach _be- 
yond the State. But certainly until Congress under- 
takes to legislate for those who are without the State, 
J Wisconsin may provide for those within,even though 
in may Indirectly affect those without.” 

And, in Ruggles vs. Illinois, 108 U.S., 531, this 
court, in reference to said decisions, says: “It was 
determined that a State may limit the amount of 
charges by railroad companies for fares and freights, 
unless restrained by some contract in the charter.” 

These decisions are not so limited or useless as to 
benefit no shippers except those shipping from one 
place to another within the same State. 

The People vs. W. St. L. & P. Ry. Co., 104 
Ill., 476. 

Spring Valley Water Works vs. Schottler, 
(110 U.5., 354. 


‘ : 

* 

‘That it is within the power of the government to 
regulate the prices at which water shall be sold by 


one who enjoys a virtual monopoly of the sale we do 
not doubt.” 
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No good reason can be shown why the State which 
creates important corporate franchises for commer- 
cial corporations,should have a right to tax the ex- 
ercise thereof,while at the same time another State, 
wherein the same franchises are assumed and _ exer- 
cised to an extent greater perhaps, and with more 
profit than elsewhere, should be forever powerless to 
tax such franchises or business carried on in the ex- 
ercise thereof. 

It is absurd to claim that the State which creates 
a corporate franchise to be used in interstate com- 
merce ,can tax it in like manner as if it were to be 
used in any other kind of business, Rut another 
State which permits the introduction and most prof- 
itable exercise of this same franchise ean never tax 
it at all. 


Some decisions of this court on the powers of cor- 
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porations outside of the State where they were cre- 
ated are important: 
%. R. Co. vs. Koontz, 104 U.S., 11, 


“Any individual may, without asking permission of State au- 
thorities, do business where he pleases: and, if a eitizen of one 
State, he is entitled to all the privileges and immunities of citi- 
zens of the several States. Const., Art.4,See.2. Not so with cor- 
porations. Their rights outside the State under the authority of 
whieh they were created depend primarily on their charters. If 
the charter allows it, they may exercise their chartered privileges 
and earry ou their chartered business in any other State which by 
express grant or by implication perniis them to do so. 

They have no absolute right of reeognition in any other State 
than their own. 

Paul vs. Virginia, 8 Wall, 168. 

And the State which recognizes them can impose sueh condi- 
tion on its recognition as it chooses, not inconsistent with the con- 
stitution and laws of the United States. If they are recognized 
and permitted to do business without limitation, express or im- 
plied, they carry with them wherever they go all their chartered 
rights and may claim all their chartered privileges which can be 
used away from their legal home. Their charters are the law of 
their existence and are taken wherever they go.” 


In Stone and others vs. Ill. Central R. R. Co., 
116 U.S., 352, the words of this court are as fol- 
lows: 

“The Lilinois corporation, by going into Mississipsi to operate 
a railroad there, subjected itself to such loeal legislation as would 
have been applicable to the corporation owning the road if no 
lease had been made. 
| As a corporation of another State it has no other privileges in 
Mississippi than such as belong to the corporation whose road it 
runs.” ; 

Canada Southern R. R. Co. vs. Geb- 
hard, 109 U.8., 537. 


“A corporation must dwell in the place of tts ereation and 
‘an not migrate to another sovereigaty (Bank of Aitzusta vs. 
Earle. 13 Peters, 588) though it may do bitsiness in all places where 
its charter allows and the loeal laws do not forbid. (?ailroad.vs. 
Koontz, tod ULS., 12) But wherever it goes for business it earries 
its charter, as that is the law of its existence (Reif vs. Rundel, 168 
U'LS., 226) and the charter is the same abroad that it is at home.’ 

Liverpool Ins. Co. vs. Mass., 10 Wall, 566, applies these prin- 
ciples to any organization like the complainant claiming corporate 
rights: J 


And on page 57-4 has the following language : 


“They (corporations) have entered so extensively into the 
business of the country, the most important part of which is ear- 
ried on by them, as banking compniies, railroad companies, ex- 
press compaiies, telegraph companies, insurance companies, ete., 
and the demand for the use of the corporate powers, in combining 
the capital and the energy required to conduct these large opera- 
tions is so imperative, that by statute the tendeney of the courts 
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to meet the requirements of these public necessities, the law of 
corporations has been so modified, liberalized and enlarged as_ to 
constitute a branch of jurisprudence with a code of its own, due 


mainly to very recent times.” 


In Philadelphia & Reading R. R. Co. vs. Penn- 


o)¢ 
°9 oad * 


sylvania, lo Wall 
this court: 


6, are the following words of 


“There is another view of this case to which brief reference 


may be made. 


It is not to be questioned that the States may tax the fran- 
chises of companies created by them, and that the tax may be 
proportioned either to the value of a franchise granted ov to the 
extent of its exercise; nor is it deniable that gross receipts may be 
a measure of proximate value orif not, at least of the extent of en- 


Joyment, 


If the tax be in fact laid upon the companies, adopting 
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such @ measure imposes no greater burden upon any freight or 
business from which the receipts come, than would an equal tax 
In both cases the ne- 
cessity of higher charges to meet the exaction is the same.” 


In Minot vs. Phil., Wilm. & Balt. R. R. Co., 18 
Wall., 231, the language of this court is as follows : 


“The State may impose taxes on the corporation as an entity 
existing under its laws as well as upon the eapital stock of the 
corporation or its separate corporate property. 

And the manner in which its value shall be assessed and the 
rate of taxation, however arbitrary or capricious, are mere mat- 


upon the direct valuation of the franchise. 


ters of legislative discretion. 


It is not for us to suggest in any 


ease that a more equitable mode of assessment or rate of taxa- 


tion might be 
of the State.”’ 


adopted than the one prescribed by the 
2 2: * *K “Ke 


* 


* 


“* The tax imposed by the act in question affeets commerce 
among the States and impedes the transit of persons and property 
from one State to another just in the same way, and in no other, 
that taxation of any kind necessarily increases the expenses at- 
tendant upon the use or possession of the thing taxed. 
ation produced this result of itself, constitutes no objection to its 


eonstitutionality. 


That tax- 


AS Was very justly observed in this court in a recent case, 
‘Every tax upon personal property, or upon occupations, business 
or franchises attects more or less the subjects, and the operations 
of commerce, yet it is not everything that afieets commerce that 
amounts to a regulation of it. within the meaning of the Consti- 


* 
Luibiols. 


State Tax on Ry. Gross Reeeipts, 1 Wall., 284. 

The exeicise of the authority whieh every state possesses to 
tax its corporations and all their property, real and personal, and 
their francbises, and to graduate the tax upon the corporations ac- 
cording to their business or treomes, or the value of their property, 
when this is not done by discriminating against rights held in oth- 
er states, and the tax is not on hiyports, experts or tohiage, or 
transportation to other States, can not be regarded as conthicting 


with any constitutional power of Congress. 


‘3 


In Erie Ry. Co. vs. Pa., 21 Wall, 402, this court 


was considering a Pennsylvania statute, under which 


a forcien corporation which had constructed its road 


Legislature 
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a short distance through the territory of Pennsyl- 
vania was taxed 7 of 1 per cent. upon its gross re- 
ceipts, estimated according to mileage, within the 
State, and held that the tax was righaly imposed 
upon the business done by said corporation in exer- 
cising its franchises within the State of Pennsylva- 
nia, and uses language as follows:  (p. 497). 

“ The Supreme Court of that State has held that this ‘ Com- 
pany was doing business in the State in the sense of that act.’ 
This construction of a State statute by the Supr eme Court of the 
State, involving no question under the laws or ¢ vonstitution of the 
United States is conelusive upon us. * *8 
It ean searcely be doubted that this company is ies sciliaiat in 
the State of Pennsylvania when it receives gross earnings to an 


amount exceeding $9,000,000 per annum, for transpor tation over 
its road, of which 42 miles lie within that State.” 


In St. Clair vs. Cox, 106 U.S., at p. 357, is the 
following language of this court : 
*K K xX *K °K % k 


“'Phe State of Michigan permits foreign corporations to tran- 
sact business within her limits, either by express ennctment, as in 
the ease of insurance companies, or by her ac quiescence; they are 

s free to engage in all legitimate busine ‘SS as corporations of her 
ow n creation.” 


In Diamond Match Co. vs. Powers, 51 Mich., 148, 
the court uses language as follows: 


“For the purpose of exercising any business activities here it 
must rely on the comity of the State, and not on any inherent and 
absolute right, because if has none. And the State, in extending 
its comity, may go no further than its pleasure dictates. It may 
stop short ‘and ‘tolerate but a part of relator’s chartered powers, or 
a limited rather than a full exertion of them. But it will never 
concede permission to go beyond the charter, 

It follows, from what has been said, that the relator fails to 
show any title to the right it claims. 

The authority given to it by the State by whieh it was ereated 
is not disclosed and ean not be assumed.” 


r ) : y ad e 
In Taleott & Co. vs. MeCormick Harvesting Ma- 
4 sa e a . 
ch\ne Co.. 51 Mich., p. 7, the language of the eoure 
is us follows: 

A veyy large portion of the business ef Michigan is now 
inate and Managed by foreign corporations, many of them having 
local or braneh “ottices and places of business in cur midst, ecou- 
ducted by one or more of their eflicers or agents, whe, in behalf of 


such corporations are constantly dealing with our people, and 
reaping the benelit of the thrift ‘and chierplise of our citizels, 
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and so long as the defendant acts de facto as a corporation in this 
State, it should have no right to immunity not extended to an in- 
dividual or toa corporation organized here,” 


It can not be true that the Erie Railroad Com- 
pany could avoid the force and eftect of the Penn- 
sylvania statute, and the above mentioned decision 
of this court thereon, by the simple device of using 
“ars belonging to a car-loaning company and having] 
the gross receipts paid in at an office in New York. 

It can not be true that business of the Erie Rail- 
road Company (not less interstate commerce than 
the business of the complainant) would be taxabie 
as it was taxed in Pennsylvania if done in the name 
of the railroad company,but not taxable there,so far 
as such business should be done in the name of a 
foreign car-loaning company. 

The bill of complaint in this case, the opinion of 
the Supreme Court of Michigan therein, and the na- 
ture of the complainant’s business, according to com- 
mon knowledge, all show that the complainant was 
carrying on in Michigan business of great extent 
and value, which ought no more to escape taxation 
there, than ought the business of the Erie Railroad 
Company to escape taxation In Pennsylvania. 

In Coe vs. Errol, 116 U.3S., 524, this court uses 


language as follows : 


~If the owner of personal property within a State resides in 
another ‘state which taxes him for that property as part of his 
reneral estate attached to his person, this action of the latter 
state does not in the least affect the right of the State in whieh 
ths property is situated to tax it also. It is hardly necessary to 
eite authorities on a point so elementary. ’ 


Reason is’ of little use, unless the doctrine ex- 
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pressed in these words is applicable to business oc- 
cupations and the exercise of franchises. 

In Telegraph Co. vs. Texas, 105 U.5.; 464-5, she: 
case being as toa New York corporation doing tele- 
graph business in Texas, the words of this court are 
as follows : 
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-A telegraph company oeeceupies the same relaiion to eont- 
meree as a carrier of messages that a railroad conepe inv does as a 
earrier of goods. Both eompanies ars y tnstru tuments of commerce 
and their business ts commerce étse lf. * * 
its property in the State is subject to taxation the same as other 
property and it may undoubtedly be t axed in &@ proper way on ac- 
count of its occupation or business. Vhe ee question now pre- 
sented is whether the power to tix its cecupat ion ean ve exereised 
by placing a speciiie tax on each Message sent out of the State or 
sent by olliceis of the United States,’ 

if personal property in Michigan belonging to a non-resident 
ean be taxed in Michigan, then a valuable business earried on by 
him in Michigan ean be in «ere manner taxed there, for this is 
one kind of property. And much more must it be true that if a 
foreign corporation earries on, in Miehigan, the same business 
which railroad companies usually earry on, ab nd whieh by its na- 
ture and extent beeomes a matter of great public interest, the 
State cain tax such business, especially where it would otherwise 
have most unjust advantaves. No deeision of this court can be 
found which intimates that commercial corporations can, in the 
State where they are organize d, or elsewhere, exercise their fran- 
chises as they please, in any kind of business, without liability to 
State taxation. 


In Relfe vs. Rundel, 103 U.S., 225-6, this court 


o language: 


uses the following 


“No State need allow the corporations of other States to do 
business within its jurisdic tion unless it chooses, with, perhaps, 
the exception of commercial corporations; but if it does, without 
limitation, express or implied, the corporation comes in as it has 
been created. Every corporation necessarily carries its charter 
wherever it goes, for that is the law of its existence. 

It may be restricted in the use of some of its powers while 
doing business away from its corporate home, but every person 
who deals with it everywhere is bound to take notice of the pro- 
visions which have been made in its charter for the man: ge ment 
and control of its affairs, both in life and after dissolution.” 


-_ Gloucester Ferry Co. vs. Pennsylvania, 114 U. 
S., 211, the language of this court, Repeated and ap- 
Sal 117 U.S., 49, 1s as follows: 


Ow While it is conceded that the properiy in a state belonging 
to foreign corporation engaged in foreign or iiterstate commerce 
nity be taxed equally with like property of a domestic corporation 
engaged in that business, we are clear that a lax or other burden 
imposed on the property of etfher ¢ portion beeanse it is used 
te earry on that commerce, or upon the transportation of persons 
or property, or for the navigation of the public Waters, over which 
the transport: ition #s made, is Invalid.” 


This language imports that tire complainants’ in- 
terstate commerce franchises might as well claim tm- 
munity from taxation al home as abroad, but the 
bill virtually concedes that uo such immunity is 
claimed in New York. Corporations ceriainly have 


fart ae 
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in their fr: ‘anchises corporate richts more extensive 
and valuable than the well known property rights of 
commercial firms in trade names and trade marks. 
And it. is necessarily ‘true that any corporation may 
have property rights in the business ‘carried on in 
the exercise of its fr: anchises, and that such business 
ought to be taxable where it permanently exists and 
‘Is surely expelling from: the field of competition, all 
coinpetition by any cor por: ations or “natural persons 


who pav their taxes. 


Auy State. may, under the common law of self- 


‘pr eservation, tax business done within its borders by 


foreign corporations in the exercise of franchises in 
order to protect its citizens against unfair advan- 
tages or to obtain compensation therefor. Certainly 
foreign corporations controlling the most important 


‘railroad business within and through States, along 


artificial ways constructed by State authority and op- 
erated under State laws, may so establish their busi- 
ness that the same will be lable to State taxation 
wherever it is carried on. 


%, 
«A tax ona business should be laid where the business is ear- 
ried on; not where the party has his residence if it is elsewhere.” 
~ ; ryN . = N ~, 
Cooley on Taxation, 2d Hd., p. 584, 
and cases there cited. 
“A foreign corporation doing business in the State is taxable 
tue same as a domestic corporation if the terms of the statute are 


‘such as to warrant 1t.” 


Cooley on Taxation, 2d Ed.., p. 378. 


“Phough the corporation was private its work was public. As 
much so xs if it were to be constructed by the State.” 


Pinegrove ‘Tp. vs. Talcott, 19 > Wall., 

page 676. 
In Baltimore & Olio R. R. Co. vs. Maryland, 21 
Wall., 456, this court uses language as follows: — p. 


470. 
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“(Commerce on land between thedifferent States isso striking- 
ly dissimilar, in many respects, from commerce on water, that it 
is often difficult to regard them in the same aspect in reference to 
the respective constitutional powers and duties of the State and 
Federal governments. * * * * * 2 

So that State interference with transportation by water, and 
especially by sea, is at once clearly marked and distinctly discerni- 
ble. But it is different with transportation by land. ‘his, when 
the Constitution was adopted, was entirely performed on common 
roads, and in vehicles drawn by animal power. No one at that 
day imagined that the roads and bridges of the country (except 
when the latter crossed navigable streams) were not entirely sub- 
ject, both as to their construction, repair and management, to 
State regulation and control. * * * * * 

No one then supposed that the wagons of the country, which 
were the vehicles of this commerce, or the horses by which they 
were drawn, were subject to national regulation. * * 

* * Page 471. So long, therefore, as it is conceded 
(as it seems to us it must be) that the power to charge for trans- 
portation, and the amount of the charge, are absolutely within the 
control of the State, how ean it matter what is done with the mon- 
ey, whether it goes to the State or to the stockholders of a private 
corporation ? 

As before said, the State could have built the road itself and 
charged any rate it chose, and could thus have tilled the coffers of 
its treasury without being questioned therefor. How does the 
case differ, in a constitutional point of view, when it authorizes 
its private citizens to build the road and reserve for its own use a 
portion of the earnings? Weare unable to see any distinction 
between the two cases. In our judgment there is no solid distinc- 


on. 

If the State, as a consideration of the franchise, had stipulat- 
ed that it should have all the passenger money, and that the cor- 
poration should have only the freight for the transportation of 
merchandise, and the corporation had agreed to those terms, it 
would have been the game thing. 

It is simply the exercise by the State, of absolute control over 
its own property and prerogatives. * * * * 
The question is practically reduced to this: What amounts to a 
regulation of commerce between the States, or to a discrimination 
against the citizens of other States? This is often difficult to de- 
termine. In view, however, of the very plenary powers which a 
State has always been conceded to have over its own territory, 
its highways, its franchises, and its corporations, we can not re- 
gard the stipulation in question as amounting to either of these 


-txconstitutional Acts. Itis not within the category of such acts. 


It may incidentally affect transportation, it is true; but so does 
every burden or tax imposed on corporations or persons engaged 
in tuat business. Such burdens, however, are imposed diversfto 
intuitu, and in the exercise of an undoubted power. The State 
is co: ceded to possess the power to tax its corporations; and yet, 
every tax imposed on a carrier corporation affects more or less the 
charges it is compelled to make upon its customers. So, the State 
has an undoubted _ to exact a bonus for the grant of a fran- 
chise, payable in advance or in futuro; and yet that bonus will 
pecessarily. affect the charge upon the public which the donee of 
the franchise will be obliged to impose.” (21 Wall., 473).”" 
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The above mentioned decision of this court (Glou- << 
cester Ferry Co. vs. Pennsylvania, 114 U.S., 196) is 


relied upon by the plaintiff in error, but the decision 
of no issue joined in that case can be relevant here. 
The Gloucester Ferry Co. was doing no more _busi- 
ness in Pennsylvania than any foreign corporation 
owning a line of steamships carrying on commerce 
between European portsand Philadelphia. It merely 
obtained the lease of a sufficient landing place on the 
Pennsylvania shore. (114 U.S., 205). And on p. 
203 this court uses the following language : 


“The business of landing and receiving passengers and freight 
+ atthe wharf in Philadelphia is a necessary incident to, atreéindeed 
ve avart of,their transportation across the Del¢ware River from @— 

New Jersey. Without it that transportation would be impossible. 
Transportation implies the taking up of persons or property at 
some point and putting them down at another. A tax, therefore, 
upon such receiving and landing of passengers and freight is a tax 
upon their transportation. That is upon the commerce between 

the two States involved in such transportation.” 


The tax was a percentage of the entire capital 
stock of the company. 114 U.S., 197-8. 

In this case (Gloucester Ferry Co. vs. Pennsyl- 
vania) the court must have decided the issues pre- 
sented as it did decide them, or must have made a 
decision authorizing the State of Pennsylvania to 
tax the entire capital stock of all foreign corpora- 
tions having steamship lines with any fixed landing- 
piace on Pennsylvania territory. 

The decision shows that the landing was a neces- 
sary and unavoidable part of the transportation, and 
is, in effect, that the Gloucester Ferry Co. never had 
or carried on within the State of Pennsylvania, any 
business whatsoever. 

This decision can not be applicable here, unless 
James C. Fargo,on behalf of his transportation com- 
pany, shall be able to convince the court that it nev- 
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“(Commerce on land between the different States isso striking- 
ly dissimilar, in many respects, from commerce on water, that it 
is often difficult to regard them in the same aspect in reference to 
the respective constitutional powers and duties of the State and 
Federal governments. * * * ad . . 

So that State interference with transportation by water, and 
especially by sea, is at once clearly marked and distinctly discerni- 
ble. But it is different with transportation by land. ‘This, when 
the Constitution was adopted, was entirely performed on common 
roads, and in vehicles drawn by animal power. No one at that ' 
day imagined that the roads and bridges of the country (except 
when the latter crossed navigable streams) were not entirely sub- 

ject, both as to their construction, repair and management, to 
State regulation and control. * * * * * 

No one then supposed that the wagons of the country, which 
were the vehicles of this commerce, or the horses by which they 
were drawn, were subject to national regulation. a * 

* * Page 471. So long, therefore, as it is conceded 
(as it seems to us it must be) that the power to charge for trans- 
portation, and the amount of the charge, are absolutely within the 
control of the State, how can it matter what is done with the mon- 
ey, Whether it goes to the State or to the stockholders of a private 
corporation ? 

As betore said, the State could have built the road itself and 
charged any rate it chose, and could thus have filled the coffers of 
its treasury without being questi:ned therefor. How does the 
case differ, in a constitutional point of view, when it authorizes 
its private citizens to build the road and reserve for its own wse a 
portion of the earnings? Weare unable to see any distinction 
between the two cases. In our judgment there is no solid distinc- < 
tion. 

If the State, as a consideration of the franchise, had stipulat- 
ed that it should have all the passenger money, and that the cor- 
poration should have only the freight for the transportation of 
merchandise, and the corporation had agreed to those terms, it 
would have been the same thing. 

It is simply the exercise by the State, of absolute control over 
its own property and prerogatives. * * * * 
The question is practically reduced to this: What amounts to a 
regulation of commerce between the States, or to a discrimination 
against the citizens of other States? This is often ditticult to de- 
termine. In view, however, of the very plenary powers which a 
State has always been conceded to have over its own territory, 
its highways, its franchises, and its corporations, we can not re- 
gard the stipulation in quec‘ion as amounting to either of these 

tnxconstitutional Acts. It is not within the category of such acts. 
It may incidentally affect transportation, it is true; but so does 
every burden or tax imposed on corporations or persons engaged 
in that business. Such burdens, however, are imposed diversfto 
itntuitu, and in the exercise of an undoubted power. The State 
is co: ceded to possess the power to tax its corporations; and yet, 
every tax imposed on a carrier corporation affects more or less the 
charges it is compelled to make upon its customers. So, the State 
has an undoubted ein to exacta bonus for the grant of a fran- 
chise, payable in advance or in futuro; and yet that bonus will 
pecessarily. affect the charge upon the publie which the donee of 
the franchise will be obliged to impose.” (21 Wall., 473).”' 
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The above mentioned decision of this court (Glou- 
cester Ferry Co. vs. Pennsylvania, 114 U.S., 196) is 
relied upon by the plaintiff in error, but the decision 
of no issue joined in that case can be relevant here. 
The Gloucester Ferry Co. was doing no more_busi- 
ness in Pennsylvania than any foreign corporation 
owning a line of steamships carrying on commerce 
between European portsand Philadelphia. It merely 
obtained the lease of a sufficient landing place on the 
Pennsylvania shore. (114 U.S., 205). And on p. 
203 this court uses the following language : 


“The business of landing and receiving passengers and freight 
at the wharf in Philadelphia is a necessary incident to, etreéindeed 
a part of,their transportation across the Del¢ware River from 
New Jersey. Without it that transportation would be impossible. 
Transportation implies the taking up of persons or property at 
some point and putting them down at another. A tax, theretore, 
upon such receiving and landing of passengers and fr eight is a tax 
upon their transportation. That is upon the commerce between 
the two States involved in such transportation.” 


The tax was a percentage of the entire capital 
stock of the company. 114 U.S., 197-8. 

In this case (Gloucester Ferry Co. vs. Pennsy]- 
vania) the court must have decided the issues pre- 
sented as it did decide them, or must have made a 
decision authorizing the State of Pennsylvania to 
tax the entire capital stock of all foreign corpora- 
tions having steamship lines with any fixed landing- 
plnee on Penneylvanin territory. 

The decision shows that the landing was a neces- 
sary and unavoidable part of the transportation, and 
is, in effect, that the Gloucester Ferry Co. never had 
or carried on within the State of Pennsylvania, any 
business whatsoever. 

This decision can not be applicable here, unless 
James C. Fargo,on behalf of his transportation com- 
pany, shall be able to convince the court that it nev- 
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er had or did any business what@ever within the 
State of Michigan. 

The plaintiff in error relies upoy the recent de- 
cision of this court. (Pickard vs. Southern Car 
Co., 117 U.S., p 34). 

It is true that this decision shows that the State of 
Tennessee could not directly tax the right of transit 
described in the opinion of the court, and is no more 
in effect than that the State could not legally keep 


eustom houses where railroads eross the State line . 


and collect a certain charge per car or per passenger 
for the right of transit. 

This decision shows that the Pullman Southern 
Car Co. did, without local agencies in Tennessee, ful- 
fil its special contract set forth at large without be- 
ing liable to taxation under the particular statute of 
Tennessee, which is also fully set forth. 

It is evident that considering the method of  rail- 
road taxation under the laws of Tennessee, requir- 
ing annual valuation, that this decision would in no 
manner interfere with the State’s revenue from rail- 
road taxes, because the special contract set forth in 
the decision and all the benefits to be derived from 
said contract couid be considered in the annual valu- 
ation which the railroad company a party to said 
contre net ought to pay. 

But it does not follow that the Pullman Southern 


Car Co. could because of said decision, go on and lo- 


cate its own ae cies generally throughout the State , 


and thereby carry on the general “ business of solicit- 
ing and contracting for the transportation of freight,” 
issuing through bills of lading for such freight and 
causing the same to be carried by the appropriate 
railroid companies, dividing with it all freight 
charges, and still never: become liable to any possi- 


ol 


ble taxation in Tennessee under any possible statute 
of the State; not even if it should: be the owner, of 
such number of freight cars and_ passenger cars, 
used on the Louisville & Nashville Railroad that the 
entire business of said road would be controlled by 
the Pullman Southern Car Co. with all the advan- 
tages which could be gained by the free and unlim- 
ited exercise,in Tennessee,of all the corporate fran- 
chises which the Legislature of Kentucky might 
grant to said company,and which the State of Tenn- 
essee might permit by comity or recognize by statute. 

It does not follow that,because the Tennessee stat- 
ute set forth in this decision held to impose a tax 
directly upon the transit of passengers, inasmuch as 
it levies a tax per car no(less illegal than had it been 
per passenger) was unconstitutional, as applied to the 
PulJman Southern Car Co. in its fulfillment of its 
special contract; therefore, the statute of Michigan 
complained of in this suit must be held unconstitu- 
tional, notwithstanding the manifest danger from 
any such decision to the revenues of the State in its 
railroad taxes, assessed according to gross receipts, 
and notwithstanding that the Merchants’ Despatch 
‘Transportation Company is carrying on business in 
Michigan to the full extent of the facts and figures 
uppearing in the bill,and in the full exercise of the 
frauchises it has in New York, and notwithstanding 
that said company has located generally throughout 
the State, local agenis and agencies, permanently es- 
tablished, and local offices, so well Known and so well 
supplied and furnished that the office furniture in 
these offices is referred to in the bill,as sufficient to 
satisty all the taxes which ought to be paid in Michi- 
gan. 
It does not follow that, although the bill of com- 
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plaint does not expressly state any intent of the com- 
plainant and similar companies to aid) aid railroad com- 
panies and express companies 3 teewede the daws for 
the collection.of specific taxes-shet this intent can 
not be read in this bill and in the ‘matters of com- 
mon knowledge involved in this suit- 

Nothing can be more evident than the facility, 
convenience and profit with which any railread com- 
pany in Michigan can have the complainant supply 
any number, however great, of the cars used by such 


railroad company, under any form of contract which 


interest may suggest. 
Nothing can be more evident than that the sue- 


eess of such claims as those set forth in the bill of 


complaint in this cause,must produce and = maintain 
in power,car-loaning companies organized in some 
State least interested, and with capital and fran- 
chises sufficient to satisfy all demands of railroad 
and express companies’ managers in any schemes for 
their own interests, so that the entire freighting or 
express business of any railroad in Michigan may be 
done in the name of any car-loaning company, with 
no more troubie than a change of names; Z¥he cars, 
agents, officers and business being designaied as 
those of a car-loaning company instead of a railroad 
or express company, to any extent found expeHent, 
thus securing to railroad and express managers al] the 


advantages of railroad business without legal liabilr- 


ties thereof, and thus, especially, escaping taxation ; 


and at the same time escaping the pay ment of divi- 


dends to stockholders 

It can not be true that foreign car-loaning com- 
panies can, with entire immunity from taxation, car- 
ry on so much as they please of the business of any 


railroad in Miehigan, in any manner they please, if 


on 
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they receive their collections of freight charges at 
their principal office in a foreign State, although a 
foreign railroad company doing the same business in 
Michigan could no more escape taxation there, than 
could a railroad company organized in the State. 

It can not be true that it is a matter of name 
merely, whether a foreign corporation carrying on 
the most important railroad business in Michigan, 
shall or shall not be liable to State taxation. 

If it be true that a foreign commercial corpora- 
tion can at will, by authority of the constitution of 
the United States, carry on interstate commerce, 
crossing the State lines of Michigan, it does not fol- 
low that such corporations can forever exercise in 
said State all their franchises to the utmost extent, 
so as to have all possible privileges and advantages 
and the unlimited use of local agents, in interstate 
commerce, without any liability to State taxation. 

The case (Pickard vs. the Pullman Southern Car 
- Company, 117 U.S., 34) is to be carefully examined 
before any concunion fo the extensive claims therex2¥2""* 
under by the plaintiff i in error. 

In the statement of the case, p. 40, are the follow- 


ing words: 


“The agreed statement further set forth that the plaintiff 
never had any branch office or establishment of any kind in tte 
stetenef ‘l'ennessee, unless the fact that the plaintiff had placed 
its tickets for eweh sale with railway agents in that State consti- 
tuted the offices of such agents, branch offices or establishments 
of the plaintiff; that it never had any ticket agents of its own in 
‘Tennessee,except in so far as the ticket agents of the railway com- 
panies, with whom the tickets of the plaintiff had been placed for 

f sale,might be regarded as the agents of the plaintiff; that the 
od — tt never had any other agents, officers or employes i in Tenn- 
essee except the conductors and porters which it furnished with 
its cars under its contracts with the railroad companies; that the 
ears furnished by the plaintiff under those contracts constituted 
all the property owned by it in Tennessee, and the business done 
by it under those contracts was the only business done by it in 
‘Tennessee.’ 


At page 45, 117 U.S., the court says: 


“The railroad eompany permitted the plaintiff to place its 
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tickets for seats and couches on sale in the ticket offices of the 
railroad company, the sale to be a part of the general duties of the 
ticket agents of the latter, and to be without charge to the p{ain- 
tiff, but the proceeds of sale to be at its risk.” 


Very different from these statements is the state- 
ment of the Merchants’ Despatch Transportation 
Company in paragraph second of its bill. 


“Second. That during the year ending with the 3lst day of 
December, A. D. 1883, the said transportation company was. en- 
gaged in the business of soliciting and contracting for the trans- 
portation of freight required to be carried over connecting tines of 
railroad in order to reach its destination, and for the prosecution 
of said business it had agencies located generally throughout the 
United States (necessarily throughout the State of Michigan) and 
the Dominion of Canada; the said transportation company issued 
through bills of lading for such freight and caused the same to be 
carried by the appropriate railroad companies.” 


The ninth paragraph gravely refers to office fur- 
niture in the possession of agents as worthy of con- 
sideration by the court in this case. 

The tenth paragraph of the bill continues: 


“That the said business of the said transportation company is 
permanently established, and that your orator anticipates that it 
will continue in the transaction thereof, in the manner herein set 
forth, for many years to come.” 


The Merchants’ Despatch Transportation Com- 
pany seems to be endeavoring in its bill to state as 
strongly as possib.e just that which the Pullman 
Southern Car Company in its statement of fact 1s en- 
deavoring to put out of its case; namely, that the 
business of the company is carried on in the full ex- 
ercise of its franchises through local agents, inde- 
pendently, in permanently established offices of the 
company throughout the State where taxation is_ to 
be avoided. 

The decision (Pickard vs. Pullman Southern Car 
Company) continues, page 46, 117 U.S8.: 

“The tax was a unit for the privilege of the transit of the pas- 
sengerg and all its accessories. No distinction was made in the 
tax between the right of transit as a branch of commerce between 
the States,and the sleeping and otner conveniences which apper- 
tained to & transit in the ear, The tax was really one on the right 
of transit, though laid wholly on the Owner of the car. So too, the 


service rendered to the passenger was a unit. The car was equally 
a vehicle of transit as if it had been a car owned by the railroad 
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company, QXAnd the special conveniences or comforts furnished to y 
the passengerg had been furnished by the railroad company itself. / 
As such vehicle of transit, the car, so far as it was engaged in in- 
terstate commerce was not taxable by the State of Tennessee ; be- 
cause the plaintiff had no domicil in Tennessee and was not sub- 
ject to its jurisdiction for purposes of taxation; and the cars had 
no situs within the State for purposes of taxation; and the plain- 
tiff carried on no business within the State, in the sense in which 
the carrying on of business in a State is taxable by way of license 
or privilege.” ** * * * * * * 

(Pages 47-48). “There was really but one charge for the tran- 

sit, though the total amount paid was divided among two re- 
cipients. The service was a single one of interstate transit, with 
certain accommodations for comfort, and what was paid to the 
plaintiff was part of the charge for the conveyance of the passen- 
ger. S * * * * * * * 
(P. 49-50). In Osborne vs. Mobile. Osborne was an agent at Mo- 
bile, Alabama, of a Georgia corporation, an express company, and 
as such transacted at Mobile a general express business within 
and extending beyond the limits of Alabama. An ordinance of 
the city of Mobile required an annual license fee to be paid by 
every express company doing business in Mobile and havinga 
business extending beyond the limits of Alabama, while every ex- 
press company doing business within the limits of the State was 
required to pay a license fee of only $100, and every such com- 
pany doing business within the city was required to pay a license 
fee of only $50. * ” * * * * 

The tax on the Georgia Express Company ($500, because the 
business extended beyond the limits of the State) was upheld as a 
tax ‘upon a business carried on within the city of Mobile.’ Os- 
borne was a local agent, personally subject to the taxing jurisdic- 
tion of the State, as representing his principal, and the tax was 
on the general business he carried on, and the subject of the tax 
was not, as here, the act of interstate transportation.” 


The Tennessee tax, $50 « car, was held to be ille- 
gal because it was on the act of interstate transporta- 
tion. The decision does not intimate that the ex- 
press business, extending beyond the limits of Ala- 
bama, was not interstate commerce, or was by reason 
of its nature, less within the protection of the Con- 
stitution than was the business of the Pullman 
Southern Car Co. | 

One difference was in the manner of carrying on 
the business. The express company had its inde- 
pendent local agent and office in Alabama. 

The Pullman Southern Car Co. had nothing of 
the kind in Tennessee. 

‘There is no intimation that the Mobile ordinance 
business of this company, as carried on upre Pak tae 
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tickets for seats and couches on sale in the ticket offices of the 
railroad company, the sale to be a part of the general duties of the 
ticket agents of the latter, and to be without charge to the p{ain- 
tiff, but the proceeds of sale to be at its risk.” 


Very different from these statements is the state- 
ment of the Merchants’ Despatch Transportation 
Company in paragraph second of its bill. 


“Second. That during the year ending with the 31st day of 
December, A. D. 1883, the said transportation company was. en- 
gaged in the business of soliciting and contracting for the trans- 
portation of freight required to be carried over connecting tines of 
railroad in order to reach its destination, and for the prosecution 
of said business it had agencies located generally throughout the 
United States (necessarily throughout the State of Michigan) and 
the Dominion of Canada; the said transportation company issued 
through bills of lading for such freight and caused the same to be 
carried by the appropriate railroad companies.” 


The ninth paragraph gravely refers to office fur- 
niture in the possession of agents as worthy of con- 
sideration by the court in this case. 

The tenth paragraph of the bill continues: 


“That the said business of the said transportation company is 
permanently established, and that your orator anticipates that it 
will continue in the transaction thereof, in the manner herein set 
forth, for many years to come.” 


The Merchants’ Despatch Transportation Com- 
pany seems to be endeavoring in its bill to state as 
strongly as possib.e just that which the Pullman 
Southern Car Company in its statement of fact is en- 
deavoring to put out of its case; namely, that the 
business of the company is carried on in the full ex- 
ercise of its franchises through local agents, inde- 
pendently, in permanently established offices of the 
company throughout the State where taxation is to 
be avoided. | 

The decision (Pickard vs. Pullman Southern Car 
Company) continues, page 46, 117 U.S.: 

“'The tax was a unit for the privilege of the transit of the pas- 
sengerg and all its accessories. No distinction was made in the 
tax between the right of transit as a branch of commerce between 
the States,and the sleeping and other conveniences which apper- 
tained to @ transit in the car. The tax was really one on the right 
of transit, though laid wholly on the Owner of the car. So too, the 


service rendered to the passenger was a unit. The car was equally 
a vehicle of transit as if it had been a car owned by the railroad 
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company, QXAnd the special conveniences or comforts furnished to 
the passengerg had been furnished by the railroad company itself. 
As such vehicle of transit, the car, so far as it was engaged in in- 
terstate commerce was not taxable by the State of Tennessee ; be- 
cause the plaintiff had no domicil in Tennessee and was not sub- 
ject to its jurisdiction for purposes of taxation; and the cars had 
no situs within the State for purposes of taxation; and the plain- 
tiff carried on no business within the State, in the sense in which 
the carrying on of business in a State is taxable by way of license 
or privilege.” ** * * * * * * 

(Pages 47-48). “There was really but one charge for the tran- 

sit, though the total amount paid was divided among two re- 
cipients. The service was a single one of interstate transit, with 
certain accommodations for comfort, and what was paid to the 
plaintiff was part of the charge for the conveyance of the passen- 
ger. * * * * * * * * 
(P. 49-50). In Osborne vs. Mobile. Osborne was an agent at Mo- 
bile, Alabama, of a Georgia corporation, an express company, and 
as such transacted at Mobile a general express business within 
and extending beyond the limits of Alabama. An ordinance of 
the city of Mobile required an annual license fee to be paid by 
every express company doing business in Mobile and having a 
business extending beyond the limits of Alabama, while every ex- 
press company doing business within the limits of the State was 
required to pay a license fee of only $100, and every such com- 
pany doing business within the city was required to pay a license 
fee of only $50. * * . * * * 

The tax on the Georgia Express Company ($500, because the 
business extended beyond the limits of the State) was upheld as a 
tax ‘upon a business carried on within the city of Mobile.’ Os- 
borne was a local agent, personally subject to the taxing jurisdic- 
tion of the State, as representing his principal, and the tax was 
on the general business he carried on, and the subject of the tax 
was not, as here, the act of interstate transportation.” 


The Tennessee tax, $50 « car, was held to be ille- 
gal because it was on the act of interstate transporta- 
tion. The decision does not intimate that the ex- 
press business, extending beyond the limits of Ala- 
bama, was not interstate commerce, or was by reason 
of its nature, less within the protection of the Con- 
stitution than was the business of the Pullman 
Southern Car Co. 

One difference was in the manner of carrying on 
the business. The express company had its inde- 
pendent local agent and office in Alabama. 

The Pullman Southern Car Co. had nothing of 
the kind in Tennessee. 

There is no intimation that the Mobile ordinance 


was held to be valid and operative throughout vel 
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cause it reached commercial business between 
points entirely within the State of Alabama. 

The Tennessee statute certainly included business 
between points entirely within the State of Tennessee, 
and is se far, treated as: valid. 

If th. license fee, $500, in Osborne vs. Mobile, 
was legal because the license included the right to 
transport merchandise between places entirely with- 
in the State of Alabama as well as to transport mer- 
chandise across the State lines, then the Tennessee 
license fee, $50 a car, would necessarily have been 
upheld, because the livense certainly likewise in- 
cluded a right of transportation between places en- 
tirely within the State. 

The State Freight Tax case, 15 Wall., 232, cited 
117 U.S., p. 50, shows that no tax on interstate 
commerce can be made legal by anv such device as 


including commerce between points within the State, 


seeking to eollect the tax. No decision of this court 
upholding a tux,can be explained on the theory that 
the tax was on interstate commerce and something 
more, and that the tax would not have been so up- 
held had this something more been left out. 

The decision (Pickard vs. Pullman Southern Car 
Co.) affirming the decision in Osborne vs. Mobile, 
certainly upholds the Mobile ordinance, no _ less 
plainly than it condemns the Tennessee statute, and 
the license fee for business crossing the State line is 
held to be legal in one case and illegal in the other 
because there is a difference between a tax on the act 
of interstate transportation and a tax on a business 
carrieG on through local agents, which represent a 
corporation as truly in the State where the tax is lev- 
ied, as any chief officers can represent it at the home 
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The decision (Pickard vs. Pullman Southern Car 
Company) refers to the decision of Mr. Justice Mat- 
thews, 22 Federal Reporter, p. 276, Pullman South- 
ern Car Company vs. Nolan. This last mentioned 
decision appears to be affirmed in all respects, and 
is important, especially in its language, which is as 
follows—Page 279, 22 Fed. Rep.: 

“There isa clear distinction recognized” says the supreme 
court of Georgia, in Home Ins. Co. vs. Augusta, 50 Ga., 530, “be- 
tween a license granted or required as a condition precedent be- 
fore a certain thing can be done,and a tax assessed on the busi- 
ness which that license may authorize one to engage in. A license 
is a right granted by some competent authority to do an act 
which, without such authority, would be illegal. A tax is a rate 


or sum of money assessed upon the person, property, business or 
occupation of the citizen.” | 


“Tt results, therefore, in Tennessee, that the Legislature may 
declare the right to carry on any business or occupation to be a 
privilege, to be purchased from the State on such conditions only 
as the law may prescribe, to engage in and pursue which, without 
compliance therewith, is illegal.” 

In the present case “the running or using of sleeping cars or 
coaches on railroads in Tennessee, not owned by the railroads up- 
on which they are run or used is declared to bea privilege.” 

& e e e e oe 

The condition upon which it may be obtained and 
exercised, is the payment of an annual tax of $75 for 
every car so run and used. If that condition is not 
complied with, such running and using of sleeping 
ears or coaches is forbidden and is unlawful. The 
right to attach this condition involves the right to 
attach any other the Legislature may see fit to adopt, 
and the question of the right to impose the tax, as ¢ 
condition of the exercise of the privilege, resolves it- 
self into the broader question of the right to pro- 
hibit it altogether; for that which the legislature 
may license it may forbid. Indeed it is forbidden 
unless it is licensed. The question, thus reduced, be- 
comes one, not of the limitations upon the taxing 
powers of the State, but upon its power to declare the 
business of this company, as carricd on upon and 
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cause it reached commercial business between 
points entirely within the State of Alabama. 

The Tennessee statute certainly included business 
between points entirely within the State of Tennessee, 
and is so far, treated as valid. 

If the license fee, $500, in Osborne vs. Mobile, 
was legal because the license included the right to 
transport merchandise between places entirely with- 
in the State of Alabama as well as to transport mer- 
chandise across the State lines, then the Tennessee 
license fee, $50 a car, would necessarily have been 
upheld, because the license certainly likewise in- 
cluded a right of transportation between places en- 
tirely within the State. 

The State Freight Tax case, 15 Wall., 232, cited 
117 U.S., p. 50, shows that no tax on interstate 
commerce can be made legal by anv such device as 


including commerce between points within the State, 


seeking to collect the tax. No decision of this court 
upholding a tax,can be explained on the theory that 
the tax was on interstate commerce and something 
more, and that the tax would not have been so up- 
held had this something more been left out. 

The decision (Pickard vs. Pullman Southern Car 
Co.) affirming the decision in Osborne vs. Mobile, 
certainly upholds the Mobile ordinance, no_ less 
plainly than it condemns the Tennessee statute, and 
the license fee for business crossing the State line is 
held to be legal in one case and illegal in the other 
because there is a difference between a tax on the act 
of interstate transportation and a tax on a business 
carrieé on through local agents, which represent a 
corporation as truly in the State where the tax is lev- 
ied, as any chief officers can represent it at Py home 
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The decision (Pickard vs. Pullman Southern Car “*d@ 


Company) refers to the decision of Mr. Justice Mat- 
thews, 22 Federal Reporter, p. 276, Pullman South- 
ern Car Company vs. Nolan. This last mentioned 
decision appears to be affirmed in all respects, and 
is important, especially in its language, which is as 


; follows—Page 279, 22 Fed. Rep.: 


“There isa clear distinction. recognized ” says the supreme 
court of Georgia, in Home Ins. Co. vs. Augusta, 50 Ga., 530, “be- 
tween a license granted or required as a condition precedent be- 
fore a certain thing can be done,and a tax assessed on the busi- 
ness which that license may authorize one to engage in. A license 
is a right granted by some competent authority to do an act 
which, without such authority, would be illegal. A tax is a rate 
or sum of money assessed upon the person, property, business or 
occupation of the citizen.” 


“Tt results, therefore, in Tennessee, that the Legislature may 
declare the right to carry on any business or occupation to be a 
privilege, to be purchased from the State on such conditions only 
as the law may prescribe, to engage in and pursue which, without 
compliance therewith, is illegal.” 

In the present case “the running or using of sleeping cars or 
coaches on railroads in Tennessee, not owned by the railroads up- 
on which they are run or used is declared to be a privilege.” 

u a a , 

The condition upon which it may be obtained and 
exercised, is the payment of an annual tax of $75 for 
every car so run and used. If that condition is not 
complied with, such running and using of sleeping 
ears or coaches is forbidden and is unlawful. The 
right to attach this condition involves the right to 
attach any other the Legislature may see fit to adopt, 
and the question of the right to impose the tax, as a - 
condition of the exercise of the privilege, resolves it- 
self into the broader question of the right to pro- 
hibit it altogether; for that which the legislature 
may license it may forbid. Indeed it is forbidden 
unless it is licensed. The question, thus reduced, be- 
comes one, not of the limitations upon the taxing 
powers of the State, but upon its power to declare the 
business of this company, os carricd on upon and 
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across sts territory, a privilege, or to fortia it alto- 
9) 
gether. 

“ Beyond question” said Mr. Justice Clifford delivering the 
opinion of the court in Transportation Co. vs. Wheeling, 99 U.S., 
273-279 “ these authcrities show that all subjects over which the 
sovereign power of a State extends, are objects of taxation, the 
rule being that the sovereignty of a State extends to everything 
which exists by its own authority or is INTRODUCED BY ITs PER- “ 
MISSION, except those means which are employed by Congress to 
carry into execution the powers given by the people to the Feder- 
al government, whose laws, made in pursuance to the Constitu- 
, tion, are supreme.” 

Bl ite “And according to the decision in Crandall vs. Nevada,6 Wall., 
, 35, the power of the States,whether exerted in the form of taxation 
tt or otherwise, is still further limited, so as not to deny or impair 
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-. any rights belonging to citizens of the United States, as such, by 
iia virtue of the Constitution, as in that case, the right of the people | 
v to pass and repass into, through and out of any State, without in- 
terruption. * * * * a a 
(P. 281). If a tax upon the person or thing carried isa regulation 
of commerce forbidden to the States, it seems impossible to es- 
cape the conclusion that a tax imposed as the price of the privi- 
leye of being carried is equally such a regulation. Itis immate- 
rial whether the privilege granted or withheld is attributed to the 
carrier or to that which he is engaged in carrying. Jn both cases 
it is a burden upon the act of transportation,and a tribute levied 
directly upon commerce itself. . * * * 
(P. 281). The case is to be distinguished from that of Osborne vs. 
Mobile, 16 Wall., 479, where the subject of the tax was not the act 
of transportation itself, but a general business carried on within 
the State, by a resident citizen thereof, which included the making 
of contracts, for transportation beyond the limits of the State. 
# x * * * * * * 


They (the Pullman Southern Car Company’s cars) are not 
brought into the State for the purpose of being employed ina busi- 
ness carried on within it, and do not become a part of the mass of 
property within the jurisdiction of the State for purposes of taxa- 
tion. They are in the State only as passing to and from it while 
in the act of transportation, performed by virtue of a right se- 
cured to the owners of them; not by the authority of the laws of 
Tennessee, but by virtue of a right secured by the exclusive juris- 
diction of Congress under the Constitution.” 
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l/ a-vacce These two decisions concerning the Tennessee 


2d. gl¥ A statute, plainly mean that a statute may be peculiar- 
49 § S$ Goly objectionable in form and that the Tennessee A 
Y (Poe- statute was thus objectionable, because it purported r 


- to make entirely illegal certain interstate commerce, 
‘except on payment of the license fee as a condition 
4 -¢ precedent, and was therefore no better than a statute 
Tbe to collect, at the State line, duties on interstate ecom- | 
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further because “No distinction was made in the tax between 
the right of transit as a branch of commerce between the States, 
and the sleeping and other conveniences which appertained to a 
transit in the car. The tax was really one on the right of transit.” 

These two decisions imply that a statute may be 


invalid because it is so framed as to tax interstate 


commerce itself, whether carried on by natural per- 


sons or by corporations, domestic or foreign, and 
that a statute may be valid because it is so framed as 
to tax any well known business carried on within the 
State requiring the tax, especially when such _busi- 
ness is carried on by a foreign corporation in the 
permanent exercise of its franchises, using local 
agents and established offices of its own within such 
State. | 

The Tennessee statute does not purport to levy an 
ordinary tax on any business carried on within the 
State or on the exercise of any corporate franchises, 


but commences with the words: 


“That the running or using of sleeping cars or coaches on 
railroads in Tennessee not owned by the railroads upon which 
they are run or used, is declared to be a privilege.” 


And the language of this court in Transportation 
Co. vs. Wheeling, 99 U.S., 279, declaring that the 


taxing power of a State 

“ extends to everything which exists by its own authority or is in- 
troduced by its permission,” 

is referred to with approval for all application it may 
have to the subject under discussion, which certainly 
includes the exercise of foreign-born corporate fran- 


chises, introduced by permission of a State. 


C. 


Act No. 152 of the Laws of Michigan for 1883, 
complained of in the bill,ought to be upheld because 
as declared by the Supreme Court of Michigan con- 
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cerning the tax in question, “it is a tax upon busi- 
ness done in the State;” and the law is not framed 
su as to tax interstate commerce by requiring a cer- 
tain sum or duty per car or per ton, or for every 
passenger, but is a tax on business measured by 
sross receipts; using the best possible measure, for a 
tax on business, a reasonable and proper measure for 
taxing the business of the Merchants’ Despatch 
Transportation Company carried on through its in- 
dependent agents and officers located throughout the 
State,and established for the permanent exercise of all 
its corporate franchises that may ever be found prof- 
itable. 

It is necessarily true that gross receipts become 
property and like other personal property can be 
taxed at the residence of the owner, and it is also 
true that if such owner; shall carry on extensive 
business through local agents and offices in a foreign 
State, he can be taxed there on such _ business, ac- 
cording to such measure, or method for ascertaining 
the tax, as may be specified by Statute, and an ap- 
portionment of gross receipts according to mileage 
within a State would be just as reasonable and prop- 
er for the State in ascertaining the tax,as for the 
‘allroad companies mentioned in the bill of com- 
plaint in dividing freight charges with the com- 
plainant as stated in the bill. The amount of a tax 
to be so ascertained,would increase or diminish just 
as the business taxed would increase or a 
and this method of ascertaining taxes OH gross re- 
ceipts has been approved by this court and by the 
Supreme Court of Michigan. 

State Tax on Gross Receipts, 15 Wall., | 
go. 9 SF 
Delaware R. R. Tax, 18 Wall., 206. 
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Erie R. R. Co. vs. Pennsylvania, 21 
Wall., +96- F on 
State Treasurer vs. Auditor-General, 
46 Mich., 231-232. 
Chicago & Northwestern Ry. Co. vs. 
Auditor-General, 53 Mich., 79. 
In this connection see 
Woodruff vs. Parham, 8 Wall., 123. 
Society for Savings vs. Coite,6 Wall., 
594. 
Providence Savings Inst. vs. Mass., 6 
Wall., 611. 
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Act 152 of the Laws of Michigan for 1883, was 
enacted in reliance upon decisions of this court and 
followire the senre, decisions of the Supreme Court 
of Michigan. 

Walcott vs. The People, 17 Mich., 83. 
Kitson vs. Mayor, etc., of Ann Arbor, 
26 Michigan, 381. 


SUMMARY. 


This court has discretionary power to decide this 
case as any reason deemed sufficient may require. 


The tax in question is valid for the following 
reasons : | 


The tax is on business done in the exercise of cor- 
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porate franchiises,introduced by permission of the 
State of Michigan. 


The tax is on such business done by means of the 
complainants’ permanently established local agents 
and offices in Michigan, with every facility for car- 


rying on business between places within the State, 


whenever profitable. 


The tax is necessary to the safety of the State’s 
Revenue from railroad companies and express com- 
panies 


The tax is upon Railroad Business so affecting 
and controlling public interests of the People of the 
State of Michigan that such business ought not to 
escape taxation in the State. 


IT. 


The opinion of the Supreme Court of Michigan 
in this suit states a claim by the complainants’ coun- 
sel that the tax in question is void if it is laid “ upon 
the gross earnings of the company within the State, 
as specific property, because the earnings or assets 
are not within the jurisdiction of the State.” 

Here is presented a statement of a matter of fact 
—the place of the earnings. The complainant ought 
not to escape taxation in Michigan merely because 
the final receipt of its earnings in Michigan was at 
its chief office in the city of New York. 

The business, by which all right to such earnings 


accrued was completed within the State of Michigan; 
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and according to the ordinary course of such busi- 
ness, any suit to collect such earnings must be brought 
in Michigan, where the contracts therefor were made 


’ and fulfilled. 
: And according to the ordinary course ofsuch busi- 
— ness, the payment$byekeppers, of the freight charges, 


in which the complainant was part owner, were 
made in Michigan, although the railroad companies : 
or other common carriers may have carried the mon- 
ey to New York, before final division thereof, and 
the real collection of the earnings in Michigan was 
in Michigan continuously. 
Railroad Co. vs. Collector, 100 U. S., 
598. 
United States vs. Erie Ry. Co., 106 
U.5S., 3380. 


A. 


If final receipt, at the home office in New York, of 
earnings in Michigan, must deprive the latter State 
of all power to tax such earnings, then all insurance 
companies and express companies can claim for their 
earnings in Michigan, immunity from taxation there, 
if such earnings be not finally receipted for until 
they arrive in a foreign State. 

If the Supreme Court of Michigan has decided 
that the claim of the complainants’ counsel was 
wrong, and that the earnings in question were taxa- 
ble in Michigan, where they were bargained for and 
collected, it is difficult to understand what statutory 

eoncllhiabaa@ rovision of the 4re United States was thereby in- 


Mm ‘tne vali. ? 
The title and first five sections are set forth in the opinion of. 
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porate franchises,introduced by permission of the 
State of Michigan. 


The tax is on such business done by means of the 
complainants’ permanently established local agents 
and offices in Michigan, with every facility for car- 


rying on business between places within the State, » 


whenever profitable. 


The tax is necessary to the safety of the State’s 
Revenue from railroad companies and express com- 
panies 


The tax is upon Railroad Business so affecting 
and controlling public interests of the People of the 
State of Michigan that such business ought not to 
escape taxation in the State. 


IT. 


The opinion of the Supreme Court of Michigan 
in this suit states a claim by the complainants’ coun- 
sel that the tax in question is void if it is laid “ upon 
the gross earnings of the company within the State, 
as specific property, because the earnings or assets 
are not within the jurisdiction of the State.” 

Here is presented a statement of a matter of fact 
—the place of the earnings. The complainant ought 
not to escape taxation in Michigan merely because 
the final receipt of its earnings in| Michigan was at 
its chief office in the city of New York. 

The business, by which all right to such earnings 


accrued was completed within the State of Michigan; 
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and according to the ordinary course of such busi- 
ness, any suit to collect such earnings must be brought - 
? in Michigan, where the contracts therefor were made 


and fulfilled. 


; And according to the ordinary course ofsuch busi- 
—- ness, the payment$by-ektppers, of the freight charges, 
. in which the complainant was part owner, were 
made in Michigan, although the railroad companies : 
or other common carriers may have carried the mon- 
ey to New York, before final division thereof, and 
the real collection of the earnings in Michigan was 
in Michigan continuously. 
! Railroad Co. vs. Collector, 100 U. S., 
598. 
United States vs. Erie Ry. Co., 106 
U.S., 330. 
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A. 


If final receipt, at the home office ia New York, of 
earnings in Michigan, must deprive the latter State 
of all power to tax such earnings, then all insurance 
companies and express companies can claim for their 
earnings in Michigan, immunity from taxation there, 
if such earnings be not finally receipted for until 
they arrive in a foreign State. 

If the Supreme Court of Michigan has decided 
that the claim of the complainants’ counsel was 
wrong, and that the earnings in question were taxa- 
ble in Michigan, where they were bargained for and 
collected, it is difficult to understand what statutory @™7 

eonclickie Provision of the #re United States was thereby in- 


fringed upon. 
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The transcript certainly specifies none so infring- 
ed upon. And it is difficult to understand why the 
decision of the Supreme Court of Michigan , on this 
matter shall not be final. 4 


II. 


If the plaintiff could use, in Michigan, its located 
agencies, its corporate franchises, or its control of the 
freighting business, so that the Supreme Court of 
Michigan might in this case rightfully adjudge that 
the complainants’ business was taxable there, then 
the adjudication of such supreme court in this suit, 
that such business was so taxable, is final, and no 
federal question is of any importance in this suit. 

In Murdoch vs. City of Memphis, 20 Wall., 636, 


“Tf it” (the federal question) “was erroneously decided against 
plaintiff in error, then this court must further inquire whether 
there is any other matter or issue adjudged by the State court, 
which is sufficiently broad to maintain the judgment of that court, 
notwithstanding the error in deciding the issue raised by the fed- 
eral question. If this is found to be the case, the judgment must 
be affirmed without inquiring into the soundness of the decision 
on such other matter or issue.” 


Bonaparte vs. Tax Court, 104 U.S., 
595. 

Norton vs. Shelby County, 118 U.S., 
425. 

Erie Ry. Co. vs. Pa., 21 Wall., 497. 


IV. 


No federal question, not duly specified by the rec- 
ord, in or prior to the decree of the court below, can 
be considered. 


Thee Chuice yur Maxwell vs. Newbold, 18 
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7; Messenger vs. Mason, 10 Wall., 50% 320 F 
Simmerman vs. Nebraska, 116 U.S., 
6 54. 
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The complainant must be deemed a corporation 
exercising, in its business, corporate franchises intro- 
duced by permission of the State of Michigan. 

Lindley on Partnership (Ewell—Chi- 
cago, 1881) Vol. 2, pp. 1087-8-9, 
giving copies of relevant N. Y. Stat- 
utes and Articles of Constitution. 
Liverpool Ins. Co. vs. Mass., 10 Wall., 
d74. 
Westcott vs. Fargo, 61 N. Y., 542. 
Fargo, President of the American Ex- 
press_Co., vs. Louisville, N. A. & 
C..-Ry. Co., 6 Federal Reporter, 789. 
Waterbury vs. Merchants’ Union Ex- 
3 press Co., 50 Barb., 157. 
| Sandford vs. Supervisors of N. Y., 15 
How. Pr. (N. Y.), 172. 
Habicht vs. Pemberton, 4 Sandford, 
658. 
U. 8. Express Co. vs. Bedbury, 34 
Tll., 459. 


SCHEDULE A. 


Act No. 152 of the Laws of Michigan for 1883 complained of 
in the bill. ne 
The title and first five sections are set forth in the opinion of 
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the Supreme Court of Michigan, printed in the transcript. } 
Section six gives theState a lien. *' @ 
% Section seven provides for assessments by estimate in case of ; 
refusal to report. 
Seetion eight provides penalty for false report. > 
Sections nine, ten, and eleven provide for eollection by war- | 
rant, 


Section twelve repeals prior laws. 


Laws of New York for 1854, Chapter 245, page 5d8. 

Section 1. Whenever, in pursuance of its Articles of Associa- 
tion, the property of any joint stock association is represented by 
shares of stock, it may é lawful for said association to provide 
by their Articles of Association that the death of any stockhold- 
er, or the assignment of his stock, shall not work a dissolution of 
the association; but it shall eontinue as before, nor shall such 
company be dissolved, except by judgment of a court for fraud in 
its management, or other good cause to such court shown, or in 
pursuance of its Articles of Association. 

Section 2. Said Asscciation may also, by said Articles of As- 
sociation, provide that the shareholders may devolve upon any 
three or more of the partners the sole management of their busi- 
ness.” 


Laws of New York for 1880, Vol. 1, page 766, Chapter 
042, Section 6. 

In addition to the taxes above provided for, every corporation 
formed for railroad, canal, steamboat, ferry, express, navigation 
or transportation purposes, and every elevated railway company, 
and every other corporation, joint stock company or association, 

Ov now or hereafter incorporated by or under any law of this State, 
or now or hereafter incorporated by any other State or country, 
and doing business in this State and owning, operating or leasing 
to or from another corporation, joint stock company or associa- 
tion any railroad, canal, steamboat, ferry, express, navigation, } 
pipe line or transportation route or line or elevated railway or oth- 
er device for the transportation of freight or passengers, or ir any 
way engaged in the business of transporting freights or passen- 
gers, and every telegraph company or telephone company incor- 
“a ona under the laws of this State or any other State and doing 
yusiness in this State, and every express company, palace-car or 
sleeping-car company, ineorporated or unincorporated, doing busi- 
ness in this State, shali pay to the State treasurer, for the use of 
the State, a tax of five-tenths of one per centum upon the gross 
earnings, in this State, of said corporation or company, for tolls, 
transportation, telegraph or express business, transacted in this 
State. 

And in arriving at the gross receipts of any express, palace- 
ear or sleeping-ecar company or freight line, there shall be first de- 
ducted the expenses paid to any common earrier for transporta- 
tion upon such business within this State. 

Nothing in this section contained shall be held to apply to any 
street surface railroad company. 


Laws of New York for 1881, Chapter 361, Section 6, page 484, 
show the foregoing section re-enacted, except that all after the 
words * pay to the State treasurer for the use of the State,” is 
stricken out and in place thereof come words as follows : 

“As a tax upon its corporate franchise or business in this 
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State, a tax at the rate of five-tenths of one per centum upon the 
gross earnings in this State, of said transportation company or 
association, for tolls, transportation, telegraph, telephone or ex- 
press business transacted in this State.” 


Iowa. 
McClain’s Annotated Statutes, Vol. 1, page 195, Sec-.- . 
tion 811. 

“All property, real and personal, including their /ranchises 
owned by telegraph and express companies shall be listed and as- 
sessed for taxation and shall be subject to the same levies as the 
property of individuals.” — 


) Illinois. 
Constitution of 1870, Article 9, Section 1. 

“The General Assembly shall have power to tax ** * 
telegraph and express interests or business * * * 
- persons or corporations owning or using franchises and privi- 
eges.” 


See 92 U.S., pp. 577-602-610. 
- Revised Statutes of 1874 (Illinois) page 290, Sec. 26. 
“Foreign corporations and the officers and agents thereof, 
doing business in this State shall be subjected to all the liabililies, | 
restrictions and duties that are or may be imposed upon corpora- 
tions of like character under the general laws of this State, and 
snall have no other or greater powers.” 


Ohio. 
Revised Statutes, 12880, Sections 2777 to 2780. Con- 
strued not to violate U.S. Constitution. 
Western Telegraph Co. vs. Meyer, 28 Ohio State, 521. 
Words of Section 2778. 

“That each agent of any express company or telegraph com- 
pany having its principal office in any other State or country and 
doing business in this State shall annually, in the month of May, 
deliver to the auditor of the proper county in which such agent 
has his place of business, a statement, verified by the oath of such 
agent, showing the entire receipts of such agent. 


Kentucky. | 
Revised Statutes of Kentucky, Rh. H. Stanton, 1860, 
Vol. 2, page 686. 
“An act to regulate agencies of foreign express companies.” 
This act requires an annual license. 


New Jersey. 
Revision of New Jersey, 1709-—1877, p. 196, Section 103. 

“ Foreign corporations doing business in this State shall be 
subject to all the provisions of this act, so far as the same can be 
applied to foreign corporations.” 

Also p. 115%, Section 19: 

“Tor and in respect of the business regularly done by them 
within this State.” 
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the Supreme Court of Michigan, printed in the transcript. 

Section six gives theState a lien. 

Section seven provides for assessments by estimate in case of 
refusal to report. 

Section eight provides penalty for false report. 

Sections nine, ten, and eleven provide for eolleetion by war- 
rant, 

Section twelve repeals prior laws. 


Laws of New York for 1854, Chapter 245, page da8. 

Section 1. Whenever, in pursuance of its Articles of Associa- 
tion, the property of any joint stock association is represented by 
shares of stock, it may be lawful for said association to provide 
by their Articles of Association that the death of any stockhold- 
er, or the assignment of his stoek, shall not work a dissolution of 
the association; but it shall eontinue as before, nor shall such 
company be dissolved, except by judgment of a court for fraud in 
its management, or other good cause to such court shown, or in 
pursuance of its Articles of Association. 

Section 2. Said Association may also, by said Articles of As- 
sociation, provide that the shareholders may devolve upon any 
three or more of the partners the sole management of their busi- 
ness.” 


Laws of New York for 1880, Vol. I, page 766, Chapter 
542, Section 6. 

In addition to the taxes above provided for, every corporation 
formed for railroad, canal, steamboat, ferry, express, navigation 
or transportation purposes, and every elevated railway company, 
and every other corporation, joint stock company or association, 
now or hereafter incorporated by or under any law of this State, 
or now or hereafter incorporated by any other State or country, 
and doing business in this State and owning, operating or leasing 
to or from another corporation, joint stock company or associa- 
tion any railroad, canal, steamboat, ferry, express, navigation, 
pipe line or transportation route or line or elevated railway or oth- 
er device for the transportation of freight or passengers, or ir any 
way engaged in the business of transporting freights or passen- 
gers, and every telegraph company or telephone company incor- 
porated under the laws of this State or any other State and doing 
business in this State, and every express company, palace-car or 
sleeping-car company, ineorporated or unincorporated, doing busi- 
ness in this State, shali pay to the State treasurer, for the use of 
the State, a tax of five-tenths of one per centum upon the gross 
earnings, in this State, of said corporation or company, for tolls, 
transportation, telegraph or express business, transacted in this 
State. 


ear or sleeping-ear company or freight line, there shall be first de- 
ducted the expenses paid to any common earrier for transporta- 
tion upon such business within this State. 

Nothing in this section contained shall be held to apply to any 
street surface railroad company. 


show the foregoing section re-enacted, except that all after the 
words * pay to the State treasurer for the use of the State,” is 
stricken out and in place thereof come words as follows: 

“As a tax upon its corporate franchise or business in this 


And in arriving at the gross receipts of any express, palace- 


Laws of New York for 1881, Chapter 361, Section 6, page 484, 
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State, a tax at the rate of five-tenths of one per centum upon the 
gross earnings in this State, of said transportation company or 
association, for tolls, transportation, telegraph, telephone or ex- 
press business transacted in this State.” 


; Iowa. 
McClain’s Annotated Statutes, Vol. 1, page 195, Sec- . . 
tion 811. | 
“All property, real and personal, including their /ranchises 
owned by telegraph and eapress companies shall be listed and as- 
sessed for taxation and shall be subject to the same levies as the 
property of individuals.” 


. Illinois. 
Constitution of 1870, Article 9, Section 1. 

“The General Assembly shall have power to tax * * 
telegraph and express interests or business * * * 
-_ persons or corporations owning or using franchises and privi- 
eges. 


See 92 U.S., pp. 577-602-610. 
- Revised Statutes of 1874 (Illinois) page 290, Sec. 26. 
“Foreign corporations and the officers and agents thereof, 
doing business in this State shall be subjected to all the liabililies, 
restrictions and duties that are or may be imposed upon corpora- 
tions of like character under the general laws of this State, and 
snall have no other or greater powers.” 


Ohio. 
Revised Statutes, 1880, Sections 2777 to 2780. Con- 
strued not to violate U.S. Constitution. 
Western Telegraph Co. vs. Meyer, 28 Ohio State, 521. 
Words of Section 2778. 

“That each agent of any express company or telegraph com- 
pany having its principal office in any other State or country and 
doing business in this State shall annually, in the month of May, 
deliver to the auditor of the proper county in which such agent 
has his place of business, a statement, verified by the oath of such 
agent, showing the entire receipts of such agent. 


Kentucky. 
Revised Statutes of Kentucky, R. H. Stanton, 1860, 
Vol. 2, page 686. 
“An act to regulate agencies of foreign express companies.” 
This act requires an annual license. 


New Jersey. 
Revision of New Jersey, 1709-—1877, p. 196, Section 103, 

“ Foreign corporations doing business in this State shall be 
subject to all the provisions of this act, so far as the same can be 
applied to foreign corporations.” 

Also p. 1157, Section 19: 

“For and in respect of the business regularly done by them 
within this State.” 
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Massachusetts. i 
Public Statutes of Massachusetts, 1882, page 141 Sec- wii 
tion 47, and page 144, Section 60. — OZ2et on ll calle 


fo2tl (ib law Coreserw (SP Mane TGR s 
Alabama ‘ 
Code of Alabama, 1876, page 266, Section 386. 
“The agents and managers of telegraph, sleeping or palace 
car companies to report income to proper collectors.” 
| ebinccilors and of er 
MOSES TAGGART | Counsel for E 
Attorney aaa of Michigan, | William C. Stevens, 
Auditor-General 
EDW ARD BACON, | of Michigan, 
J} Defendant in Error. 
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J. PENN, ASSIGNEE, &C., VS. P. C. CALHOUN, TRUSTER, &¢. 1 


1 Placita. 


Pleas in the circuit court of the United States of America within 
and for the southern district of [linois, held at the city of Spring- 
field, in said district, before the Hon. Samuel HH. Treat, district Judge 
of said district, and, in the absenee of the Hon. Thomas Drum- 
mond, judge of the seventh Judicial circuit of the United States pro 
tempore, sole judge of said circuit court, on Iriday, the 10th day of 
August, at the June term of said court, in the year of our Lord one 
thousand eight hundred and eighty-three, and of the Independence 
of the United States the one hundred and eighth year. 

J. A. JONES, Clerk. 


Puito C. Carmoun, Survivor, Trustee, ) 
; 7 \ In 
THe Sr. Lovris and SouTHEASTERN RAILWAY Con- 
pANY (Consolidated) e¢ al. | 


Chancery. 


and Consolidated. 
2 FREDRIK WILLEM OEWEL et al. ) 

“ | 

v8. ) | 


' : -In Chaneery. 
Tue Str. Lours aND SourmEasterN Rarnway Cox- | ene. 


PANY (Consolidated) et al. 


In the Matter of the Intervening Petition of Joserm PENN, Assignee 
of the People’s Bank of Belleville, Illinois. 


SouTHERN District OF ILLINOIS, ss: 


Philo C. Calhoun and George Opdyke, trustees, having brought 
their bill in said court against the St. Louis and Southeastern Rail- 
wav Company (Consolidated), and afterwards Fredrik Willem Oewel 
et al. having brought their bill in said court against the St. Louis 
and Southeastern Railway Company (Consolidated) et al., said two 
causes were afterwards, by a decree of said court, consolidated. 


SOUTHERN District OF ILLINOIS, ss: 


Be it remembered that heretofore, to wit, on the 21st day of Octo- 

ber, in the vear of our Lord one thousand eight hundred and 

3 seventy-four, came Philo C. Calhoun and George Opdyke, 

trustees, the complainants in the suit first above mentioned, 

and filed their bill herein against the said St. Louis and Southeastern 

Railroad Company (Consolidated), and thereupon on the same day 

(being Wednesday) the following proceeding were had in said court 
at Chambers and entered of record in said cause, to wit: 


Decree Appointing J. F. Alexander Receiver. 


Puito C. CALHOUN and GEORGE OPDYKE 
| vs. 
Str. LouIs AND SOUTHEASTERN RAILWAY 


- In Chancery. 
Company (Consolidated). | 


This day come the parties herein, and the defendants having 
admitted the default complained of in .the bill, and after hearing 
1—172 
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2 JOSEPH PENN, ASSIGNEE, &¢., VS. 


the motion of the complainants for the appointment of a receiver, 
according to the prayer of the bill, upon the pleadings, exhibit, and 
affidavits on file, it is ordered and decreed, and this court doth, on 
this twenty-first day of October, 1874, order and adjudge, that Jediah 
IF. Alexander, of Greenville, [llinois, be, and he is hereby, 
t appointed receiver in this cause, with power to enter and take 
possession of the railroad of said St. Louis and Southeastern 
Railway Company (Consolidated) in the States of Hlinois and Indiana, 
and all its branches in the said States of Hlinois and Indiana, together 
with all supplies and materials provided by said company to be used 
In theconsiruction, reconstruction, and repair of said road, orto be used 
in Operating the same, with all side tracks, switehes, station-houses, 
warehouses, water stations, turn-tables, rights of way and grounds 
In use or hecessary or convenient to be used in operating sala road 
belonging to said company; also all locomotives, engines, cars, and 
rolling-stock of every kind and deseription owned by and belong- 
Ing to said company and used in operating the roads ef the said 
company in the States of Illinois and Indiana; and all tools and 
implements used in operating said roads or provided therefor; and 
all machine-shops and all work-shops, and the machinery, tools, and 
implements therein; and stock of wood, iron, or other materials on 
hand belonging to said couipany to be used in the construction of 
shops or shop machinery; and all money, credits, and choses in 
action belonging to said company; and all other property, 
5 real or personal, of whatsoever name, nature, or deseription, 
and wheresoever situate, belonging to said company, and 
provided by it to be used in the prosecution of its business, whether 
the same be in actual use or not, and the same to hold, use, and 
dispose of under the order and direction of this court, to be made 
from time to time herein and therewith, until otherwise ordered ; 
the said receiver shall operate said company’s road and branches 
and transters upon the rivers Ohio and Mississippi situate in the 
States of [Illinois and Indiana, throughout the whole extent thereof, 
according to the usual course of business thereof, as part of the con- 
tinuous line trom St. Louts to Nashville, Tennessee, as now operated 
by the St. Louls and Southeastern Railway ( ompany (Consolidated), 
and to the best advantage for the interest, of parties concerned, and 
sicteemmalite to maintain said road, its rolling-stock and. fixtures and 
appurtenances, In thoroughly good, eficient,and safe condition for use, 
aud to provide for that purpose by purchase for cash orcredit, or partly 
for cash and partly on credit, cars, materials, and supplies whenever 
necessary, and the corporate officers of said company, their agents, 
servants, and employees holding the custody and charge of said 
property and effects of said company, or any part thereof, 
6 to be taken possession of by said receiver as aforesaid, are 
hereby ordered and required forthwith, upon the request of 
said receiver, to surrender the same, and all books, papers, accounts, 
vouchers, and agreements, and evidenees of debt due to or by said 
company, so far as within the jurisdiction of this court, to the said 
receiver, his agents or employees, and all of the same, without any 
such actual delivery, shall immediately upen his giving a bond and 
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taking the oath herein required, be held and taken to be vested in 
his actual possession, and subject to his order for all purposes need- 
ful in the prosecution of the business of the said company; and 
the said receiver is hereby authorized and empowered to retain, em- 
ploy, and pay all such agents, servants, laborers, clerks, and assist- 
ants as In his discretion may be necessary under bim to carry this 
order into effect with economy and prudence, and to make, enter 
into, and perform all contracts for the obtaining of necessary sup- 
plies and materials, and for the prosecution of said business, and 
for the purposes above named, and for the purpoze of paying all 

rentals upon leased property and equipments and terminal 
7 expenses, said receiver is hereby fully authorized and em- 

powered to appropriate and apply the property, money, and 
effects aforesaid, vested in him as aforesaid, with the current earn- 
ines of said road and business, so far as the same may be neccessary ; 
and said receiver is hereby ordered and required to keep or cause 
to be kept, in a regular and systematic order, strict and regular 
accounts of the business of said trusts In his hands, and of the daily 
receipts and disbursements of money, distinguishing mn such ac- 
counts the receipts and disbursements of the road of the said com- 
pany earned and expended in the States of Ilimois and Indiana, 
and stating the mode of division of the earnings arising from 
through business which passes over any portion of the company’s 
roads 1n other States and showing the items in detail, and he is re- 
quired to file in the oflice of the clerk of this court, once in each 
month and within twenty days after the expiration of each month, 
an abstract account of lis receipts and disbursements, and shall, as 
often as required by the special order of the court, make full reports 


of his doings and settle accounts; and the said receiver is also 


hereby ordered and required to deposit the surplus money 
S accruing in his hands over and above current expenditures 
in some national bank or banks to his credit as receiver 
herein, paying to the National Bank of the State of Missouri any 
overdrafts now due from said company. It is further ordered by 
the court that said receiver, out of net earnings which may come 
into his hands from the operation of the road, and as speedily as 
the same can be done without prejudice to the current business, 
pay its proportionate part of all certificates of Indebtedness, and all 
such balances as are now due to the operatives and persons em- 
ployed heretofore by the said company in the prosecution of its 
business in operating its road, and all sums due for supplies and 
materials used in maintaining and keeping the same in repair since 
the first day of January, 1874, a schedule of all which said indebt- 
edness shall be prepared by the said receiver as speedily as practic- 
able and filed with the clerk of the court, provided, however, that 
no payment on account of such balances or indebtedness shall be 
made until the said schedule has first been filed as provided. 
The receiver shall also pay in like manner all sums which are 
now or may hereafter become due for taxes upon any of the 
iy property coming to his hands as receiver; also all sums 
now due or to become due on ticket, freight, and mileage bal- 
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ances due other roads; also all sums which are now or may here- 
after become due, either by way of principal or interest, for liens 
upon the afores tid property existing prior to the first day of October, 
1872, and not sinee discharged, and also all interest or principal 
due or to become due upon any purchase of property, which comes to 
his hands as receiver, and which, in the judgment of the said receiver, 
it will be beneficial to the estate in his possession to pay; and if, 
after making all payments hereinbefore authorized, there shall re- 
main in the hands of the said receiver at any time any surplus 
moneys he shall report the same to this court and await the further 
order of the court as to the disposition of the same; and the said 
receiver is further directed to proceed with all practicable dispatch, 
after he shall enter upon the discharge of his duties, to take an iIn- 
ventory of all and singular the property and effects of every de- 
scription which may come to his possession or under his control in 

virtue of this order, and to file such inventory in this court. 
10 And the receiver is further empowered, in his discretion, to 

remove any of the officers or employers of said railroad com- 
pany, other than the president and directors thereof, and such other 
officers as pertain to and are necessary to maintain the corporate 
organization, but, notwithstanding this reservation, the entire man- 
agement of said road and the power to appoint and remove all 
managers, superintendents, engineers, and other agents and em- 
ployers in any way concerned in operating the said road shall be- 
long to the receiver. The receiver acting in pursuance of this or 
any order or decree of this court herein in good faith shall not be 
individually liable for any breach of any contract entered into by 
him as such receiver, or for the fulfillment of any obligation entered 
into by him as such receiver, or for any injury to the person or 
property of the parties, or of third persons, or for the faults or 
negligence of his subordinates, but the property, moneys, and effects 
that shall at any time be in his hands as such receiver shall be 
bound for all such breaches or wrong, and may from time to time, as 
may be necessary, be apphed in such manner as this court shall 
direct. 
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It is further ordered that said receiver, before entering 

11 on his duties aforesaid, shall enter into a bond with two 

sureties to the acceptance of the clerk of this court, in the 

penal sum of fifty thousand dollars ($50,000.00), conditional for the 

faithful performance of all duties enjoined upon him by this order. 

And it is further ordered that Jediah IF. Alexander shall take an 

oath before the clerk of this court faithfully to perform his duties as 

receiver in this cause, and he shall be paid as compensation for 

his services as such receiver five thousand ($5,000.00) dollars per 
annum, payable monthly, on his own receipts filed. 


= 


aT, 


Soe 


sted " 
BSR 
ap ee 


oe pe ee 
ia a = S 
whe a be 


And afterwards, to wit, on Saturday, the 2d day of Septem- 
ber, in the vear of our Lord one thousand eight hundred and 
seventy-six, the following further proceedings were had in said 
court’at Chambers and entered of record in said first above men- 
tioned cause, to wit: 


Se CT TT meee 
Sasi se ee ERTS ERE: IRR OR re. wee eg Se PORT Ph Sy Ie POURS ieee 


~ 


on 


PHILO C. CALHOUN, TRUSTEE, &C. 


Order Appointing Jas. I. Wilson Receiver. 

Puito C. CALHOUN and GEORGE OPDYKE  ) 

on 
ace >In Chancery. 
St. Louis AND SOUTHEASTERN RaAtLway : ) 

Company (Consolidated). 
12 And now, on this 2d day of September, 1876, it 1s ordered 
and decreed by the court that James H. Wilson be, and he 
is hereby, appointed receiver in this cause in the place of J. I’. Alex- 
ander, deceased ; and that before entering upon the duties of the 
position he give bond in the sum of fifty thousand dollars 
($50,000.00) for the faithful performance of the duties of receiver, 
with security to be approved by the clerk of this court. 

And afterwards, to wit, on the 3d day of July, in the year A. D. 
1879, came the said Fredrik Willem Oeweil e¢ a/., by their solicitors, 
and filed in said court their bill against the St. Louis and South- 
eastern Railway Company (Consolidated) e¢ al. 

And afterwards, to wit, on Monday, the 30th day of August, at the 
June term of said court, in the year A. D. 1880, the following pro- 
ceedings were had in said court in said causes as consolidated and 
entered of record, to wit: 

13 Decree of Foreclosure, &e. 


FREDRIK WILLEM OEWEL, ABRAM Cart WERTHETM, ) 

BERNARD LEO Gompertz and CakL WERTHEIM, 
Us. 

St. Louis AND SourTHEASTERN RatLbway Company 
(Consolidated), The St. Louis and Southeastern Rail- 
way Company of Illinois, The St. Louis and South- 
astern Railway Company of Illinois and Indiana, 
The Evansville & Southern [Hlinois Railroad Com- 
pany of Illinois, the Evansville, Carmi & Paducah 
Railroad Company, Philo C. Calhoun, Survivor, 
Trustee; James H. Wilson, as Receiver, &e.; Nich- 
olas Fromong, The Belleville Savings Bank, James 
Martin, The People’s Bank of Belleville, Elizabeth 
Bughart, William Lane, H. P. TH. Morgan, David 
Adams, J. H. Ferguson, W. R. McCauley, Daniel | In Equity. 
Hay, W.8. Hay, Jacob Peters, Isham Wheeler, W. 
C. Shaw, 8S. R. Card, James Hogan, A. B. Barrett, 
George Casner, Clayton Isham, Merris Wright, 
George S. Parrer, G. L. MeGinnis, Frederic Martin, 

., Jonathan Breeze, Ferdinand Schhiefer, Barnett Jess, 

Louis Heiting, Administrator of Frederick ITeiting 

(deceased); Michael Golden, Dennis Clancy, Augus- 

tus Schumert, Henry -Butz, John Ennis, Thomas 

Sheehan, Gottlieb Haege, Wilham Burke, Henry 

Veeke, John Mansfield, Peter Lux, Cornelius Reily, 

Henry Xcihnert, Francis H. Cable, William Schultz, 

Fritz Kemmerer, Peter Theobald, Charles Muller, 

Salem Goodner, John IJfoxter, Alfred Covington, 

Jacob Wirtner, John Daily, and Mathias Wechsler. | 
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14 Putio C. CALHOUN, Survivor, Trustee, 7 

vs. 

Tue Sr. Louis AnD SourHEASTERN RaAtLway Com- 
pany (Consolidated), The St. Louis and Southeastern 
Railway Company of Illinois, The Evansville and 
Southern illinois Railroad Company of Illinois, 
The Evansville, Carmi and Paducah Railroad Com- 
pany, et al. J 


-In Equity. 


And now, to wit, on the thirtieth day of August, 1880, in the 
June term, these causes came on to be finally heard upon the sev- 
eral pleadings, proofs and exhibits therein, and also came on to be 
heard the motion of the several complainants therein to consolidate 
the said causes, and the same were argued by counsel, Messrs. Judd 
& Whitehouse and Bluford Wilson appearing for the several com- 
plainants, and Messrs. Scholes & Mather appearing for the defend- 
ant, Phe St. Louis and Southeastern Railway Company (Consoli- 
dated), and for The St. Louis & Southeastern Railway Company of 
Hlinois, The St. Louis & Southeastern Railway Company of Illinois 
and Indiana, The Evansville & Southern [linois Railroad Company 
of Illinois, and The Evansville, Carmi & Padueah Railroad Com- 
pany, and S. P. Wheeler, Esq., appearing for Joseph Wilhelm 
Drexel and Charles Edward Tracey, intervening petitioners. 

And thereupon, upon consideration thereof, it is ordered that the 
said motion be, and the same 1s, sustained, and that the said several 

causes be, and they are hereby, consolidated. 
15 And it appearing that the bill had heretofore been ordered 
to be taken pro confesso in the said foregoing first entitled 
cause against the following-named defendants in the above first 
entitled cause, The St. Louis and Southeastern Railway Company 
(Consolidated), The St. Louis and Southeastern Railway Company 
of Illinois, The St. Louis & Southeastern Railway Company of 
Illinois & Indiana, The Evansville & Southern Illinois Railroad 
Company of Illinois, The Evansville, Carmi & Padueah Railroad 
Company, Philo O. Calhoun, surviving trustee, &c.; James H. Wil- 
son, as receiver, &c.; Nicholas Fromong, The Belleville Savings 
Bank, The People’s Bank of Belleville; Elizabeth Bughart, H. P. 
H. Morgan, J. H. Ferguson, W. R. McCauley, Daniel Hay, W. S. 
Hay, Jacob Peters, Isham Wheeler, W. C. Shaw, 8. R. Card, James 
Hogan, A. B. Barrett, George Casner, Clayton Isham, Morris Wricht, 
George S. Parrer, G. L. MeGinnis, Frederic Martin, Jonathan Breeze, 
Ferdinand Schhefer, Barnett Jess, Louis Heiting, administrator of 
Irederick Heiting, deceased; Michael Golden, Dennis Clancey, 
Augustus Schumert, Henry Butz, John Ennis, Thomas Sheehan, 
Gottlicb Haege, Wilham Burke, Henry Veeke, John Mansfield, 
Peter Lux, Cornelius Reiley, Henry Zichnert, Francis H. Cable, 
William Schultz, Fritz Kemmerer, Peter Theobald, Charles Miller, 
Salem Goodner, John Hoxter, Alfred Covington, Jacob Wirtner, 
John Daily, Mathias Wechsler. 

And the court, having examined the depositions taken and filed 

herein, and having considered the same and the exhibits therein 
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referred to, and having also heard and considered the other proofs 
taken in the said causes in open court, and having also heard the 
arguments of counsel of the respective parties in respect to the 
merits, and being now fully advised and satisfied in the premises, it 
is now ordered, adjudged, and decreed as follows, namely : 

The court doth find and determine from such depositions, ex- 
hibits, and proofs as follows: 

I. That the St. Louis and Southeastern Railway Company of the 
State of Illinois was duly incorporated under and by virtue of an 
act of the Legislature of the State of Illinois, entitled “An act to 
Incorporate the St. Louis and Southeastern Railway Company,” 
passed March 10, 1869; and that the said corporation, by due 
authority of law, prior to the Ist day of October, 1869, constructed, 
in whole or in part, under its corporate bowers, a railway in the 
State of Illinois extending from East St. Louis, upon the Mississippi 
river and in the State of Illinois by the way of Mount Vernon, 
McLeansboro’, and Equality, [hnois, to Shawneetown, upon the 
Ohio river, in the State of Illinois, a distance of about one hundred 
and sixty miles. . 

II. That on or about the Ist day of October, 1869, the said § 
Louis and Southeastern Railway Company, as coer duly rear Se 
ized by law, executed, under its corporate seal, its twenty-two hun- 

‘dred and fifty (2,250) bonds, in the sum of one thousand 
16 dollars each, payable in gold coin of the United States on the 

Olst day of October 1894, at the office or agency of the com- 
pany in the city of New York, with interest at the rate of seven per 
cent. per annum, payable in like gold coin, on the first days of No- 
vember and May in each year, on ‘the presentation and surrender of 
the coupons annexed to said bonds as they severally became due. 

That the said bonds provided that in case of default for the period 
of four months in the payment of the interest on any of the said 
bonds the whole principal sum should become due and payable. 

And that to secure the payment of the said bonds and the interest 
thereupon the said St. Louis and Southeastern Railway Company, 
on the Ist day of October, 1869, duly made, sealed with its common 
seal, and executed and delivered to Philo C. Calhoun and George 
Opdyke, of the city of New York, as trustees, a mortgage or decd of 
trust in and by which the said railway company conveyed unto the 
sald trustees the aforesaid railway from [ast St. Louis to Shawnee- 
town, situate, lving, and being in the State of Ilinois, the length 
thereof being about one hundred and sixty miles, and nie all the 
land and other property then owned or which should thereaiter be 
acquired by the said railway company in connection with the said 
raikway, and also all the property, real or personal franchises, 
rights, and things, of whatever name or nature, connected with ase 
In any way appertaining to the said railway then owned or there- 
after acquired. 

That the said mortgage or deed of trust was prior _ the 28th day 
of November, 1869, duly recorded in the counties of St. Clair, Clin- 
ton, W ashington, Jefferson, Hamilton, Saline, and Gallatin, in the 
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State of Hlinois, in which counties the said railway property was 
situated, 

That the said mortgage or deed of trust was a vi lid conveyance 
for the purposes therein “mentioned, and is a first lien upon the afore- 
said railway from East St. Louis to Shawneetown aforesaid, em- 
bracing one hundred and sixty miles of railway, more or less, and 
its appurtenances, including all the lands and the erections thereon, 
and all the equipments of the said failway company used upon or 
appertaining to the said railway, whether owned at the time of the 
making of the said mortgage or acquired at any time afterwards. 

III. That the Evansville and Southern Hlinois Railroad Com- 
pany of I!linois was duly incorporated under and by virtue of an 
act of the Legislature of the State of Illinois, entitled “An act to in- 
corporate the Evansville and Southern Hlinois Railroad Company,” 
passed the 26th of March, 1869, with power to construct, maintain, 
and operate a railway in the State of Illinois from McLeansboro’ ,1n 
the county of Hamilton, in the State of Illinois, by the way of En- 
field and Carmi, Ilinois, to the dividing line between Indiana and 
Iinois, a distance of about thirty-five miles,and that the said railroad 
company, by virtue of a joint resolution passed by the Congress of 
the United States of America, approved July 14, 1870, became pos- 
sessed of the right to construct a bridge for railroad purposes across 
the Wabash river, a distance of about one-quarter of a mile. 

IV. That by due authority of law the aforesaid St. Louis and 
Southeastern Railway Company and the aforesaid Evansville and 
Southern Hlinois Railroad Company were upon February 21, 187], 
consolidated into one body corporate, called and named The St. 
Louis and Southeastern Railroad C ompany of I]linois, the said body 
corporate succeeding to all the rights, privileges, franchises, and 
property of the said two constituent companies as fully as such cor- 
porations had possessed and enjoyed the same. 

V. That the Evansville, Carmi and Paducah Railroad Company 
prior to the month of February, 1871, was a corporation duly or- 
evanized under and in pursuance of the statutes of the State Indiana, 
and especially an act of the Legislature of said State entitled “An 
an act to provide for the incorporation of railroad companies,” ap- 
proved May 11, 1852, and the acts amendatory thereof and supple- 
mental thereto, with power to construct, mé ‘intain, and operate a 
railway from Evansville, Indiana, to the line of the State of Illinois 
on the Wabash river to a junction with the railway of the Evans- 
ville and Southern I]linois Railroad Company, a distance of about 
thirty-two miles. 

Vi. That the aforesaid St. Louis and Southeastern Railroad Com- 
pany of Ilinois and the aforesaid Evansville, Carmi and Paducah 

Railroad Company of Indiana, by due authority of law, did, 
17 on the 28th day of February, 187], consolidate their said 
corporations into one body corporate, called and named the 

. Louis and Southeastern Railway Company of Illinois and In- 
i ana, the said last-named body corporate thereby becoming pos- 
sessed of all the rights, privileges, franchises, and other property of 
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the said two companies as fully as such corporations had possessed 
and enjoyed the same. 

That prior to the Ist day of March, 1871, there had been con- 
structed, in whole or in part, by the aforesaid St. Louis and South- 
eastern Railroad Company, by the aforesaid Evansville and Southern 
Illinois Railroad Company, and by the aforesaid St. Louis and South- 
eastern Railway Company of Illinots and Indiana, a railway extend- 
ing from a point of connection with the before-described railway of 
the St. Louis and Southeastern Railway Company of Illinois, at or 
near MeLeansboro’, in the county of Hamilton, in the State of Ili- 
nols, via Enfield and Carmi to the Wabash river, and also a railroad 
bridge over the Wabash river, and also a continuation of the said 

railway from the easterly line of the State of Hlinois to E ransville, 
in the State of Indiana, a distance in all of about sixty-seven miles. 

Ana that on the Ist day of March, 1871, the said railway from 
McLeansboro, to Evansville, as well as the aforesaid railroad from 

fast St. Louis to Shawneetown, was owned and possessed by the 
aforesaid St. Louis and Southeastern Railway Company of Illinois 
and Indiana. 

VII. That about the 1st day of March, 1871, the said St. Louis 
and Southeastern Railway Company of Illinois and Indiana, as 
thereto duly authorized by law, executed under its corporate seal 
its one thousand (1,000) bonds in the sum of one thousand dollars 
($1,000) each, known as its Evansville division first-mortgage bonds, 
payable in gold coin of the United States on the 31st day of October, 
1894, at its office or agency in the city of New York, with interest 
at the rate of seven per cent. per annum, payable in like gold coin 
on the first days of November and May in each year, on the pre- 
sentation and surrender of the coupons annexed to said bonds as 
they severally became due. 

That the said bonds provided that in case of default for a period 
of four months in the payment of interest on any of the said bonds 
the whole principal sum should become due and payable. 

And that, to secure the payment of the said bonds and the interest 
thereupon, the said St. Louis and Southeastern ae Company of 
Ilinois and Indiana, on the first day of March, 1871, duly made, 
sealed with its common seal and executed and delivered to Philo ©. 
Calhoun and George Opdyke, of the city of New York, as trustees, 
a mortgage or deed of trust, in and by which the said railway com- 
pany conveyed unto the s aid trustees the aforesaid railw: ay from Me- 
Leansboro’, Illinois, to Evansville, Indiana, the length thereof being 
about sixty-seven miles, of which about thirty-five miles were situ- 
ate, lying and being in the State of Illinois, and about thirty-two 
miles in the State of Indiana; andalso all the land and other prop- 
erty then owned or which should thereafter be acquired by the said 

railway oe in connection with the said railway; and also all 
the property, real or personal, franchises, rights, and things of what- 
ever name or nature connected with or in any way appert uning to 
the said railway then owned or thereafter acquired. 

That the said mortgage or deed of trust was, prior to the ninth 
day of April, 1871, duly recorded in the counties of White and Ham- 
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ilton, in the State of Illinois, and in the counties of Vanderburg 
and Posey, in the State of Indiana, in which counties the said rail- 
Way property Was situated, 

That the said mortgage or deed of trust was a valid conveyance 
for the purposes therein mentioned, acd is a first Hen upon the afore- 
said railway from MeLeansboro’, Illinois, to Evansville, Indiana, 
embracing sixty-seven miles of railway and its appurtenances, In- 
cluding all the land and the erections thereon, and all the equip- 
ment of the said corporation used or appertaining to the said rail- 
way, Whether owned at the time of the making of the said mortgage 
or acquired at any time afterwards. 

Vill. That thereafter the said St. Louis and Southeastern Rail- 
way Company of Illinois and Indiana, by due authority of law, un- 

dertook the construction of a branch of its railway from Belle- 
18 ville, in St. Clair county, Illinois, to O'Fallon, in the same 

county, and also the construction of certain other branches 
Within the said county of St. Clair. And that on or betore the Ist 
day of August, 1572, the said railway company was possessed of 
about seven miles of such branch railways in said county of St. 
Clair, with power to mortgage the same. 

IX. That on or about the first day of August, 1872, the said St. 
Louis and Southeastern Railway Company of Illinois and Indiana, 
as thereto duly authorized by law, executed under its corporate seal 
its one hundred and five (105) bonds in the sum of one thousand dol- 
lars (31,000) each, known as its branch series first-mortgage bonds, 
pavable ou the 31st day of October, 1894, at its office or agency In 
the city of New York, with interest at the rate of seven per cent. per 
annum, payable in gold coin of the United States on the first days 
of November and May in cach year, on the presentation and sur- 
render of the coupons annexed to said bonds as they severally be- 
come cue. 

That the said bonds provided that in ease of default for a period 
of four months in the payment of interest on any of the said bonds 
the whole principal sum should become due and payable. 

And to secure the payment of the said bonds and the interest 
thereupon the said St. Louis and Southeastern Railway Company, 
on the first day of August, 1872, duly made and sealed with its com- 
mon seal, executed and delivered to Philo C. Calhoun and George 
Opdyke, of the city of New York, as trustees, a mortgage or deed of 
trust, in and by which the said railway company conveyed unto the 
suid trustees the aforesaid branch railway from Belleville to O’Fal- 
lan, in said county of St. Clatr,and the other branch railways of the 
suid company in the said county of St. Clair, being in all about 
seven miles in length, and also all the lands and other property 
which should thereafter be acquired by the said railway company in 
connection with the said branch railway from Belleville to O'Fallon 
aforesaid, and the other branch railways in St. Clair county afore- 
said belonging to sald railway company, embracing a total length of 
seven miles of railway; and also all the property, real or personal, 
franchises, rights, and things, of whatever name or nature, connected 
With or in any Way appertaining to the said railway. 
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That the said mortgage or deed of trust was, prior to the sixteenth 
day of October, 1872, duly recorded in the county of St. Clair, in the 
State of I]mois, in which county the said railway property is situ- 
ated, 

Chat the said mortgage or deed of trust was a valid conveyance 
for the purposes therein mentioned, and is a first lien upon the said 
branch railway from Belleville to O’Fallon, in the county of St. 
Clair, and upon the other branch railways of the said company in 
the said county of St. Clair, embracing a total length of seven miles 
of railway. 

X. That all the aforesaid first-mortgage bonds, to wit, the series of 
$2,250,000 of the first-mortgage bonds of the St. Louis & Southeast- 
ern Railway Company of Ilinois, the series of $1,000,000 of the first- 
mortgage bonds of the Evansville Division of the St. Louis and 
Southeastern Railway Company of Tlinois and Tudiana, and the 
series of 8105,000 of the first-mortgage branch scrics bonds of the 
last-named railway company were from time to time issued, sold, 
and negotiated by the railway companies, the makers thereof  re- 
spectively, and transferred to various purchasers for value, and that 
all the said bonds are now outstanding and valid and subsisting ob- 
izations and held by various individuals, firms, and bodies corpo- 
rate who became and are now the holders and bearers thereof, and 
entitled to the moneys therein mentioned and agreed to be paid. 

XI. That thereafter the aforesaid St. Louisand Southeastern Rail- 
way Company of I]linois and Indiana, by due authority of law, did 
consolidate its said corporation with certain other corporations duly 
organized and existing within the States of Kentucky and Tennessee, 
to wit, The Evansville, Henderson and Nashville Railroad Com- 
pany, of the State of Kentucky; The St. Louts and Southeastern 
Railway Company, Kentucky Division, of the State of Kentucky, 
and The Nashville, Chicago and St. Louis Railroad Company, of the 
State of Tennessee, and that the said corporations thereby became 
one body corporate, called and named the St. Louis and Southeast- 
ern Railway Company (Consolidated), the last-named body corporate 

thereby becoming possessed of all the rights, privileges, fran- 
19) chises, and property of the hereinbefore-described corpora- 
tions, as fully as such corporations lad theretofore possessed 
and enjoyed the same. 

That prior to the Ist day of October, 1872, there had been con- 
structed, in whole or in part, by the aforesaid St. Louis and South- 
eastern Railway Company (Consolidated), or by its constituent cor- 
porations, a railroad extending from East St. Lotus, in the State of 
lilinois, via MeLeansboro’, Hlinois, to Shawneetown, Illinois, upon 
the Ohio river, and also from McLeansboro’ aforesaid to Iivans- 
ville, Indiana, upon the Ohio river, and also from Henderson, Nen- 
tucky, upon the Ohio river, to Nashville, Tennessee, and that on 
the Ist day of October, 1S72, the said railway from East St. Louis 
to Shawnectown, I]ineis, and to Nashville, Pennessce, was owned 
and possessed by the aforesaid St. Louis and Southeastern Railway 
Company (Consolidated). 
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XII. That on or about the 1st day of October, 1872, the said St. 
Louis and Southeastern Railway Company (Consolidated), as thereto 
duly authorized by law, executed under its corporate seal, and duly 
issued its bonds to the aggregate amountof four million nine hundred 
and twenty-two thousand dollars ($4,922,000), of a series or class 
known as its first consolidated mortgage bonds, payable in gold coin 
of the United States on the Ist day of November, in the year 
1902, at its office or agency in the city of New York, with interest 
at the rate of seven per cent. per annum, payable in like gold coin 
on the Ist days of February and August in each year, on the pre- 
sentation and surrender of the coupons annexed to said bonds as 
they severally became due. 

That the said bonds provided that in ease of default for a period 
of four months in the payment of the interest on any of the said 
bonds the whole principal sum should become due and ‘payable. 

And to secure the payment of the sard bonds and the interest 
thereupon the St. Louis aad Southeastern Railway Company (Con- 
solidated), on the Ist day of October, 1872, duly made and _ sealed 
with its common seal, and executed and delivered to Philo C. Cal- 
houn and George Opdyke, of the city of New York, as_ trustees, a 
mortgage or deed of trust, in and by which the said railway com- 
pany conveyed unto the said trustees the aforesaid railway from 
ast St. Louis, [hnois, to Shawneetown, Illinois, and also to Nash- 
ville, Tennessee, the length thereof being, as near as may be, four 
hundred and thirty-four °° miles, of which two hundred and 
one ,°, (201.9) miles were situate in the State of Illinois, and thirty- 
one {',3, (51.73) miles in the State of Indiana, and one hundred and 
fifty (150) miles in the State of Kentucky, and fifty 493; (50.45) miles 
in the State of Tennessee, and also all the land and other property 
which should thereafter be acquired by the said railway company 
in connection with the said railway, ana also all the property, real 
or personal, franchises, rights, and things of whatever name or 
nature connected with or in any way appertaining to the said rail- 
way. 

That the said mortgage or deed of trust was, prior to the first day 
of November, 1872, duly recorded in all the counties within the 
States of Illinois and Indiana within which the said railway 
property, or any portion thereof, was situated. 

That the said mortgage or deed of trust was a valid convevance 
for the purposes therein mentioned and is a lien upon the whole of 
the aforesaid railway and its equipment at any time owned by the 
said corporation within the States of [linois and Indiana, subject, 
however, to the lien heretofore ascertained of the mortgages here- 
inbefore described, and also a lien upon the said railways in the 
States of Kentucky and Tennessee, subject to prior liens. 

NIT. That all the aforesaid consolidated bonds, amounting in 
the aggregate to the sum of four million nine hundred and twenty- 
two thousand dollars ($4,922,000), were from time to time issued, sold, 
and negotiated by the railway company, the maker thereof, and 
transferred to various purchasers for value, and that all the said 
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bonds are now outstanding and valid and subsisting obligations, 
and held by various individuals, firms, and bodies corporate 


20 who became and are now the holders and bearers thereof 
and entitled to the moneys therein mentioned and agreed to 
be paid. 


XIV. That on or about the first day of August, 1874, the said St. 
Louis and Southeastern Railway Company (€ ‘onsolid: ted)’ made and 
delivered to the said P. C. Calhoun and George Opdyke a chattel 
mortgage upon all its equipment, rolling- stock, and personal prop- 
erty in the States of Illinois and Indiana, in trust to secure the hold- 
ers of the said first and consolidated morte age bonds according to 
their respective priorities, and thereby constituted a good and valid 
lien in their favor upon the property so mortgaged. 

XV. That the said St. Louis and Southeastern Railw ay Company 
(Consolidated), or its predecessors or others in its behalf, duly paid 
the interest maturing upon all the bonds hereinbefore described, as 
the same was demanded, down to and including the interest upon 
the aforesaid first-mortgage bonds maturing on the first d: av of May, 
1875, and also duly paid all the interest matur ing upon the said con- 
solidated mortgage bonds, as the same was demanded, down to and 
including that maturing the Ist day of August, 1875, but that sun- 
dry coupons maturing on or before the last-mentioned dates were 
not presented for payment and have not been paid, the amount of 
which is as hereinafter stated. 

That the said St. Louis and Southeastern Railway Company (Con- 
solidated), on the first of November, 1873, and on the first days of 
May and November in each succeeding year, failed to pay the in- 
stallments in gold coin of the United States for cach of the said in- 
terest periods maturing at such times on the aforesaid first-mortgage 
bonds; that no part of the said installments of interest has been paid, 
except as hereinafter mentioned, although the said interest was duly 
demanded by the holders of the said bonds and coupons thereon 
when and where the said interest became due and payable accord- 
ing to the tenor and effect of the said bonds; that thereafter, in the 
suit instituted by the said trustees, Calhoun and Opdyke, to foreclose 
the aforesaid consolidated mortgage bearing date October Ist, 1572 
(being one of the causes consolidated by this decree), J. Ff. Alexan- 
der was appointed receiver of the mortgaged property, and entered 
into possession of the same and operated the said railways; that 
thereafter the said Alexander departed this life, and James H. Wil- 
son was appointed and continued to act as receiver in his ste ad ; 
that the said receivers have applied a portion of the income coming 
to their hands as such receivers to the payment of the aforesaid in- 
stallments of interest, with the effect that all interest which accrued 
upon the aforesaid mortgage bonds on the first day of November, 
1875, and the first day ot May, 1874, which has been demanded from 
the said receivers, has been paid, but certain coupons, the payment 
of which has not been demanded of the said receivers, remain un- 
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That there still remains unpaid, of the interest due upon the afore- 
said first-mortgage bonds, the following sums in gold coin, namely : 


Interest due on Ist day of November, 1870-.--~------ $35 O00 
Interest due on Ist day of November, 1S71.----. ---- 280 00 
Interest due on Ist day of November, 1872--------.-- 70 OO 
Interest due on Ist day of May, 1S75___---..--- enn 210 OO 
Interest due on Ist day of November, 1875_---~----- 1,750 OO 
Interest due on Ist day of May, 1874_-------------- 2,450 OO 
Interest due on Ist day of November, ane 117,425 00 
Interest due on Ist day of May, 1875_---------- ---- 117,425 00 
Interest due on Ist day of November, 1875_--------- 117,425 OO 
Interest due on Ist day of May, 1876._---- ---------- 117,425 00 
Interest due on Ist day of November ee 117,425 00 
Interest due on Ist day of May, 187 es 117,425 00 
Interest due on Ist day of November, 1877 .-.---.---- 117,425 00 
Interest due on Ist dav of May, 1878_ .- ..---------- 117.425 OO 
Interest due on Ist day of November, 1$75--~--- ---- 117,425 00 
Interest due on Ist day of May, 1879__-----.--. ---- 117,425 OO 
Interest due on Ist day of November, 1S79.-..0..---- 117,425 00 
Interest due on Ist day of May, 1S80_ .---- -------- © 117,425 00 

That interest is due upon the respective amounts above 
21 named from the respective dates of the maturity of such In- 


stallments of Interest at the rate of seven per centum per 
annum. 

That, however, a credit is to be made upon the amount so ascer- 
tained of the sum of eighty-five thousand dollars ($85,000), being 
amount paid by the receiver herein, on account of the coupons due 
November 1, 1874. 

XVI. That the said St. Louis and Southeastern Railway Com- 
pany (Consolidated), on the Ist day of February, 1874, and on the 
Ist day of August, 1874, and on the Ist days of February and 
August in cach suceceding year, made default in the payment of the 
installments of interest coming due, at the said respective times, 
upon the bonds secured by the said consolidated mortgage (the said 
installment of interest due February Ist, 1874, being $145,580, and 
thereafter each of said installments of interest, amounting to the sum 
of one hundred and seventy-two thousand two hundred and seventy 
dollars ($172,270) in gold coin of the United States), and that no part of 
che suid interest has been paid by the said company or by any one for 
it, although the said interest was duly demanded by the holders of the 
said bonds and coupons thereon when and where the said interest 
became due and payable according to the tenor and effect of the 
said bonds; that interest is due on such installments of interest 
from their respective dates of maturity at the rate of seven per cent. 
per abdul. 

AVIT. That the principal of the aforesaid first-mortgage bonds 
has become due and payable by reason of the said default on the 
part of the railway company to pay the interest thereon as the same 
matured and by reason of the action of the trustees in the said mort- 
gages in declaring the said principal due; that the amount due by 
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the said St.Louis and Southeastern Railway Company (Consoli- 
dated) to the holders of the said first-mortgage bonds and of the 
unpaid coupons thereon is as follows, namely : 

The amount due for and on account of the principal of the said 
first-mortgage bonds is three million three hundred and fifty-five 
thousand dollars ($3,355,000), and that the amount of interest upon 
the said bonds unpaid, whether represented by coupons or other- 
wise, and including interest upon said unpaid interest, did on the 
Ist day of August, 1580, amount to the sum of one million six hun- 
dred and twenty-seven thousand six hundred and thirty-seven 7/2; 
dollars ($1,627,657.72), making the whole amount due for principal 
and interest on the Ist of August, 1880, the sum of four million nine 
hundred and eighty-two thousand six hundred and thirty-seven {3,35 
dollars ($4,982,657.72). 

XVII. That the holders of the aforesaid consolidated mortgage 
bonds, being secured as well (under the terms of the mortgage 
securing the said bonds) upon certain railways within the States of 
Kentucky and Tennessee, did on or about the month of October, 
1874, institute suits in the States of Kentucky and Tennessce for the 
enforcement of the lien of the said mortgage upon the railways 
within the said States respectively, and did proceed in the said suits 
to decrees and sales of the said mortgaged property within said 
States with the result that they have received from the proceeds of 
the said sales the following sums, namely : 

From the proceeds of the sale of the mortgaged premises within 
the State of Kentucky the sum of fifty thousand dollars ($50,000), 
paid on or about the 29th day of July, 1879, and from the sale of 
the mortgaged property within the State of Tennessee the sum of 
four hundred and twenty-eight thousand eight hundred and nincty- 
nine ;%%y dollars ($428,899.89), the same having been paid on or 
about the 29th day of July, 1879. 

That the principal of the aforesaid consolidated mortgage bonds 
has become due and payable by reason of the said default on the 
part of the railway company to pay the interest thereon as the same 
matured and by reason of the action of the trustees in the said 
mortgages in declaring the said principal due. 

That the amount due by the said St. Louis and Southeastern 

Railway Company (Consolidated) to the holders of the said con- 
22 solidated bonds and of the unpaid coupons thereon, inde- 
pendently of the payments made as aforesaid, is as follows: 

The amount due for and on account of the principal sum of the 
said bonds is the sum of four million nine hundred and twenty-two 
thousand dollars ($4,922,000), and the amount of interest upon the 
said bonds unpaid, whether represented by coupons or otherwise, 
including interest on such unpaid interest, on the Ist day of August 
amounted to the sum of three million forty-eight thousand seven 
hundred and ninety-six 37) dollars ($35,048,796.82), and that, after 
crediting the payments above made, the whole amount duc: to the 
holders of the said consolidated mortgage bonds and coupons, with 
interest to the Ist day of August, 1880, is the sum of seven million 
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four hundred and sixty-one thousand eight hundred and _ sixty- 
six ,",3, dollars ($7,461 ,866.93). 

XIX. That the complainants in these consolidated suits are en- 
titled to have all of the above-named sums paid into court for the 
benefit of the legal holders of said bonds and coupons. 

XX. That the said George Opdyke departed this life on June 12th, 
1880, and that all the rights, powers, and duties of the said trustees 
conferred or imposed by the said several mortgages survived to and 
became and are vested in said Philo C. Calhoun, as sole surviving 
trustee, and that he holds the said mortgage liens as trustee for the 
joint and equal benefit and security of the legal holders of the bonds 
described in and delivered under and in accordance with the several 
aforesaid mortgages, according to the priorities hereinbefore estab- 
lished. 

XXI. It is further found by the court that all the allegations and 
averments of the bills of complaint filed in the said causes hereby 
consolidated are true and that the equities are with the complain- 
ants in such causes. 

It is further found by the court that for the purpose of carrying 
on the railway business, and of performing its public duties as car- 
rier of persons and property, and as a transporter of the United 
States mails, the said St. Louis and Southeastern Railway Company 
(Consolidated) and its constituent corporations have, since the com- 
pletion of the lines of railway within the States of Illinois and 
Indiana, become the owners, and the said St. Louis and Southeastern 
Railway Company (Consolidated) is now the owner of a large quan- 
tity of rolling-stock, implements, machineries, tools, furniture, and¢ 
other personal property, equipment used in connection with the 
operation of the said railway, which equipment and_ personality 
have been purchased indiscriminately out of the net earnings and 
sales of bonds, and have been used during a period of ne: arly ten 
years, and have been commingled and renewed from time to time, 
as appurtenant to the whole Tine of railway, without any specific 
appropriation of any particular equipment or personality to any 
specific division or portion of the said railway. 

And it is further found by the court that the several divisions of 
the said railway described in the mortgages aforesaid, and extend- 
ing from the westerly boundary of the State of Illinois easterly to 
two points upon the Ohio river, one at Shawneetown, within the 
State of Illinois, and one at Evansville, within the State of Indiana, 
constitute an Important line of railway for through freight and pas- 
senger traffic; that it has always been operated as a unit, and all its 
earnings have been treated with the consent of all of its bonded ered- 
itors as a common fund, without any specific division of the said 
income upon any basis whatever, and that the same is of oreater 

value as an entirety than when separated into sections or divisions, 
as the same is mortgaged, and that the said divisions are each neces- 
sary to the other. 

And it is further found by the court that the said railways are 
incapable of being sold separately or in divisions without material 
injury to their value, and that it will be for the best protection and 
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advantage of all the creditors of the said corporation, as well as for 
the public, to preserve the unity of the said line, and to make sale 
of the said mortgaged premises in such manner as will best preserve 
its entirety, while adequately preserving the liens of all entitled, ac- 
cording to their legal priorities, in accordance with equitable prinei- 
ples. 
XXII. Therefore it is hereby ordered, adjudged, and decreed 

23 as foliows, namely: Unless the said St. Louis and Southeast- 

ern Railway Company (Consolidated), defendant herein, or 
Philo C. Calhoun, as surviving trustee under the mortgage securing 
the said consolidated mortgage bonds, or some of the other defend- 
ants, shall, on or before the first day of October, 1880, pay into 
this court in this cause the said sum aforesaid, to wit, the sum of 
$4,982,637.72, being the amount due the holders of the bonds se- 
cured by the aforesaid first mortgages, bearing date the Ist day of 
October, 1869, the 1st day of March, 1871, and the Ist day of Au- 
gust, 1872, respectively, and of the unpaid interest thereon, together 
with interest thereon from August Ist, 1880, and together with the 
costs herein to be taxed in that behalf, then the said premises shall 
be sold as hereinafter directed, and the equity of redemption of the 
St. Louis and Southeastern Railway Company (Consolidated) and 
of all the parties to this cause in the premises mentioned and con- 
veyed in the said several mortgages or deeds of trust forever barred 
and foreclosed. 

XXIII. It is further ordered, adjudged, and decreed that unless 
the said St. Louis and Southeastern Railway Company (Consolidated) 
or some of the other defendants shall, on or before the first day of Octo- 
ber, 1880, pay intothis court in this cause thesum of $7,461,866.93, being 
the amount dueto the holders of the bondssccured by the aforesaid first 
consolidated mortgage, bearing date October Ist, 1872, and of the 
unpaid coupons thereon, together with interest thereon from August 
Ist, 1880, and together with costs herein to be taxed in that be half, 
then the said premises shall be sold as hereinafter directed, and the 
equity of redemption of the said railway company, defendant, and 
of all the parties to this cause in the premises mentioned and con- 
veyed in the said mortgage or deed of trust to Philo C. Calhoun, 
surviving trustee, shall be forever barred and foreclosed. 

XXIV. And it being further found by the court that a portion of 
the mortgaged property in this decree described and referred to is 
situated in the State of Indiana and without the State of Tinos, 
and that the complainants in these consolidated causes have here to- 
fore instituted ancillary suits in the circuit court of the United 
States for the district of Indiana for the foreclosure of the aforesaid 
'‘ mortgages and the sale of the said mortgaged premises, so far as 
the same are situated in the State of Indiana; and that the receiver 
heretofore appointed in this cause has also been appointed receiver 
of the said mortgaged premises within the State of Indiana ; and 
that a deerce in the said ancill: ary suit is necessary to make a sale 
of the said mortgaged property in_ the State of Indiana, free from 
judgments and other liens in the said State; and thata decree. sim- 
ilar in all respects to this deerce, is to be presented to the said United 
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States circuit court for the district of Indiana for entry by the said 
court forthe purposes therein expressed and as ancillary to this de- 
cree: 

It is thereupon further ordered, adjudged, and decreed by the 
court éhat in case default shall be made in the payment of all or 
any of the several sums of money hereinbefore adjudged to be due 
to the holders of the bonds secured by the respective mortgages in 
this decree deseribed, then all and singular the property and effects, 
rights, and franchises of the said St. Louis and Southeastern Rail- 
way Company (Consolidated) and of the several original or con- 
stituent companies as aforesaid shall be sold by John A. Jones, Esq., 
a master In chancery of this court, and by W. P. Fishback, Esq., a 
master in chancery of the circuit court of the United States for the 
district of Indiana, as special commissioners appointed for such pur- 
poses by this court, upon their being similarly appointed by the 
deerce of the said circuit court of the United States for the district 
of Indiana in the said ancillary suits. 

And inasmuch as the said special commissioners are also to be 
named as special commissioners for the sale of the mortgaged 
premises within the State of Indiana by an ancillary decree to be 
entered in the United States circuit court for the district of Indiana, 
it is further ordered and decreed that the said special commissioners, 
at the same time and place and concurrently with the execution of 
the ancillary decree of the said circuit court of the United States — 

of Indiana for the sale of the said mortgaged property, shall 
24 exccute this decree, and that thev shall make sale of the said 

mortgaged property, effects, rights, and franchises at publie 
auction to the highest and best bidders therefor, in the city of 
Springtield, [linois, if sueh place is also named in such ancillary 
decree, at such place in said city, and at such time or times as 
they may appoint, having first e@:ven notice of the time, place, and 
terms of such sale, with a description of the property to be sold by 
advertisement, to be published not less than once a week for six 
weeks in one or more daily newspapers published in each of the 
cities of New York, State of New York; of St. Louis, State of Mis- 
sourl; of Chicago, State of Hhnois, and of Indianapolis, State of In- 
diana. 
XAV. And it is further ordered, adjudged, and deereed that in 
case a sale of the said mortgaged property shall be made hereunder 
the said property shall be sold absoiutely and without the privilege 
of redemption, free and clear, and discharged of and from all con- 
tracts, leascs, and agreements made by the said St. Louis and South- 
eastern Railway Company (Consolidated), or any of its constituent 
corporations, With any persons or corporation since the execution 
and delivery of the said mortgages or deeds of trust hereinabove 
set forth, except that nothing in this deeree contained shall be held 
to bar or in any way affect the rights or equities, if any, of the Cairo 
and Vincennes Railroad Company, or of the assigns or grantees of 
that company, or of the successors in interest of said railroad com- 
pany, In relation to any estate or the joint use of the tracks, depot 
grounds, and bridge over the Little Wabash river, at or near Carmi, 
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in the county of White, State of Illinois, heretofore jointly used by 
the said Cairo and Vincennes Railroad Company and the St. Louis 
and Southeastern Railway Company (Consolidated), under certain 
contracts between the said companies or their repressntatives, or by 
virtue of any deed or deeds from any person or persons touching 
the subject-matter. 

XXVI. And it is further ordered, adjudged, and decreed that the 
said sale be made subject to all sums legally due for taxes, which 
are an absolute legal Hen upon the property of the said company 
prior to the said mortgages, and that the terms of such sale shall 
be as follows: 

The sum of one hundred and fifty thousand dollars ($150,000) 
in cash shall be paid to the said commissioners by any accepted 
bidder at the time of sale. The remainder of the bid shal] be paid 
at the time and place to be fixed by the said commissioners upon the 
confirmation of the sale by the court, either in money or In any of 
the bonds secured by the aforesaid three first mortgages, or partly 
in money and partly in bonds, in any case the said bonds being 
taken as cash for such dividends as they would be entitled to from 
such bid, according to the division heremafter stated. 

And if such sale shall be for a greater sum than the amounts due 
upon the said bonds secured by the aforesaid three first mortgages, 
then the said commissioner shall accept in payment of such balance 
the aforesaid bonds secured by the said mortgage to Philo C. Calhoun 
and George Opdyke, as trustees, bearing date October Ist, 1572, as 
far as offered, taking such bonds as eash for such dividend as they 
would be entitled to from such bid. 

The said commissioners shall require from all bidders at the said 
sale, prior to the making of any bid, a deposit with them of the 
sum of one hundred thousand dollars ($100,000) in money. or of five 
hundred thousand dollars at par in the bonds secured by one or 
more of the aforesaid first mortgages upon the said property as secur- 
itv for the bid in case the property should be struck off to such bidder 
or bidders, which deposit shall be absolutely forfeited to the uses 
of the trusts in favor of the complainants, if the bidder so deposit- 
ing the same shall fail to carry out his purchase in accordance with 
the terms of sale and the order of this court, in case the property 1s 
struck off to him; and the said commissioners shall make such fur- 
ther terms of such sale as may be usual and as may be required by 
the complainants’ solicitors. 

The said commissioners upon receiving any of the said bonds or 
coupons secured by the several mortgages in this decree described, 
on account of any purchase made as aforesaid, shall, if the bonds 
and coupons are taken at their full value with interest, cancel the 
said bonds and coupons; but if the said bonds and coupons are 
taken for any fractional part of their full face value, then the said 
commissioners shall stamp upon the said bonds and coupons the 

the amount or percentage thercof at which the same are so taken, 
and return the same to the owners or holders thereof, who 
shall thereafter hold them solely for the portion thereof 


or 
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which shall not have been so paid through the said sale. 
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XXVIII. It is further ordered, adjudged, and decreed that the said 
commissioners make a report of the said sale to this court, and also 
to the said United States circuit court for the district of Indiana, 
and that upon confirmation thereof by this court and by the said 
United States circuit court for the district of Indiana, and the full 
payment of the whole of the purchase-money, that the said John A. 
Jones, Esq., and W. P. Fishback, Esq., as special commissioners, 
shall convey to the purchaser or purchasers at such sale, or their 
assigns, all and singutar the said railways and property of the said 
St. Louis and Southeastern Railway Company (Consolidated) here- 
inbefore directed to be sold by them, by a good and sufficient deed 
or deeds therefor, which said deed or deeds when so made and de- 
livered shall vest in the grantee or grantees all the right, title, estate, 
interest, property, and equity of redemption of, in, and to all and 
singular the real and personal estate, property, premises, and fran- 
chises therein cescribed, in fee-simple, forever, and shall entitle the 
said grantee or grantees to the possession thereof, and shall be a per- 
petual bar, both in law and equity, against any and every claim of 
the said St. Louis and Southeastern Railway Company (Consolidated), 
and its successors and assigns, and against all and every person or 
corporation claiming or to claim the said railway premises and 
property, appurtenances, franchises, rolling-stock, and equipment, 
machinery, materials, and supplies, or any part thereof, under or 
through the said St. Louis and Southeastern Railway Company 
(Consolidated), or any of its constituent corporations, or any other 
party to this cause, except as herein otherwise expressly provided. 

NXVITT. And it is further ordered, adjudged, and decreed that 
James Hf. Wilson, the receiver heretofore appointed in this cause, 
and now in possession of the said railway, property, premises, and 
appurtenances, shall, upon presentation to him of said deed, deliver 
to the grantee or grantces therein named all and singular the said 
railway and property, as described in said deed ; also all choses in 
action, contracts, agreements, property, real and personal, acquired 
or held by the said receiver as such; but all moneys in his hands 
and possession as such receiver, and that may be so adjudged by 
this court upon the final settlement of his accounts as such receiver 
shall not pass by such sale, but shall be retained by the said receiver 
to be applied as may be ordered by this court. 

That any of the parties to this cause who may be in possession of 
the said premises or any part thereof and any person or corpora- 
tion who since the institution of this suit shall have come into pos- 
session of the same shall deliver the possession thereof to the said 
grantee or grantees on the production of the said commissioners’ 
deed, and especially shall so deliver all books, accounts, records, legal 
and other papers, choses in action, claims, properties, and fixtures of 
every nature in [iis or their possession or under hisor their control, 
except that the receiver aforesaid shall not be required to surrender 
to such grantee er grantees the books and papers pertaining to his 
receivership accounts until his final settlement and discharge, and 
until so ordered by this court. 

XXIX. It is further ordered, adjudged, and decreed that the said 
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special commissioners, after retaining from the proceeds of the sale 
hereinbefore directed to be made the amount of their fees and ex- 
penses upon such sale for all services rendered by them in this cause 
or pursuant to this decree, hereinafter to be fixed by the court if not 
agreed upon by the parties, shall forthwith pay out of the net pro- 
ceeds as follows: 

First. The costs of this suit, including clerk’s costs and all other 
disbursements in this cause, to be taxed in faver of the solicitors of 
the respective complainants in the causes hereby consolidated. 

Second. Out of the surplus, if any, to pay James H. Wilson, re- 
ceiver, any sums of money that may be due and owing by him over 
and above the funds in his hands on account of the operation and 

maintenance of the said railways, including all the attorneys’ 
26 and counsel fees incurred by him, and compensation to all 

attorneys, solicitors, and counsel for services rendered to such 
receiver in the prosecution or defense of any suits or proceedings 
brought by or against him as such receiver. 

Third. Out of the surplus, if any, to pay to Philo C. Calhoun and 
to the legal representatives of George Opdyke, deceased, the trustees 
in the aforesaid mortgages, their proper compensation for the .serv- 
ives of the said trustees in thesaid mortgages, and for their disburse- 
ments, other than counsel fees, incurred in and about the said mort- 
gages and the institution and prosecution of the suits hereby con- 
solidated; and also to pay to the said trustees, or their survivor, the 
amount of the counsel fees incurred by them as such trustees in the 
institution and prosecution: of the causes hereby consolidated, the 
amount so paid to be applied by such trustees, or their survivor, to 
the payment of such counsel fees, and also to pay to Messrs. Judd & 
Whitehouse their fees and disbursements as solicitors and counsel for 
the complainants in the first above-entitled cause; all of the said 
amounts to be such as shall be hereafter determined by the court. 

Fourth. Out of the surplus, if any, to pay the holders of the 
bonds and coupons secured by the aforesaid three first mortgages 
executed by the St. Louis and Southeastern Railway Company of 
Illinois and the St. Louis and Southeastern Railway Company of 
Illinois and Indiana, and known as the first mortgage, the first 
mortgage Evansville division, and the first mortgage branch series 
bonds, the amount of the said bonds and interest thereon hereinbe- 
fore adjudged to be due, together with interest to the time of the said 
sale; and in ease there shall not be enough to pay them in full, then 
there shall be paid to the lhiolders of the said coupons remaining out- 
standing and maturing on or before the first day of November, 1874 
(being coupons of classes in which the other coupons have been paid, 
in whole or in part), the principal and interest of their coupons, and 
then to the holders of the said bonds and of the other coupons 
thereof secured by the first mortgage upon the railway frozn Kast St. 
Louis to Shawneetown, bearing date the first day of October, 1869, 
twenty-two hundred and fifty thirty-three hundred and filty-fifths 

2250) of the said surplus, and there shall be paid to the holders of 
the said first-mortgage Evansville division bonds and the other cou- 
pons thereof one thousand thirty-three hundred and _ fifty-fifths 
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XXVIII. It is further ordered, adjudged, and decreed that the said 
commissioners make a report of the said sale to this court, and also 
to the said United States cireuit court for the district of Indiana, 
and that upon confirmation thereof by this court and by the said 
United States circuit court for the district of Indiana, and the full 
payment of the whole of the purchase-money, that the said John A. 
Jones, Esq., and W. P. Fishback, Esq., as “special commissioners, 
shall convey to the purchaser or purchasers at such sale, or their 
assigns, all and singular the said railways and property of the said 
St. Louis and Southeastern Railway Company (Consolidated) here- 
inbefore directed to be sold by them, by a good and sufticient deed 
or deeds therefor, which said deed or deeds when so made ana de- 
livered shall vest in the erantee or grantees all the right, title, estate, 
interest, property, and equity of redemption of, in, and to all and 
singular the real and personal estate, property, premises, and fran- 
chises therein described, in fee-simple, forever, and shall entitle the 
said grantee or grantees to the possession thereof, and shall be a per- 
petual bar, both in law and equity, against any and every claim of 
the said St. Louis and Southeastern Railw ay Company (Consolidated), 
and its successors and assigns, and against all and every person or 
corporation claiming or to claim the said railway premises and 
property, appurtenances, franchises, rolling: stock, and equipment, 
machinery, materials, and supplies, or any part thereof, under or 
through the said St. Louis and Southeastern Railway Company 
(Consolidated), or any of its constituent corporations, or any other 
party to this cause, except as herein otherwise expressly provided. 

NAVI. And it is further ordered, adjudged, and decreed that 
James I. Wilson, the receiver heretofore appointed in this cause, 
and now in possession of the said railway, property, premises, and 
appurtenances, shall, upon presentation to him of said deed, deliver 
to the grantee or grantees therein named all and singular the said 

railway and property, as described in said deed ; also “all choses in 
action, contracts, agreements, property, real and personal, acquired 
or held by the said receiver as such; but all moneys in his hands 
and possession as such receiver, and that may be so adjudged by 
this court upon the final settlement of his accounts as such receiver 
shall not pass by such sale, but shall be retained by the named recelver 
to be applied as may be ordered by this court. 

That any of the parties to this cause who may be in possession of 
the said premises or any part thereof and any person or corpora- 
tion who since the institution of this suit shall have come into pos- 
session of the same shall deliver the possession thereof to the said 
grantee or grantees on the production of the said commissioners’ 
deed, and especially shall so deliver all books, accounts, records legal 
and other papers, choses in action, claims, properties, and fixtures of 
every nature in his or their possession or under hisor their control, 
except that the receiver aforesaid shall not be required to surrender 
to such grantee er grantees the books and papers pertaining to his 
recelve ship accounts until his final settlement and discharge, and 
until so orde red by this court. 

XXIX. It is further ordered, adjudged, and decreed that the said 
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special commissioners, after retaining from the proceeds of the sale 
hereinbefore directed to be made the amount of their fees and ex- 
penses upon such sale for all services rendered by them in this cause 
or pursuant to this decree, hereinafter to be fixed by the court if not 
agreed upon by the parties, shall forthwith pay out of the net pro- 
ceeds as follows: 

First. The costs of this suit, including clerk’s costs and all other 
disbursements 1n this cause, to be taxed in faver of the solicitors of 
the respective complainants in the causes hereby consolidated. 

Second. Out of the surplus, if any, to pay James H. Wilson, re- 
celver, any sums of money that may be due and owing by him over 
and above the funds in his hands on account of the operation and 

maintenance of the said railways, including all the attorneys’ 
26 and counsel fees incurred by him, and compensation to all 

attorneys, solicitors, and counsel for services rendered to such 
receiver in the prosecution or defense of any suits or proceedings 
brought by or against him as such receiver. 

Third. Out of the surplus, if any, to pay to Philo C. Calhoun and 
to the legal representatives of George Opdyke, deceased, the trustees 
in the aforesaid mortgages, their proper compensation for the serv- 
ices of the said trustees in thesaid mortgages, and for their disburse- 
ments, other than counsel fees, Incurred In and about the said mort- 
gages and the institution and prosecution of the suits hereby con- 
solidated; and also to pay to the said trustees, or their survivor, the 
amount of the counsel fees incurred by them as such trustees in the 
institution and prosecution: of the causes hereby consolidated, the 
amount so paid to be applied by such trustees, or their survivor, to 
the payment of such counsel fees, and also to pay to Messrs. Judd & 
Whitehouse their fees and disbursements as solicitors and counsel for 
the complainants in the first above-entitled cause; all of the said 
amounts to be such as shall be hereafter determined by the ecurt. 

Fourth. Out of the surplus, if any, to pay the holders of the 
bonds and coupons secured by the aforesaid three first mortgages 
executed by the St. Louis and Southeastern Railway Company of 
[linois and the St. Louis and Southeastern Railway Company of 
[llinois and Indiana, and known as the first mortgage, the first 
mortgage Evansville division, and the first mortgage branch series 
bonds, the amount of the said bonds and interest thereon hereinbe-. 
fore adjudged to be due, together with interest to the time of the said 
sale; and in ease there shall not be enough to pay them in full, then 
there shall be paid to the holders of the said coupons remaining out- 
standing and maturing on or before the first day of November, 1874 
(being coupons of classes in which the other coupons have been paid, 
in whole or in part), the principal and interest of their coupons, and 
then to the holders of the said bonds and of the other coupons 
thereof secured by the first mortgage upon the railway frorn Last St. 
Louis to Shawneetown, bearing date the first day of October, 1869, 
twenty-two hundred and fifty thirty-three hundred and filty-fifths 

332°) of the said surplus, and there shall be paid to the holders of 
the said first-mortgage Evansville division bonds and the other cou- 
pons thereof one thousand thirty-three hundred and _ fifty-fifths 
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1000) of the said surplus, and there shall be paid to the holders of 
the said first-mortgage branch series bonds and the other coupons 
thereof one hundred and five thirty-three hundred and fifty-fifths 
(,','5°,) of the said surplus. 

Fifth. The surplus, if any, after paying the said first-mortgage 
bonds and interest, shall be distributed pro rata between the hoid- 
ers of the said four million nine hundred and twenty-two thousand 
dollars (84,922,000) at par of the said consolidated mortgage bonds 
secured by the said mortgage and of the coupons thereof, first, how- 
ever, paving the principal and interest of any of the s said coupons 
still outstanding and maturing on or before the first day of August, 
1S75. : 

Sixth. The surplus, if any, which remains after the payment 
aforesaid shall be paid into this court for distribution under the 
further order of this court. 

XXX. The description of the — the saie of which is here- 
by ordered is as se 

All the line or lines of railway of the St. Louis and Southeastern 
Railway Company (Consolidated) situate, lying, and being in the 
counties ef St. Clair, Clinton, Washington, Jefferson, Hamilton, Sa- 
line, Gallatin, and White, in the State of I]linois, and in the coun- 
ties of Posey and Vanderburg, in the State of Indiana, which rail- 
way Is more particularly described as follows: 

A line of railway beginning at [ast St. Louis, at a point upon 
the Mississippi river, and running thence easterly, by the way of 
Belleville, Mascoutah, Nashville, Ashley, and Mount Vernon, to 
et ea _— or one line of said railway running south- 
easterly, by the way of Equality, to a point upon the Ohio river at 
Shawneetown, a ik be line running easterly from McLeans- 
boro’ aforesaid, by the way of Carmi, to a point upon the Wabash 
river, and thence over a bridge erected by the said railway com- 
pany over the Wabash river, by the way of Mount Vernon, to a 
point upon the Ohio river at the city of Evansville, and alsoa 

branch railway running northerly from Belleville aforesaid to 
Zé O'Fallon, in the county of St. Chur, in the State of Illinois, 

and certain other branches within the said county of St. 
Clair, in the State of Tlinois; the said lines of railway, with their 
sidings, embracing a total length of two hundred and _ thirty-five 
(255) miles, more or less. 

And also all switches, turnouts, crossings, and sidings, and all 
other branches and extensions of the said railway or railways con- 
structed and operated in connection therewith ; 

And also all rights of way, bridges, depot grounds, land, all depots 
and station-houses, engine-houses, car-houses, erain-houses, wood- 
houses, coal-houses, and all other buildings, and all fences, trestle, 
and culverts appertaining to the railways above named, and all 
shops and machine shops, and also all kinds of machinery and tools 
owned by the said company for use in connection with the said rail- 
wavs, and also all locomotives, tende Ts, cars, or other rolling-stock 
and equipmie nt, and all Imp) ements, fuel, and materials for the COn- 
struction, operation, repairing, and cnsheaiee of the said railways or 
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any of the said branches, and all other property of every kind, 
nature, and description owned by the said railway company, and 
also all franchises connected with or relating to the said railways at 
any time owned, possessed, or acquired by the said St. Louis and 
Southeastern Railway Company (Consolidated), and also all the 
franchises and property of the corporations united in the econsolida- 
tion of the last-named railway company— 

Together with all and singular the tenements and appurtenances 
thereunto belonging and the reversions, remainders, tolls, incomes, 
rents, issues, and profits thereof, except that the rent accruing from 
the lessee now in possession of the said railw ays from the Ist day of 
July, 1880, to the time when the deed shali be delivered under the 
said sale, or proportionately accruing up to such time, shall not pass 
by such sale, but shall go to the receiver of the mortgaged premises ; 

And also all the est: ites, rights, titles, and inte rests whatsoever, as 
well at law as in equity, of the said St. Louis and Southeastern Rail- 
wav Company (Consolidated) of, in, and to the same. 

XXXI. And it is further ordered and decreed that William F. 
Whitehouse and James T. Jones be, and they hereby are, appointed 
special commissioners to take proof, before or after the said sale, of 
the identity of the ‘oie and coupons sceured, respectively, under 
the several mortgages heretofore described in this decree for the 
purpose of determining the nights 6f the holders thereof under the 
distribution of the proceeds of the sale hereby ordered, and to report 
thereon to this court, and that for such purpose they give notice by 
publie advertisement In one or more newspapers published inthe 

said cities of New York, Chicago, and Indianapolis, fixing a place 

at which such bends and coupons may be presented to cither of 
them and a time within which they shall be so presented with 
proof of their identity; and it 1s ordered that the said commis- 
sloners, or either of them, may attend at any place within or with- 
out the United States for the more convenient taking of proof as 
such commissioners; and it 1s further ordered that bonds secured by 
the aforesaid mortgages, duly identified, may be delivered to such 
commissioners to be used as part payment of any bid at any sale 
made under this decree and shall be allowed as part payment of 
such bid to the extent of their net value under such sale, as in this 
decree provided; and it is further ordered that the said commis- 
sioners shall cause to be stamped upon all the bonds so used in pay- 
ment of such bid the amount of the dividend so received thereon 
and cancel the coupons thereon. 

XXXII. And it is further ordered that the causes hereby consol- 
_ dated be retained for the purpose of settling the accounts of the re- 
~ eelver, for making sueh orders as may be necessary for the preserva- 
tion and management of the mortgaged premises pending a sale 
and convevanee thereof, of distributing the proceeds of sale and 
moneys derived from the operation of the road according to the.re- 
spective priorities, as ascertained and adjudged by this decree, and 
for all other orders and decrees herein which may be necessary 
with relation to the matters already pending and not herein dis- 
posed of. 
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Any party to the causes hereby consolidated may apply to the 

court upon the foot of this decree for such further orders and de- 
crees as may be necessary. 

28 And afterwards, to wit,on the 30th day of November, in 
the vear last aforesaid (A. D. 1880), came the said petitioner, 

Joseph Penn, assignee of the People’s Bank of Belleville, Illinois, by 

his solicitor, and filed in said elerk’s office, in said consolidated 

cause, his intervening petition with exhibits thereto, which inter- 

vening petition and exhibits are in the words and figures following 

to wit: 

29 Intervening Petition of Jos. Penn, Assignee, Xe. 

Unirep States op AMerntca, Southern District of Illinois: 


[In the Cireuit Court of the United States in and for said District. 
In Equity. 
Prito ©. Canmoun and GEORGE Orpyke, Trustees, &e., 
vs. | 
THe Sr. Louis AND SOUTHEASTERN RatLway Company (Consolidated). 


FREDRIK WILLEM OEWEL ct al. 
l's. 


Sr. Louis AND SOUTHEASTERN RAILWAY Company (Consolidated) e¢ al. 
Consolidated causes in equity. 


The Intervening Petition of Josern PENN, Assignee of the People’s 
Bank of Belleville. 
To the honorable the judges of the said court, sitting in equity: 

Your petitioner, by leave, &e., intervening in the said cause, by 
this his petition respectfully shows unto vour honors— 

That the said People’s Bank of Belleville is a corporation of the 
State of IHlinois, and did a general banking business in the city of 

Belleville, in said State of Ilinois, in pursuance of its charter, 
ov) from the year A. D. 1869 until the 22nd day of April, A. 
D. 1878. | 

That on the Ist day of Deeember, A. D. 1873, the said St. Louis 
and Southeastern Railway Company (Consolidated) borrowed from 
said bank the sum of forty thousand dollars, and as an evidence of 
its said indebtedness gave said bank its promissory note of that date, 
payable one year thereafter, with interest at the rate of ten per cent. 
per annum, payable semi-annually, a copy of which note is filed 
herewith, marked “ exhibit 1,’ and prayed to be taken as part 
hereof, 

That the total earnings of said company derived from the opera- 
tion of its railways deseribed in the bills filed in said cause and from 
all sourees for its fiscal vear ending July 31st, 1874, during which 
the said money was borrowed, amounted to the sum of one million 
two hundred and forty-five thousand six hundred and sixty-five dol- 
Jars and ninety-one cents ($1,245,665.91), while the expenses of 
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operating the said railways for the same period amounted to the sum 
of nine hundred and sixty thousand four hundred and fourteen dol- 
lars and five cents, leaving, as the net earnings of said company for 
said period, the sum of two hundred and eighty-five thou- 
ol sand two hundred and fifty-one dollars and eighty-six cents 
($285,251.86). 

That during said fiscal year the said company expended in neces- 
sary equipment for and permanent and lasting improvements of 
said railways and for the substantial and enduring betterment of 
said property the sum of three hundred and ninety-five thousand 
one hundred and twenty-one dollars and twelve cents ($395,121.12), 
which expenditures were necessary in order that said property 
should be completed and perfected and brought into condition to do 
the business which might be offered it to do. 

That the operating expenses aforesaid and the said expenditures 
for necessary equipment and needed and lasting improvements and 
betterments above mentioned incurred and made during the said 
fiscal year exceeded the total income of said company derived from 
sald property in the large sum of one hundred and nine thou- 
sand eight hundred and sixty-nine dollars and twenty-six cents 
($109,869.26). 

That the interest coupons upon the first-mortgage bonds of said 
company, which are particularly described in the said bill filed by 

sald Fredrik Willem Oewel et al., to which reference is made, 
32 maturing during said fiscal year, amounted to one hundred 

and fifty-seven thousand five hundred dollars in gold, which 
it was necessary that said company should pay as they matured, not 
only in order that it might maintain its eredit and be enabled to 
dispose advantageously of its “ consolidated ” mortgage bonds par- 
ticularly described in the said bill of Philo C. Calhoun and George 
Opdyke, to which reference is made, but in order that a foreclosure 
of said first mortgage and the consequent sequestration of all of said 
property, which would at that time have been disastrous to the inter- 
ests of said company, might be averted. 

That, in order to meet said coupons and prevent such foreclosure, 
the said company, being at the time insolvent, borrowed the said 
money from said bank and, as your petitioner is informed, various 
other large sums of money from various banks, and was thereby 
enabled to pay all or a part of the coupons then due or about to be- 
come due on the said first-mortgage bonds, and to make the said 
necessary and permanent improvements of the said property, all of 
which has redounded to the benefit of the holders of the said first- 

mortgage bonds. | 
3d And your petitioner further shows unto your honors that, 

default having been made by the said company in the pay- 
ment of the said note according to its tenor and effect, the said bank 
brought an action against the said company in the circuit court 
within and for the county of St. Clair, in said State, to recover the 
amount due upon the same, and at the January term, A. D. 1876, of 
said court, to wit, on the 18th day of January, A. D. 1876, recovered 
a judgment against said company in said action for forty-six thou- 
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sand five hundred and twenty-two dollars and twenty cents, 
($46,522.20.) 

That the said bank caused executions to issue upon said Judgment 
to the sheriff of said county of St. Clair on the Ist day of February, 
A. D. 1876, on the 14th day of April, A. D. 1876, on the 9th day of 
June, A. D. 1576, on the 8th day of September, A. D. 1876, and on 
the 2nd day of January, A. D. 1877,and on said last date to the sher- 
iffs of White county, Saline county, Hamilton county, Jefferson 
county, and Washington county, in said State, the above-named be- 
ing all the counties in said State through which or into which the 

said railway of said consolidated. company runs. 
ot That at the time said executions were issued all the prop- 
erty of said company was in the hands of the receiver ap- 
pointed by court in this cause, and the said sheriffs were unable to 
find any property upon which they could levy to make said judg- 
ment, and the same remains wholly unpaid. 

That the mortgage upon what is know- as the O’Fallon branch of 
said railway, made “ Exhibit C” to the said bill of the said Fredrik 
Willem Oewell e¢ al., and the mortgage upon what is known as the 
Evansville Division of said railway, made “ Exhibit B” to said bill, 
were never acknowledged or docketed as chattel entenae, as 
required by the laws of said State, and were never at any time any 
lien upon any rolling-stock or personal property of said consolidated 
company. 

That said first mortgage described in said bill was never any lien 
upon any of the personalty or rolling-stock of said consolidated 
railway company except such as properly appertained and belonged 
to that portion of said company’s railway described in said first 
mortgage. 

That the total length of the main track of said company in the 
State of Illinois is 208 miles, of which 42 miles are in what is known 

as the Evansville Division aforesaid, and six miles are in the 
Oo sald O'Fallon branch, making a total of 48 miles not included 
in or incumbered by the said first mortgage, and 160 miles 
included in and incumbered thereby. 

That what is know- as the Nashville Division of said company’s 
railway, being all that part of said railway in the States of Kentucky 
and Tennessee, is, as your petitioner is informed, 146 miles in length ; 
and the rolling- stock and personal property thereto apperts aining 
and belonging | has always been kept separate and apart as_belong- 
ing and appertaining to said division only, and not as appertaining 
or “belonging to any other portion of said railway 

That the rolling stock appertaining and oe to said O’Fal- 
lon branch and to the said Evansville Division has been in nowise 
kept separate and apart from that appertaining and belonging to the 
balance of said railway in said State of Illinois, and there are no 
means by which the same can be identified and segregated from 
said last-named rolling stock. 

And your petitioner: further shows unto your honors that the de- 
eree of this court appointing a receiver of said property, who is not 
yet discharged, made it impossible for said bank or your petitioner 
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to pursue the means and remedies afforded him by law for the 
36 collection of said judgment by subjecting some of said rolling- 

stock to sale to satisfy the same, and that the means which 
he or said bank might have legally resorted to were by said decree 
suspended or abrogated, and his only means of collecting said debt 
is through the orders of this court in this cause. 

And your petitioner claims that in equity so much ofthe rolling-stock 
of said company as bears the proportion to all the rolling-stock thereof 
which does not belong and appertain to the said Nashville Division 
that 48, the number of miles of main track contained in said O’Fal- 
lan branch and the I]honis portion of said Evansville Division 
bears to 235, the number of miles of said company’s railway, ex- 
clusive of said Nashville division, ought to be now declared by this 
court to stand as a security for said debt, and the money for which 
the same sold at the sale of said property, made under a recent de- 
cree of this court in said cause, on the 16th day of November, A. D. 
1880, or so much thereof as may be necessary for that purpose, 
ought to be apphed to the payment thereof. 

And your petitioner further shows unto your honors, that on the 

22nd day of April A. D. 1878, the said bank, by its deed of that 
O7 date, which will be produced on the hearing hereof, made an 

assionment for the benefit of its creditors of all its property 
and choses in action to petitioner. 

In consideration of the premises and of the facts hereinbefore 
_- set forth your petitioner prays that upon a hearing hereof your 
honors will order and decree that so much of the moneys derived 
from the sale of said property as may be necessary to pay your pe- 
titioner the amount due on said Judgment may be paid over to him, 
and that such other and further orders and decrees may be made 


v 
as will do justice to all persons having a right to receive said moneys 
as distributees. 
JOSEPH PENN, 
Petitioner. 
CHARLES W. THOMAS, 
Petitioner's Solveitor. 
STATE OF I LLINOIs, 
St. Clair County, § ™ 
Joseph Penn, being first duly sworn, says upon his oath that the 
allegations of fact contained in the above petition are true as he 
- verily believes. . 
JOSEPH PENN. 
7 Subseribed and sworn to before me this 29th day of November, 
. ; A. D. 1880, as witness my hand and official seal. 


[L. S.J CHAS. BECKER, 
Clerk of the Circuit Court of said County, 
By GEO. H. STOLBERG, Deputy. 


(Indorsed:) Filed November 30th, A. D. 1880. J. A. Jones, clerk. 
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o8 “ Exarpit 1.” 
Exhibit 1 to Petition of Penn. 
St. Louis and Southeastern Railway Company (Consolidated). 
Sr. Louris, Mo., December 1st, 1878. 
One year after date we promise to pay to die order of The People’s 
Bank, Belleville, Hlinois, forty thousand ,°°; dollars, value received, 
at said Peozle’s Bank, with ten per cent. interest per annum from 
date, payable semi-annually. 
THE ST. LOUIS «& SOUTHEASTERN RAILWAY 
COMPANY (ConsonipATED), 
By J. &. ALEXANDER, Treasurer. 


(Endorsed:) Filed November 30th, A. D.1880. J. A. Jones, clerk 
“EXHIBIT 2.” 
“ Exhibit 2” to Petition of Penn. 


STATE OF ILLINOIS, |. 
St. Clair County, J 
At a regular term of the circuit court within and for the county 
of St. Clair and State of [inois, begun and held at the court-house 
in the city of Belleville, in said county of St. Clair, on Monday, the 
third day of January, A. D. 1876, it being the first Monday of Janu- 
ary, A. D. 1876, according to the act of the General Assembly, 
og by the Hon. W illiam H, “Snyder, judge of the twenty-second 
judiciat circuit of the State of Tllinois, of which the said county 
of St. Clair forms a part, the following proceedings were had, to 
wit: 
Present: Honorable William H. Snyder, judge ; Herman G., 
Weber, sheriff; Charles P. Kinspel, State’s attorney ; Charles Becker, 
clerk. 


Tue Prorpie’s BANK OF BELLEVILLE 
vs. 
Tur Str. Louis AND SOUTHEASTERN Rattway Com- [{ 
PANY (Consolidated). 


Assumpsit. 


And now, on the first Thursday of the term, comes the plaintiff, 
by C. W. and KE. L. Thomas and Noetling and Halbert, its attorneys, 
and on their motion the court grants leave to the sheriff to amend 
his return of service endorsed on the summons in this case by strik- 
ing out the words “and also an agent,’ which is done. And now, 
on the second Saturday of the term, comes again the plaintiff, by its 
said attorneys, and, no one appearing for the defendant, the demurrer 
to the defendant’s plea i in abatement 1s sustained by the court; and 

the court, on motion of plaintiff’s said attorneys, grants a rule 
ate on defendant to plead over to plaintiff’s declaration by next 
Monday morning at at nine o’clock. And now, on the third 
Tuesday, comes again the plaintiff by its said attorneys and the said 
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defendant having failed to plead or demur to the declaration herein 
in compliance with the rule of court, its default is entered and the 
court orders that the clerk assess the damages sustained by plaintiff 
by reason of the non-performance of the promises in the declaration 
complained of, thereupon the clerk assesses the damages by com- 
puting the interest on the promissory note sued upon and _ reports 
the amount due on principal and interest to be $46,522.20, which 
report is approved by the court. It is therefore considered and ad- 
judged by the court that the plaintiff recover of and from the said 
defendant the said sum of forty-six thousand five hundred and twenty- 
two dollars and twenty cents, its damages aforesaid, and also its costs 
by it in this behalf expended, and that it have execution therefor. 
And now, on the 5th Tuesday of the term, the plaintiff, by its at- 
torneys, presents an affidavit for an execution instanter, and the 
court having considered the same orders that an execution Issue. 


Al STATE OF ILLINOIS, - 
County of St. Clair, { ~~" 


The people of the State of Illinois to the sheriff of St. Clair county, 

Greeting: 

We command you that of the goods and chattels, lands and 
tenements, and real estate of St. Louis and Southeastern Rail- 
way Company (Consolidated) in your county you cause to be made 
the sum of forty-six thousand five hundred and twenty-two dollars 
and twenty cents with interest thereon from the 18th day of January, 
A. D. 1876, until paid, it being the amount of a judgment which the 
People’s Bank of Belleville recovered in the circuit court of said 
county at the January term thereof, A. D. 1876, in a certain action 
of assumpsit then pending in said court, and the further sum of 
seven dollars and five cents, being the amount of costs by the said 
plaintiff about its suit in that behalf expended, and also your legal 
commission for executing this writ, which you will return to the 

clerk’s office of said circuit court within ninety days from tls 
42 date with an endorsement thereon as to the manner 1n which 
you may have executed the same. 

Witness Charles Becker, clerk of the circuit court, and the 
seal thereof hereunto affixed at office this first day of February, 
A. D. 1876. 

[L. s.] CHARLES BECKER, Clerk, 
Per GEO. W. SCHUESSLER, Deputy. 


(Sherifj’s Return.) 


Come to hand February 1st, 1876. 


H. G. WEBER, Sheriff, 
By BENJ. BONEAU, D'p’y 


teturned no property found. 
Il. G. WEBER, SW 7f- 


(Endorsed :) Filed April 12, 1876. Chas. Becker, cierk. 
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STATE OF ILLINOIS, ns 
County of St. Clair, °°’ 
The people of the State of Illinois to the sheriff of St. Clair county, 

Greeting: 

We command you, as heretofore, that [of] the goods and chattels, 
lands, tenements, and real estate of St. Louis and Southeastern Rail- 
way Company (Consolidated) in your county you cause to be made 

the sum of forty-six thousand five hundred and twenty-two 
45 dollars and twenty cents, with interest thereon from the 18th 

day of January, A. D. 1876, until paid, it being the amount 
of a judgment which the People’s Bank of Belleville recovered in 
the circuit court of said county, at the January term thereof, A. D. 
1876, in a certain action of assumpsit then pending In said court ; 
and the further sum of seven dollars and seventy-five cents, being 
the amount of costs by the said plaintiff about its suit in that be- 
half expended, and also your legal commission for executing this 
writ, which you will return to the clerk’s office of said circuit court 
within ninety days from this date, with an endorsement thereon as 
to the manner in which you may have executed the same. 

Witness Charles Beeker, clerk of the circuit court, and the seal 
thereof hereunto affixed at office this 14th day of April, A. D. one 
thousand eight hundred and seventy-six. 

[L. s.] CHARLES BECKER, Clerk, 
By GEO. W. SCHUESSLER, D’p'ty. 


Sheriff’s Return. 


Come to hand April 14th, ’76, at 9 o’clock a. m. 
H. G. WEBER, Sheriff; 
by A. G. FLEISCHBEIN, D’p’ty. 


March 6, 1876. Credit, $160.00. 


Returned by order of plaintiff’s attorney, June 9th, 1876. 
H. G. WEBER, Sheriff, 
44 by A. G. FLEISCHBEIN, D'p’ty. 


Filed June 8, 1876. 


CHAS. BECKER, Clerk. 

STATE OF ILLINOIS, 
County of St. Clair, J 

The people of the State of Illinois to the sheriff of St. Clair county, 

Greeting: 

We command you, as heretofore, that of the goods and chattels, 
lands, tenements, and real estate of St. Louis and Southeastern Rail- 
way Company (Consotidated) in your county you cause to be made 
the sum of forty-six thousand five hundred and twenty-two dollars 
and twenty cents, with interest thereon from the 18th day of Janu- 
ary, A.D. 1876, until paid, it being the amount of a judgment which 
which The People’s Bank of Belleville recovered in the circuit court 
of said county, at the January term thereof, A. D. 1876, in a certain 
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action of assumpsit then pending in said court, and the further 
sum of eight dollars and fifty-five cents, being the amount of cost by 
the said plaintiff about its suitin that behalf expended, and also your 
legal commission for executing this writ, which you will re- 
45 turn to the-clerk’s office of said cireuit court within ninety 
days from this date, with an endorsement thereon as to the 
manner in which you may have executed the same 
Witness Charles Becker, clerk of the circuit court, and the seal 
thereof hereunto affixed at office this 9th day of June, A. D. one 
thousand eight hundred and seventy-six. 
[L. s.] CHARLES BECKER, Clerk. 
By GEO. W. SCHUESSLER, Deputy. 


on iff’s Eeturn.) 


Come to hand June 9th, ’76, at 9.80 a. m. 


H. G. WEBER, Sheriff: 


March 6, 1876. Cr., $160.00. 
Returned tu be reissued by order of pl’ff’s att’y. 
H. G. WEBER, Sheriff. 


Filed Sep. 8, 1876. 
CHAS. BECKER, Clerk. 


STATE Or ILLINOIS, \ set 
County of St. Clair, f° 


The people of the State of Iilinois to the sheriff of St. Clair county, 
Greeting : 


We command you, as heretofore, that of the goods and chattels 
lands, tenements, and real estate of St. Louisand Southe: istern Railway 
Company (Consolidated) in your county you cause to be made the 
| sum of forty-six thousand five hundred and twenty-two dol- 
46 lars and twenty cents, with interest thereon from the 18th day 

of January, A. D. 1876, until paid, it being the amount of a 
Judgment which the People’s Bank of Belleville recovered in the 
circuit court of said county, at the January term thereof, D. A. 1876, 
In a certain action of assumpsit then pending in said court, and the 
further sum of nine dollars and twenty-five cents, being the amount 
of costs by the said plaintiff about its suit in that behalf expended, 
and also your legal commission for executing this writ, which you 
will return to the clerk’s office of said circuit court within ninety 
days from this date, with an endorsement thereon as to the manner 
in which you may have executed the same. 

Witness Chas. Becker, clerk of the circuit court,and the seal thereof 
emmate affixed at office this Sth day of September, A. D. one thou- 
sand eight hundred and seventy-six. 

[SEAL. | CHAS. BECKER, Clers, 
By GEO. H. STOTBERG, D’p’y. 
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(Sheriff's Return.) 
Come to hand Sept. 7th, 1876, at 5.80 o’clock p. m. 


: H. G. WEBER, Sheraff. 
March 6, 1876. Cr., $160.00. 


teturned by order of plaintiff’s att’ys Oct. 20, ’76. 
47 H. G. WEBER, Sheriff. 


Filed Oct. 20, 1876. 
CHAS. BECKER, Clerk. 


STATE OF ILLINOISs, - | 
County of St. Clair, f° 


The people of the State of Illinois to the sheriff of St. Clair county, 
Greeting: 


We command you, as heretofore, that of the goods and chattels, 
lands, tenements, and real estate of St. Louis and Southeastern Rail- 
way Company (Consolidated) in your county you cause to be made 
the sum of forty-six thousand five hundred and twenty-two dollars 
and twenty cents, with interest thereon from the 18th day of Jan- 
uary, A. D. 1876, until paid, it being the amount of a judgment 
which the People’s Bank of Belleville recovered in the cireuit court 
of said county, at the January term thereof, A. D.1876,in a certain 
action of assumpsit then pending In said court, and the further sum 
of nine dollars and ninety-five cents, being the amount of costs by 
the said plaintiff about its suit in that behalf expended, and also 

your legal commission for executing this writ, which you will 
4S return to the clerk’s office of said circuit court within ninety 

days from this date, with an endorsement thereen as to the 
manner in which you may have executed the same. 


Witness Charles Becker, clerk of the circuit court, and the seal 
thereof hereunto affixed, at office, this 2nd day of January, A. D. 
1877. 

[SEAL. ] CHAS. BECKER, Clerk, 
Per GEO. H. STOLBERG, Deputy. 


(Sheriff’s Return.) 


Came to hand January 2nd, 1877, at 5 o’vlock p. m. 
March 6, ’76, eredit $160.00. 
HERM. G. WEBER, Sheriff. 


Returned unsatisfied by order of pl’ffs’ att’ys, and to be reissued 
March 35lst, 1877. 
H. G. WEBER, Sheriff, 
By A. G. FLEISCHBEIN, D’p’ty. 


Filed Mareh 31, 1877. 
CHAS. BECKER, Clerk. 
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STATE OF ILLINOIS, ial 
County of St. Clarr, 


The people of the State of Illinois to the sheriff of White county, 
Greeting: 


We command you that of the goods and chattels, lands, tene- | 
ments, and real estate of St. Louis and Southeastern Railw: ay 
49 Company (Consolidated) in your county you cause to be 
made the sum of forty-six thousand five hundred and twenty- 
two dollars and twenty cents, with interest thereon from the 18th 
day of January, A. D. 1876, until paid, it being the amount of a 
judgment which the People’s Bank of Belleville recovered in the 
circuit court of said county at the January term thereof, A. D. 1876, 
In a certain action of assumpsit then pending in said court, and the 
further sum of seventy cents, being the amount of costs by the said 
plaintiff about this writ in that behalf expended, and also your legal 
commission for executing this writ, which you will return to the 
clerk’s office of said circuit court within ninety days from this date, 
with an endorsement thereon as to the manner in which you may 
have executed the same. 
Witness Charles Becker, clerk of the circuit court, and the seal 
thereof hereunto affixed, at office, this 2nd day of January, A. D. 


1877. 


CHAS. BECKER, Clerk, 
Per GEO. H. STOLBERG, Deputy. 


[SEAL. | 


(Sheriff’s Return.) 


Received this execution this 4th day of January, A. D. 1877, at 4 
o'clock p. m. 
THOMAS J. PORTER, 
Sheriff of White County. 


50 T return this execution—no property found—March 27th, 
1877. 
THOMAS J. PORTER, 
Sheriff White County, Illinois. 
Filed Mar. 29, 1877 | 
CHAS. BECKER, Clerk. 
Credit March 6, ’76, $160.00. 


County of St. Clair, 
The people of the State of Illinois to the sheriff of Saline county, 


STATE OF ILLINOIS, } sini 


-( Greeting: 


Wecommand you that of the goods and chattels, lands, tenements 
and real estate of St. Louis and Southeastern Railw ay Company 
(Consolidated) in your county you cause to be made the sum of forty- 
six thousand five hundred and twenty-two dollars and twenty cents, 
with interest thereon from the 18th day of January, A. D. 1876, un- 
til paid, it being the amount of a judgment which The People’s Bank 
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of Belleville recovered in the circuit court of said county, at the 
January term thereof, A. D. 1876, in a certain action of assumpsit 

then pencing in said court, and the further sum of seventy 
ol cents, being ‘the amount of costs by the said plaintiff about 

this writ in that behalf expended, and also vour legal com- 
missions for executing this writ, which you will return to the clerk’s 
office of said cireuit court within ninety days from this date, with an 
endorsement thereon as to the manner in which you may have exe- 
cuted the same. 

Witness Charles Becker, clerk of the circuit court and the seal 
thereof hereunto affixed, at office, this 2nd day of January, A. D. 
1887. 

[SEAL. ] CHAS. BECKER, Clerk, 
Per GEO. H. STOLBERG, Deputy. 


(Sheriff's Return.) 


Received this execution this 4th day of January, A. D. 1877, at 8 
o'clock and 25 minutes p.m 
GEORGE E. BURNETT, 
Sheriff of Saline County. 


APRIL 2np, 1877. 
STATE OF TLLINOIs, - 

Suline County, ‘a. 

I return this execution not satisfied, having found no property sub- 
ject to levy by virtue thereof In my county. 

GEORGE E. BURNETT, 
Sheriff Saline Co., Illinois. 

Filed April 2, 1877. 

CHAS. BECKER, Clerk. 
D2, STATE ov TLLiNots, | 
County of St. Clair, J 
The people of the State of I]lincis to the sheriff of Hamilton county, 

Greeting : 

We command you that of the goods and chattels, lands, tene- 
ments, and real estate of St. Louis & Southeastern Railway Com- 
pany (Consolidated) in your county you cause to be made the sum 
of forty-six thousand five hundred and twenty-two dollars and 
twenty cents, with interest thereon from the 18th day of January, A. 
D. 1876, until paid, it being the amount of a judgment which the 
People’s Bank of Belleville recovered in the cireuit court of said 
county at the January term thereof, A. D. 1876, in a certain action 
of assumpsit then pending in said court, and the further sum of 
seventy cents, being the amount of costs by the said plaintiff about 
its writ in that behalf expended, and also your legal commissions 
for executing this writ, which you will return to the clerk’s office of 
said circuit court within ninety days from this date with an endorse- 
ment thereon as to the manner in which you may have executed 
the same. 


aw 


- set: 


_ 
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53 Witness Charles Becker, clerk of the circuit court, and the 
seal thereof hereunto affixed, at oflice, this 2d day of January, 
A. D. 1877. : 
[SEAL. ] CHAS. BECKER, Clerk, 
Per GEO. H. STOLBERG, Deputy. 
(Sheriff ’s Return.) 
Received this execution, No. 5061, at 9 o’clock a. m., January doth, 
A. D. 1877. 
March 6, 76, credit $160.00. 
J. M. BLADES, Sheriff. 
H.C. 


McLeansporo’, Iirs., April 2nd, 1877. 

I return this execution not satisfied, no property found to satisfv 
judgment, interest, and cost. 

JAMES M. BLADES, 
Sheriff Hamilton Co., Ills. 
Filed Apr. 5, 1877. 
CHAS. BECKER, Clerk. 
STATE OF ILLINOIS, ” | 
County of St. Clair, sc 
The people of the State of [linois to the sheriff of: Jefferson county, 
Greeting : 
We command you that of the goods and chattels, lands, tene- 
ments, and real estate of St. Louis and Southeastern Railway 
o4 Company (Consolidated) in your county you cause to be 
made the sum of forty-six thousand five hundred and twenty- 
two dollars and twenty cents, with interest thereon from the 18th 
day of January, A. D. 1876, until paid, it being the amount of a 
judgment which the People’s Bank of Belleville recovered in the 
circuit court of said county at the January term thereof, A. D. 1876, 
In a certain action of assumpsit then pending in said court, and 
the further sum of seventy cents, being the costs by the said plain- 
tiff about its writ in that behalf expended, and also your legal com- 
missions for executing this writ, which you will return to the clerk’s 
office cf said circuit court within ninety days from this date, with 
an endorsement thereon as to the manner in which you may have 
executed the same. 

Witness Charles Becker, clerk of the ecireuit court, and the seal 
thereof hereunto affixed, at office, this 2nd day of January, A. D. 
S77. 

[SEAL. | CHAS. BECKE-, Clerk, 
Per GEO. H. STOLBERG, Deputy. 
(Sheriff’s Ieturn.) 

The within execution came to hand Jan’y 10th, 1877, at 11 

o’clock a. m. 
G. W. YOST, 
Sheriff Jetierson Coy 


On 
i | 


Mareh 6, ’76, credit $160.00. 
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I hereby return this execution not satisfied, the St. L. & S. E. 
R way Co. being in the hands of a receiver this M’ch 31st, 1877. 

G. W. YOST, 
Sheriff Jefferson Co., Ills. 
riled April 9, 1877. 
CHAS. BECKER, Clerk. 
STATE OF ILLINOIs, ) 
(County of St. Clair, \ se 
The people of the State of Illinois to the sheriff of Washington 
county, Greeting : 

We command you that of the goods and chattels, lands, tene- 
nents, and real estate of the St. Louis and Southeastern Railway 
Company (Consolidated) in your county you cause to be made the 
sum of forty-six thousand five hundred and twenty-two dollars and 
twenty cents, with interest thereon from the 18th day of January, 
A. D. 1876, until paid, it being the amount of a judgment which 
the People’s Bank, of Belleville recovered in the circuit court of 
said county at the January term thereof, A. D. 1876, in a certain 
action of assumpsit then pending in said court, and the further 

sum of seventy cents, being the amount of costs by the said 
56 plaintiff about its writ in that behalf expended, and also 

your legal commission for executing this writ, which you 
will return to the clerk’s office of said circuit court within ninety 
days from this date with an endorsement thereon as to the manner 
in which you may have executed the same. 

Witness Charles Becker, clerk of the circuit court, and the seal 
thereof hereunto affixed, at office, this 2nd day of January, A. D.1877. 

[SEAL. ] CHAS. BECKER, Clerk, 
Per GEO. H. STOLBERG, Deputy. 


(Sheriff’s Return.) 


Received this execution this 4th day of January, 1877, at the hour 


of three (3) o’clock p. m. 
J. MAY, Sheriff. 
March 6, 1876, cred. $160.00. 


Returned not satisfied. The instruction I reeeived with the exe- 
eution to hold on till further order. I wrote to pl’ff’- attorney, and, 
not receiving any answer, | hereby return this execution Dee. 2, 1878. 

J. MAY, Sheriff. 

Filed Dee. 6, 1878. | 

CHARLES BECKER, Clerk. 
STATE OF ILLINOIS, tis 
County of St. Clair, f *° 


The people of the State of Sindis to the sheriff of St. Clair county, 
Greeting : 


57 We command you, as heretofore, that of the goods and chat- 
tels, lands, tenements, and real estate of St. Louis and South- 


j—_— 
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eastern Railway Company (Consolidated) in your county you cause 
to be made the sum of forty-six thousand five hundred and twenty- 
two dollars and 20 cents, with interest thereon from the 18th of 
January, A. D. 1876, until paid, it being the amount of a judgment 
which the People’s Bank of Belleville recovered in the circuit court 
of said county at the January term thereof, A. D. 1876, in a certain 
action of assumpsit then pending in said court, and the further sum 
of fifteen dollars and 13 cents, being the amount of costs by the said 
plaintiff about its suit in that behalf expended, and also your legal 
commissions for executing this writ, which you will return to the 
clerk’s office of said circuit court within ninety days from this date 
with an endorsement thereon as to the manner in which you may 
have executed the same. | 

Witness Charles Becker, clerk of the circuit court, and the seal 
thereof hereunto affixed, at office, this 28th day of June, A. D. 1877. 

[SEAL. ] CHAS. BECKER, Clerk, 
Per GEO. H. STOLBERG, Deputy. 


(Sheriff's Return.) 
Came to hand June 28th, 1877, at 3 o'clock p. m. 


H. G. WEBER, Sheriff. 
By A. G. FLEISCHBEIN, D’p’y. 


58 Mar. 6, ’76, credit $160.00. 
Ret. no property found, Sept. 14, 1877. 
H. G. WEBER, Sheriff, 
By BEN. BONEAN, D’p’y. 


Filed Sept. 14, 1877. 
CHARLES BECKER, Clerk. 


STATE OF ILLINOIS, a 
St. Clair County, tas, 

I, Charles Becker, clerk of the circuit court of St. Clair county, in 
the State aforesaid, do hereby certify the above and foregoing to be 
a true and correct copy of order of court, at January term, 1876, as 
the same appears of record in law record C, page 185, and executions 
issued upon the judgment aforesaid, together with all the endorse- 
ments made upon the said executions as the same are now on file in 
my office in a certain cause lately pending in said court on the law 
side thereof, wherein People’s Bank of Belleville is plaintiff and St. 
Louis & Southeastern R. W. Co. (Consolidated) is defendant. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Belleville, this 2th day of December, A. D. 1879. 

[SEAL. ] CHARLES BECKER, Clerk, 
3y GEO. W. SCHUESSLER, D’p’ty. 


(Endorsed :) Filed November 30th, A. D. 1880. J. A. Jones, clerk. 


oo And thereupon, to wit,on the day last aforesaid (being 
Tuesday), the following proceedings were had in said court in 
the matter of said intervening petition and entered of record, to wit: 


o8 JOSEPH PENN, ASSIGNEE, &C., VS. 
Rule on Receiver to Answer Interv’g Petition of Penn. 


Putrto C. Cartuoun et al. 
VS. I 1 
, -In Chancery. 
Str. Louis & SOUTHEASTERN RAILWAY COMPANY ) 
(Consolidated). 
Consolidated. 
FREDRIK WILLEM OEWEL et al. 
Us. I 1 
; — | n Chancery. 
St. Louris & SOUTHEASTERN RAILWAY COMPANY y 
(Consolidated) e¢ al. 


This day comes Joseph Penn, by C. W. Thomas, Esq., his solicitor, 
and files his petition herein, which the receiver of said railway com- 
pany is ruled to answer in twenty days. 


And afterwards, to wit, on Thursday, the 23d day of Deceinber, at 
the June term of said court and in the year last aforesaid (1880), the 
following further proceedings were had in said court in said consoli- 
dated cause and entered of record, to wit: 


60 Order Allowing Evidence Taken in one Petition to be Used in 
Other Petitions. 


FREDRIK WILLEM OEWEL ef al. 
vs. 
Sr. Louis & SOUTHEASTERN RAILWAY COMPANY 
(Consolidated) et al. 


In Chancery. 


Consolidated. 


Puito C. CALHoun et al. 
vs. 
St. Louis & SOUTHEASTERN RaAtLWAY CoMPAny [ 
(Consolidated) e¢ al. 


On this 28d day of December, A. D. 1880, comes Charles W. 
Thomas, solicitor for certain intervening petitioners herein, and also 
comes Bluford Wilson, solicitor for the receiver, and it 1s ordered by 
the court that any evidence heretofore taken in the matter of any 
intervening petition filed herein may be read on the hearing of any 
other intervening petition herein so far as applicable, this order, how- 
ever, not to prejudice the right of any of the parties to take any 
evidence which may be desired. 


In Chancery. 


And afterwards, to wit, on Friday, the 22d day of April, at the 
January term of said court,in the year of our Lord 1881, the 
61 following further proceedings were had in the matter of said 
intervening petition in said court and entered of record, to 

wit: 


( ™ o™ ™ Nw oe 


ss 
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Order Appointing Don Turner Comm’r to Tuke Testimony. 


FREDRIK WILLEM OEWEL ef al. 
vs. 
Sr. Louis AND SOUTHEASTERN RAILWAY CoMPAny, 
(Consolidated) et al. 


In Chancery. 


Consolidated. 
Puito C. Catuoun, Trustee, «e., 
Us. 
St. Louis AND SOUTHEASTERN RAILWAY COMPANY 
(Consolidated) e¢ al. 


In the Matter of the Petition of Jos—Epn PENN, Assignee of the 
People’s Bank of Belleville. 


| In Chancery. 


And now, on this 22d day of April, 1881, on motion of the peti- 
tioner, it is ordered by the court that this cause be referred to Don 
Turner to take and report any testimony that may be offered by 
elther party on resonable notice. 


And afterwards, to wit,on Monday the 29th day of August, 

62 at the June term of said court, in the year last aforesaid (1881), 
the following further procedings were had in said court in 

the matter of said intervening petition and entered of record, to wit: 


Order Appointing C. Wendt Com’r to Take Testimony. 


FREDRIK WILLEM OEWEL ef al. 
7 vs. 
St. Louis AND SOUTHEASTERN RAILWAY CoMPANY 
(Consolidated) et al. 


>In Chancery. 


) Consolidated. 
Puito C. CALHoun, Survivor, Trustee, 
US. 
St. Louis AND SOUTHEASTERN RAILWAY COMPANY 
(Consolidated) e¢ al. 


In the Matter of the Intervening Petition of JosepH PENN, Assignee 
of the People’s Bank of Belleville. 

And now, on this 29th day of August, 1851, comes again the com- 
plainant, Philo C. Calhoun, survivor, trustee, by Bluford Wilson, 
his solicitor, and, on motion of said solicitor, it is ordered that Car- 
sten Wendt, of New York, be, and he is hereby, appointed special 
examiner herein, under the 67th rule as amended, to take the depo- 


| In Chancery. 


(sitions of Charles Opdyke, Erastus Young, William S. Opdyke, and 


I’. W. Pickerel and others, witnesses on the part of the complainant 
In this cause. 


63 And afterwards, to wit, on the 14th day of October, in the 

year last aforesaid (1881), came the said intervening peti- 
tioner, by his solicitor, and filed in said court his amended and sup- 
plemental intervening petition in said cause, which is in the words 
and figures following, to wit: 


JOSEPH PENN, ASSIGNEE, &¢., VS. 


Amended Petition of Penn, Assignee, Kc. 


Unitep States oF AMERICA, 
Southern District of Illinois: 


In the Circuit Court of the United States. In Equity. 


Puito C. CaLuoun and GEORGE OppykE, Trustees, 
US. 
THE St. Louis AND SOUTHEASTERN RAILway Company (Consolidated). 


FREDRIK WILLEM OEWEL ef al. 
US. 
Tue St. Louis AND SOUTHEASTERN RAILWAY Company (Consolidated) 
et al. 


The amended and supplemental intervening petition of Joseph Penn, 
assignee of the People’s Bank of Belleville. 


64 To the honorable the judges of said court, sitting in equity: 
Your petitioner, by leave, &c., respectfully shows unto 
your honors— 

1. That the said People’s Bank of Belleville is a corporation of 
the State of Illinois with general banking powers, and did a gen- 
eral banking business in the city of Belleville, in said State, in pur- 
suance of its charter, from July, 1869, until the 22d day of April, A. 
D. 1878, when it assigned to your petitioner, for the benefit of its 
creditors, all its property and assets of every kind and nature so- 
ever, as will more fully appear from the deed of assignment made 
by said bank to your petitioner and ready to be produced upon the 
hearing hereof. 

2. That on the 1st day of December, A. D. 1875, the said St. Louis 
and Southeastern Railway Company (Consolidated) borrowed from 
the said bank the sum of $40,000, and as an evidence of its indebt- 
edness gave to said bank its promissory note for that sum bearing 
that date and payable one year thereafter, with interest at the rate 
of ten per cent. per annum, payable semi-annually. 

3. That said loan was made with the knowledge and consent of 
the said Philo C. Calhoun and George Opdyke, trustees in all the 

mortgages and deeds of trust mentioned in the bill in this 
65 consolidated cause, for the purpose of paying off and satisfy- 

ing coupons upon bonds secured by the first mortgage upon 
said railroad of the said company, bearing date October Ist, 1869, 
and was applied to that purpose, the earnings of said company 
being at that time insufficient to pay its expenses and pay said cou- 
pons. 

4. That at the time said loan was made said company was wholly 
insolvent, which fact was then unknown to said bank, but well 
known to said trustees, and your petitioner claims that under the 
circumstances the holders of the bonds secured by said first: mort- 
gage are not entitled to retain the money so borrowed from said 
bank and paid over to them, but that the same should be restored 
to your petitioner from the fund arising from the sale of property 
made under the decree of this court in said cause. 
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5. And your petitioner further shows that the total earnings of 
said company derived from the operation of its railways, described 
in the bill filed in said cause, and from all sources for the fiscal year 
ending July 3lst, 1874, during which said sum was_ borrowed, 
amounted to $1,245,665.91, while the expenses of operating the 

said railways for the same period amounted to the sum of 
66 $960,414.05, leaving, as the net earnings of said company for 
said period, the sum of $285,251.86. 

6. That during said fiscal year the said company expended in 
necessary equipment for and permanent and lasting improvements 
of said railways, and for the substantial and enduring betterment of 
said property, the sum of $995,121.12, which expenditures were 
necessary in order that said property should be completed and per- 
fected and brought into condition to do the business which might be 
offered said company to do. 

7. That the operating expenses aforesaid and the said expendi- 
tures for necessary equipment and needed and lasting improvements 
and betterments above mentioned incurred and made during said 
fiscal year exceeded the total income of said company derived from 
said property in the sum of at least $109,369.26. 

8. That interest coupons upon the first- mortgage bonds of said 
company, which are particularly described in the said bill of the 
said Fredrik Willem Oewel e¢ al., to which reference is made, ma- 

turing during said fiscal ye: ir, amounted to 8157,500 in gold, 
67 which it was necessary for said company to pay as they ma- 

tured, not only in order that 1t might maintain its credit and 
be enabled to dispose advantageously of its consolidated mortgage 
bonds particularly described in the bill of said Calhoun and “Op- 
dyke filed herein, to which reference is made, but that in order that 
a foreclosure of said first mortgage and the consequent sequestration 
of ali of said property, which would at that time have been disas- 
trous to the interests of said company, might be averted. 

9. And your petitioner further shows unto your honors that, de- 
fault having been made by the said cempany in the payment of the 
said note according to its tenor and effect, the said bank brought an 
action against the said company in the circuit court within and for 
the county of St. Clair, in said State, to recover the amount due 
upon the same, and at the January term, A. D. 1876, of said court, 
to wit, on the 18th day of January, A. D. 1876, recovered a jude- 
ment against said company in said action for $165 522.20. 

10. That said bank caused executions to issue upon said judgment, 
and to be delivered to the sheriff of said ‘county of St. Clair on the Ist 

day of February, A. D. 1876; on 14th day of April, A. D. 


68 1876; on the 9th day of June, A. D.1876; on the Sth day of 


September, A. D. 1876, and on the 2d day of January, A. D. 
1877, and also on said last day caused executions to be issued on 
said judgment and placed in the hands of the several sheriffs of 
White county, Saline county, Hamilton county, Jefferson county, 
and Washington county, in said State, the above named being all 
the counties in said State into or through which the railway of the 
said consolidated company is built or operated. 
6—172 
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11. That at the time said executions were issued all the property 
of satd company, including its rolling-stock, of the value of $1,000,000, 
was in the hands of the receiver of this court, appointed in said 
cause, and none of said sheriffs could find any property of said com- 
pany whereon to levy any of said executions, and the said Judgment 
remains wholly unpaid. 

12. And your petitioner further shows that neither of the mort- 
cages mentioned in any of the bills in this case was ever acknowl- 
edged as a chattel mortgage, nor was any memorandum of the roll- 
ing-stock or other personalty therein described or mentioned ever 
entered upon the docket of any justice of the peace in said State, 
nor was the possession of any of said rolling-stock or other person- 

alty ever parted with by said company until the appointment 
69 of said receiver was made, when it went under the decree of 
this court into his custody. 

15. That all the personalty of said company, including its rolling- 
stock, was purchased by it, and came to Its possession subsequently 
to July 2d, 1870, and that all the bonds named in the bills filed 
herein were negotiated subsequently to that date. 

14. That the total length of the main track of the railway of said 
consolidated company in the State of [lhnois is and was 208 miles, 
of which 160 miles is included in and incumbered by the first mort- 
gage described in said bill of said Fredrik Willem Oecwel ce adl., 
and 42 miles of which, known as the Evansville Division of said 
railroad, is included in and incumbered by the consolidated mort- 
gage mentioned in said bill of said Calhoun and Opdyke, and no 
other, 6 miles of which, called the O’Fallon branch, is ineluded in 
and incumbered by the mortgage of said branch mentioned in said 
last-named bill, and no other. 

15. That what is known as the Nashville Division of said com- 
pany’s railway, being all that part of said railway in the States of 

Kentucky and ‘Tennessee, is, as your petitioner is informed, 
70 146 miles in length, and the rolling-stock and personal prop- 

erty thereto appertaining and belonging has always by said 
company been kept separate and apart as belonging and appertain- 
ing particularly to said division, and as not appertaining or belong- 
ing to any other portion of said railway. 

16. That the rolling-stock appertaining and belonging ‘io said 
O’Fallon branch and said Evansville Division has been in nowise 
kept separate and apart from that appertaining and belonging to 
the balance of said railway in said State of Illinois, and there are 
no means by which the same can be identified and segregated from 
sald last-named rolling-stock. 

17. That the rotling-stock and other personal property of said 
company was recently sold by the master in chancery of this court 
under the decree of sale made in said cause along with the realty 
Without any separation thereof or any separate bid having been made 
therefor and that the said rolling-stock and personalty property 
formed at least one-third of the consideration for which said prop- 
erty sold as a whole. 

18. Aw: your petitioner further shows unto your honors that 
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the interlocutory order of this court in said cause appointing 
71 a receiver and his subsequent assumption of his duties as 

such made it impossible for said bank or your, petitioner to 
persue the means and remedies afforded by Jaw for the collection of 
said judgments by subjecting some of said rolling-stock to sale to 
satisfy the same, and that the means and remedies which he or said . 
bank might legally have resorted to were by said interlocutory order 
suspended and abrogated, and his only means of collecting said in- 
debtedness is from the fund arising from the sale of said property 
by said master. 

In consideration of the premises your petitioner prays your honors 
to order and decree that so much of said fund as may be necessary 
to pay said indebtedness may be paid over to your petitioner by the 
officer having custody of the same, and in ease said fund shall have 
become impared or should appear to be insufficient for said purpose 
that your honors will order the same to be increased until it is ade- 
quate for said purpose, and that such other and further relief will 
be granted petitioner as the circumstances may require and_ as to 
equity and good conscience may appertain. 

JOSEPH PENN. 

CHARLES W. THOMAS, 

Solicitor for Petitioner. 
72 STATE OF ILiinots, St. Clair County: 

Joseph Penn, being first duly sworn, says, upon his oath, that, as 
far as they come within his personal knowledge, the allegations of 
fact contained in the above petition are true, and as far as they rest 
in his information and belief he verily believes them. to be true. 


JOSEPH PENN. 

Subscribed and sworn to before me October 3, 1881. 

[h. s.] ALBERT G. BADGLEY, 
Nota ry Public. 

(Endorsed :) Filed October 14, 1881. J. A. Jones, clerk. 

And thereupon, to wit, on the day last aforesaid (being Friday), 
at the June term of court, the following further proceedings were 
had in said court in the matter of said intervening petition and en- 
tered of reeord, to wit: 


79 Rule on Complainants to Answer Amended Petition. 
FREDRIK WILLEM OEWEL ef al. '} | 
” 
us, t if ST . 
aie ’ , -In Chancery. 
(Sr. Louris AND SOUTHEASTERN RaAatnway Company { Y 
(Consolidated) et al. ; 
Consolidated. 
Puito Carioun, Trustee, ) 
US. { ] 1 
7 ,' In Chancery. 
St. Louis AND SouTHEASTERN RAILWAY COMPANY |{ . : 
(Consolidated) et al. J 


And now, on this 14th day of October, A. D. 1881, comes Joseph 
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Penn, assignee of the People’s Bank of Belleville, by Charles W. 
Thomas, his solicitor, and leave is given him by the court to file in 
said cause instanter his amended petitition, and the court grants a 
rule on the complainants in the bills herein to answer said eaaliel 

petition within thirty days 


And afterwards, to wit, on the Ist day of December, in the year 
last aforesaid (1881), ‘ame the complainants in said consolidated 
cause and filed their answer to said amended intervening 
74 petition, which answer is in the words and figures following, 
to wit: 
Answer to Int’v’g Petition of Penn. 


In the Cireuit Court of the United States for the Southern District 
of Illinois, at Springfield. 
FREDRIK WILLEM OEWEL et al. | 
vs. 
tur Sr. Louris & SOUTHEASTERN RAILWAY 
Company (Consolidated) e¢ al. 
and Consolidated. 
Pittito C. CALHowN, Survivor, Trustee, 
Us. 
The Sr. Louts & SourHEASTERN RAILWAY f{ 
Company (Consolidated) eé al. 


f In Equity. 


-In Equity. 


In the Matter of the Intervening Petition of JoserH PENN, Assignee 
of the People’s s Bank of Belleville. 


Now comes the above-named complainants, by Bluford Wilson, 
their solicitor, and for answer to the matters and things in the peti- 
tion of the said Joseph Penn, assignee, Ke., set forth, say: 

1. That they presume it to be true, as stated in said petition, the 

said defendant company, the St. Louis & Southeastern Railway Com- 
pany (Consolidated), borrowed from said bank on the Ist day of De- 

cember, 1878, the sum of forty thousand dollars, and as an evi- 
75 dence of the said indebtedness gave said bank its promissory 

note of that date; but the complainants say that at the time 
said note was executed by said company and delivered to said bank 
it also delivered to said bank $80,000 of the consolidated fitst-mort- 
gage bonds of said company as collateral se curity for the payment 
of said note, and that the said bank accepted the same as such col- 
lateral security, and that such acceptance is inconsistent with the 
facts alleged in said petition as grounds for the payment of said 
claim out of the fund now in court, and is a good defence in equity 
against said claim. The said collateral was worth at the time it was 
delivered to said bank above sixty eents on the dollar, and has 
realized its holders in the present foreclosure proceedings about 40 
cents on the dollar. 

2. That the said loan of $40,000 was made upon the faith of the 
above collateral security and upon the faith of the personal endorse- 
ment of the firm of Winslow & Wilson, in the nature of additional 
security, and that the said bank, by its president, testified in a cer- 
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tain attachment proceeding heretofore tried in this court that the 
said loan was made solely upon the credit of Winslow & Wilson. 

Reference is made to said testimony, and for greater certainty 
76 it is prayed to be taken as part hereof. Complainants sub- 

mit that the taking of such collateral and personal security 
was and is inconsistent with the claim of the petitioners as now set 
forth on their said petition and is in equity a good and sufficient 
answer to the said claim. 

3. That it is not true that the said defendant company borrowed 
the said $40,000 in order, as stated in said petition, to meet the pay- 
ment of first-mortgage coupons, and so prevent foreclosure ; nor can 
the said bank show that the whole or any portion of said $40,000 
was applied to the payment of such coupons or any coupons, or to 
the making of improvements of the property; and as to all such 
matters in said petition alleged the complainants pray strict proof. 

4, That all personal property, including all the rolling-stock of 
said defendant company of every description, whether pertaining to 
the O’Fallon branch, the Evansville Division, or any other section 
or division of said company’s railway, was fully and legally covered 
by the mortgages, real and chattel, as set out in the original and 
amended bills of the complainants filed in the original cause herein, 

to which said bills, and the said mortgages as exhibits thereto, 
17 and the evidence in support thereof, reference 1s made for 

greater certainty, and so much of the same as is pertinent 
hereto is prayed to be taken as part hereof. 

5. That it is true, as stated in said petition, on default having been 
made by the said company in the payment of said note, that said 
bank brought an action against said company in the circuit court of 
St. Clair county, [hinois, to recover the amount due upon the same, 
and that on the 18th day of January, 1876, said bank recovered a 
judgment against said company for $46,522.20, and that the same 
remains unpaid, and that the payment of the amount due on said 
Judgment is the object and praver of said petition. In answer thereto 
complainants say that the said bank was duly made a party defend- 
ant to the original cause herein, and that upon due service made 
upon said bank to appear and answer the bill of complaint herein 
more than ninety days before the first day of the January term, 1850, 
of this court, afterwards, to wit, on the 3lst day of March, 1580, the 
said bank was tliree times solemnly called in open court pursuant 

to said service, but eame not, and made default, and there- 
78 upon it was duly ordered, adjudged, and decreed by this court 
that the bill of complaint herein and the matters and things 


therein contained be, and the same were, taken as confessed against 
‘said bank, all of which will fully appear upon reference to the 


records in this cause. And the ecomplainants set forth said decree as 
a full and sufficient answer and defence to the claim of the said 
bank as set out in its said petition. 

6. That the matters and things set out in said petition are other- 
wise insufficient in equity to warrant any finding against the com- 
plainants, and the complainants pray the same benefits on their an- 
swer to the said petition as if they had demurred to the same. 
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And now, having full answer made, — pray to be hence dismissed, 
with their reasonable costs. 
FREDRIK WILLEM OEWEL, 
PHILO C. CALHOUN, anxp OTHERs, 
By BLUFORD WILSON, Their Solicitor. 
(Endorsed :) Filed December 1, 1881. J. A. Jones, clerk. 


79 And afterwards, to wit, on Thursday, the 25th day of May, 

at the January term of said court, in the year A. D. 1882, the 
following further proceedings were had in said court in the matter 
of said intervening petition and entered of record, to wit: 


Rule on Petitioner to Complete Testimony. 


FREDRIK WILLEM OEWEL et al. 
vs. 
Sr. Louts & SOUTHEASTERN RAILWAY COMPANY 
(Consolidated) e¢ al. 


-In Chancery. 


Consolidated. 
Piro C. Catnoun, Trustee, &e. ; 
vs. 

St. Lours & SouTHEASTERN RAILWAY CoMPANy { 

(Consolidated) e¢ al. 
In the Matter of the Intervening Petition of JosepH PENN, 
Assignee, Xe. 

On motion of the defendant it is ordered by the court that the 

petitioner complete his testimony in twenty days. 


In Chancery. 


And afterwards, to wit,on Monday, the 23d day of July, at the 

June term of court, in the year A. D. 18838, the following 

SO further proceedings were had in said court in the matter of 
said intervening petition and entered of record, to wit: 


Order Setting Petition for Hearing. 


FREDRIK WILLEM OEWEL e€ al. ) 
a | 
US, ( I N 
— . -In Chancery. 
Sr. Louis & SourHEASTERN RAILWAY CoMPAny | y 
(Consolidated) e¢ al. J 
Consolidated. 
Puito C. CaLtnoun, Trustee, ) 
US. 


Sr. Louis & SOUTHEASTERN RAILWAY COMPANY 
(Consolidated) et al. 


In the Matter of the Intervening Petition of JosepH PENN, Assignee, 
Xe. 

And now, on this 23d day of July, 1883, come the complainants in 
the original cause by their solicitors, Wilson & Jones, and upon 
their motion it is ordered by the court that the matters in contro- 
versy under the said intervening petition shall be set down for 
hearing on Saturday, the fourth day of August, next. It is fur- 
ther ordered that the clerk mail an official copy of this order 


| In Chancery. 


co 
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81 to the attorney of the petitioner; and afterwards, to wit, on 

Friday, the 10th day of August, at the term of court, and in 
the year last aforesaid, the following further proceedings were had 
in said court in matter of the said intervening petition and entered 
of record, to wit: 


Decree Dismissing Interv’g Petition of Jos. Penn. 


FREDRIK WILLEM OEWEL eé¢ al. ) 
US. 
Sr. Louts AND SOUTHEASTERN Raiiway Company f In Chancery. 
(Consolidated) eé al. 
Consolidated. 
Puito C. CALHoun, Trustee, 
US. ( 
Sr. LouIs AND SOUTHEASTERN RAILWAY Company { In Chancery. 
(Consolidated) e¢ al. 


On the Intervening Petition of JosernH PENN, Assignee of the Peo- 
ple’s Bank of Belleville, Illinois. 


And now,on the 10th day of August, 1883, come the parties by, their 
counsel, and submit this cause to the court on the petition, answer, 
exhibits, and proofs; and the court having heard and considered the 
same, and being sufficiently advised in the premises, doth order and 
decree that said intervening petition be dismissed; and on motion 

of the petitioner an appeal to the United States Supreme 
82 Court is allowed him on his entering into bond to the com- 
plainants in the principal cause in the penalty of five hun- 
dred dollars, and conditioned as the law directs, within sixty days. 


And thereupon, on the day last aforesaid (August 10th, 1885), 
there was filed in said court, in the matter of said intervening pe- 
tition, the following certificate of evidence, which was signed by the 
judge and ordered to be made a part of the record in said cause, to 
Wit: 

83 Certificate of Evidence. 


In the Cireuit Court of the United States for the Southern District 
of Illinois. June Term, A. D. 1883. In Equity. 
Puito C. Catnoun, Trustee, &c., 
vs. 
THe Sr. Lovis AND SouTHEASTERN RaAtLway Company (Consoli- 
dated) e¢ al. 
FREDRIK WILLEM OEWEL e¢ al. 
US. 
Tue Sr. Louts AND SOUTHEASTERN RatLway Company (Consoli- 
dated) et al. 


Consolidated cause. 


In the Matter of the Intervening Petition of Josepn PENN, Assignee 
of the People’s Bank of Belleville, Filed in said Cause. 
I, the undersigned, by whom the said matter was heard, do hereby 


ee ute reper 
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certify that upon such hearing the said intervening petitioner, to 
maintain the issue on his part, read in evidence the following deed 
of assignment: 


1. Assignment of People’s Bank to Jos. Penn. 


This indenture, made this twenty-second day of April, A. D. 1878, 

between the People’s Bank of Belleville, a corporation of the State 

of Illinois, doing business in the city of Belleville, party of 

84 the first part, and Joseph Penn, of the same city, party of the 
second part, witnesseth : 


That whereas the said party of the first part is justly indebted 
to divers persons in divers sums of money, which, by reason of 
sundry losses and misfortunes, it fears it has become unabie fully 
to pay, and is desirous of providing for the payment thereof by an 
assignment of all its property and effects: For that purpose, now, 
therefore, the said party of the first part, in consideration of the 
premises and of the sum of one dollar to it in in hand paid by the 
said party of the second part, the receipt whereof is hereby acknowl- 
edged, hath granted, bargained, sold, transferred, assigned, and set 
over, and by ‘these presents doth orant , bargain, sell, transfer, assign, 
and set over, to the party of the second part, and his successors in 
the trust hereby imposed, all and singular the lands, tenements, 
hereditaments, and appurtenances, goods, chattels, stocks, promissory 
notes, debts, bills of exchange, choses in action, claims, demands, 
property, and effects of every” kind and description belonging to the 
said party of the first part, or in which it has any right, title, or in- 

terest whatsover, the same being more fully and more par- 
85 ticularly enumerated and described in the inventory attached 

hereto and made part hereof; to have and to hold the same 
and every part and parcel thereof, with the appurtenances, unto the 
said party of the second part and his successors in trust, never- 
theless, to and for the uses, intents, and purposes following—that is 
to say 

I‘irst. To take possession of the said property hereby assigned, 
and to sell and dispose of the same with reasonable diligence, either 
at public or private sale, and for the best prices that can be obtained 
therefor, and to convert the same into money, and to collect all 
such debts and demands as may be collectable and with and out 
of the proceeds of said sales and collections, 

Secondly. After reserving therefrom such commissions and allow- 
ances as may be made to him by the county court of the county “ 
Saint Clair, in the State of Iinois, on account of the just and re 
sonable expenses, costs, charges, and fees of executing this so 
ment, and of carrying into effect the trusts hereby created, to pay 
and discharge from time to time, by fair and equal dividends to the 

creditors of the party of the first part, their claims and de- 
86 mands against it, or so much thereof as the said assets of the 
party of the first part when reduced to money as aforesaid 
and ratably and fairly divided among all of said creditors will 
suffice to pay. And should there be a surplus of the proceeds of 
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the sale of the said property and the collection of the said debts and 
demands remaining in the hands of the party of the second part 
after the payment of all the said expenses, costs, fees, and charges of 
executing this assignment, and of all the claims and dem: inds of 
all the said creditors, the said party of the scecond part shall pay 
over and return said surplus to the party of the first part. And the 
said party of the second part shall, in all things, administer and 
execute the trusts hereby created in compliance with the provisions 
of an act of the General Assembly of the State of Illinois entitled 
“An act concerning voluntary assignments, and conferring juris- 
diction therein upon county courts.” Approved May 22, 1877; in 
force July 1, 1877. | 
And the said party of the second part does hereby accept the trust 
created and in him reposed by these presents and doth hereby cov- 
enant that he will honestly and faithfully and without delay 
87 execute the same according to the best of his skill, knowl- 
edge, and ability. 


In witness whereof the said People’s Bank of Belleville has caused 
its name to be signed to this deed by its president and its common 
and corporate seal to be hereunto affixed, and the said Joseph Penn 
has hereunto set his hand and seal on the day and year first above 
written. 


[Corporate Seal. ] 
THE PEOPLE’S BANK OF BELLEVILLE, 
By SEBASTIAN FEITSAM, Its President. [sear]. 


Attest : ENOS D. USNER, Cashier. 
JOSEPH PENN, Trustee. [sear]. 


STATE OF ILLINOIS, | 
St. Clair County, s °° 
I, Louis C. Starkel, clerk of the county court in and for said 
county and State, do hereby certify that Sebastian I*citsam, person- 
ally known to me to be the president, and Enos D. Usner, personally 
known to me to be the cashier of the People’s Bank of Belleville, 
and Joseph Penn, who is also personally known to me, appeared 
before me this day and acknowledged that they executed the fore- 
going instrument as their free and voluntary act, and the said Se- 
bastian Feitsam and Enos D. Usner acknowledged that they 
88 had executed the same as the free and voluntary act of the 
said bank. 
And the said Sebastian Feitsam being by me duly sworn saith 


“upon his oath that he is the president and the said Enos D. Usner 


is the cashier of the said bank; that the seal attached to the said 
instrument is the common seal of the said bank, and that it was 
attached thereto and the said instrument was executed and deliv- 
ered to the grantee named therein by order of the board of directors 
of said bank; and I further certify that the said Sebastian Feitsam 
is known to be a creditable person and witness. 

In witness whereof I have hereunto signed my name and affixed 
7—172 
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the seal of said court, at my office, in the city of Belleville, in said 
county, this twenty-second day of April, 1878. 


6.) LOUIS C. STARKEL, Co. Clerk, ny 


(Indorsements on back.) _ i 

STATE OF InitNors, St. Clair County : 
This instrument was filed for record April 22d, 1878, and recorded , ’ 
in book 145, page 1, et seq. f 
CHARLES BECKER, Recorder. : 

S9 STATE OF ILLINOIS, | 
Madison County, J 


SS - 


I hereby certify that this instrument was this day, at 10 a.m.,, 
filed and duly recored in said county, in book 145, page- 412, 413, 
and 414. 

Given under my hand this 29 day of April, A. D. 1879. 

JOUN D. WEISEL, 
CUk Cir. Court. 


No. 440,261. 


STATE OF ILLINOIS, | das 
Cook County hh 
Recorded Dec. 26, A. D. 1882, at 12 o’clock m.,in book 1269 of 
records, page ool. 


JAS. W. BROCK WAY, Pecorder. 


And then petitioner read evidence the following depositions : 


“ 


2. Deposition of Fred’k I. Pieper. 


Rreperick TH. Prerer, being first duly sworn, deposes as follows: 


lnterrogatory. State your name, age, and place of residence. 

Ans. My name is Irederick H. Pieper; am 50 years old, and re- 
side at Belleville, St. Clair county, Ils. 

Question. State whether you at any time were an officer of 
90 the People’s Bank of Belleville; and, if so, what office you 
filled in’said bank, and for what period you filled it. 

Ans. I was president of that bank from its organization in 1869 
up to about January, 1877. 

Quest. State whether, as such president, you were instrumental in 
effecting a loan to the St. Louis & Southeastern Railway Company 
(Consolidated) mentioned in the said intervening petition; and if 
you were, and any representations were made to you by said com- 
pany or any of its officers during negotiations for said loan respect- 
ing the financial condition and prospects of the said company at 
that time, and respecting the purposes for which the noney so to be 
lent was to be used by said company, you may state fully all those 
representations, and any other circumstances connected with the 
affair which may serve to present a true history thereof. 

Ans. About August, 1875, J. I. Alexander, treasurer of said com- 
pany, presented a note for $20,000, made by said company and en- 


am, 
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dorsed by Winslow and Wilson and J. I’. Alexander and J. B. Hun- 
ter and Wm. S. Smith to the bank for discount. I stated to him that 
the bank could not aecept the paper. I declined to entertain the 
paper. He stated that the note was good and that he needed 
v1 the money for the purpose of paying Interest on the first- 
mortgage bonds of that company ; that the prompt payment 
of this interest was very necessary in order to dispose of the consoli- 
dated bonds which they were then negotiating. I then left him, 
and he then came in with Charles W. Thomas and appeared before 
the discount board, then in session, at which I was present, in which 
the same representations were made as above stated, and, in addi- 
tion, said that the securities, Winslow & Wilson, were solvent, own- 
ing large amount of real estate, as well as the O’Falion railroad. 
He obtained the money; the directors granted the loan. nither at 
that time or immedi: ately thereafter I had a conversation with Mr. 
Alexander in reference to the bank’s taking acceptances of Geo. W. 
Opdyke, who was aiding them in raising money to pay Interest on 
these first-mortgage bonds: that they had a fair prospect of disposing 
[of] the consolidated bonds, but would be unable to do so if they 
made default in the first- -mortgage bonds. We discounted $10,000 
of this paper, which was afterwards paid at maturity by Geo. Opdy ke 
& Co. Subsequent to that, and before the panie of 1875, the 
92 bank discounted at two different times two $10,000.00 notes 
of said company, endorsed by Winslow and Wilson and J. F. 
Alexander. Winslow and Alexander were both present at the dis- 
count of these notes, and stated that 1t was necessary to obtain this 
money to pay interest on the first-mortgage bonds of said company 
promptly, in order to dispose of the consolidated bonds, negotiations 
for sale of which were fast being consummated. In addition to the 
security above referred to, there were deposited with the bank 
$20,000 consolidated bonds with each note; that as soon as consoll- 
dated bonds could be sold they could pay the note before maturity. 
These notes, the $20,000 and two $10,000 notes above referred to, 
were not paid at maturity, but were renewed by one note dated De- 
cember 1, 1873, a copy of which is Exhibit “A” to petition, said 
note being for $40,000.00; and with this note were pledged, as col- 
lateral security, $80,000.00 of consolidated bonds of said company. 
Quest. What was the financial condition of those securities when 
those notes fell due? 
Ans. It was not good. They said they could not pay, 
Quest. State whether the representations as to ihe owner- 
YS ship of O'Fallon railroad were true. 


(Objected to by Mr. Jones.) 


Ans. They were not true according to decision of United States 
Supreme Court since had. 

Quest. State what became of the 880,000 consolidated bonds 
pledged to secure said $40,000 note, and, if they were sold) by 
the bank after default in payment of the note, state who was present 
at sale, what notice, 1f any, was given to company of sale, how much 
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was realized thereat by the bank, and what value the said bonds had 
at that time, if any. 

Ans. After giving the company and all parties in interest written 
notice of the sale the bonds were sold in accordance with the notice 
at the front door of the court-house, in the city of Belleville, St. 
Clair county, Ills. At this sale C. F. Noetling, J. M. Hamill, and 
myself were present. J. M. Hamill was then attorney for the com- 
pany. About $160.00 was realized at thesale. Upon inqury I found 
the bonds were worthless; they were knocked down to me. J resold 
them to C. W. Thomas for $200. : 

Quest. What was the value of those bonds at any time after 
O4 the note fell due, and what was their value at the time they 
were pledged in December, 1878? 

Ans. They were worthless at the time and after the note fell due. 
From information I[ obtained they had a speculative value depend- 
ent upon the sale of these bonds averting a foreclosure of first-mort- 
wage bonds at the time when we took them. 

Cross-examination : 

Quest. IHlave you now stated all the conversation in reference to 
these several loans that took place at these several meetings ? 

Ans. No; [have not. Those conversations were quite lengthy. 
I have only given substance. 

(Ques. Were any persons present other than those you have men- 
tioned ? 

Ans. Am not certain; think not. Perhaps Mr. Badgely, cashier 
of bank, was present at last loans. 

Quest. Are you the same I*. H. Pieper who testified in the suit of 
People’s Bank of Belleville vs. Edward I’. Winslow and James H. 
Wilson, partners, &e., under firm name of Winslow & Wilson, suit 
in attachment in U. 8. circuit court, southern district of Illinois, 

April 10, 1877 ? 
YO Ans. I am. 
Quest. Are the transactions testified to there by you the 
same as referred to in your direct examination here ? 

Ans. Yes. | 

Quest. In your examination in the suit of People’s Bank of Belle- 
ville vs. Winslow & Wilson, referred to above, in answer to the ques- 
tion by Major Wilson, “State what you know about this $40,000 
loan by the People’s Bank to the St. Louis & Southeastern Railway 
Company, when it was first made, as to the renewals, and as to the 
circumstances attending its making and renewal,” did you not an- 
swer, “I don’t remember the dates. I take it from the book. The 
first loan was made on or about the 2d day of August, 1873. Mr. 
Alexander came to me—he was the treasurer of the St. Louis & 
Southeastern Railway Company—and asked me if we had any sur- 
pilus money in the bank. I told him we had. He said he desired 
to borrow 820,000. [ told him that I didn’t think we could aeccom- 
modate him. Ile said he had a piece of paper which was perfectly 
good, and should like to negotiate 1t with the bank. I hesi- 


a) 


96 tated, and told him I did not think there was any use to do 
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so. I think that was in the forenoon of that day, between the 
hours of 8 and 9 o’clock ; I think about the 2d day of August, 1875. 
With that I left him; that was on the street; and some time in the 
forenoon I was in the back part of the bank and he and Mr. Thomas 
came in together—the discount board was in session—and he pre- 
sented his paper again. It was guaranteed on the back of it by 
Messrs. Winslow & Wilson, J. I°. Alexander, J. B. Hunter,and Wm. 
S. Smith, Jr. It was dated the 2d day of August, 1875, payable to 
EK. F. Winslow, president, and made out in the name of company «& 
payable to him ?” 

Ans. I presume I did. 

Quest. Is the Mr. Thomas referred to In your answer C. W. 
Thomas, of Belleville, Ills. ? 

Ans. Yes; he is. 

Quest. In answer to question, “In other words, it was same char- 
acter of paper upon which suit has been brought,” did you not say, 
“Yes, sir; payable in four months from the date. The discount 

board apparently hesitated at first, and Mr. ‘Thomas and Mr. 
97 Alexander came to me where I was standing. Mr. Thomas 

came in, and said he, ‘Boys, this paper is perfectly good. 
Mr. Winslow owns real estate in this county and he owns the O’Fal- 
lon railroad, and it is perfectly good. I hesitated myself. I didn’t 
want to interfere, and withdrew from where Mr. Alexander was 
standing, and the discount board took the paper. There was no 
bonds offered or hypothecated at that time?” | 

Ans. I presume I did. 

Quest. On cross-examination by Mr. Thomas to question, “ You 
say.that at the time this loan was effected Mr. Alexander & Mr. 
Thomas came in, and Mr. Thomas stated in the presence of Mr. 
Alexander that Alexander and Winslow & Wilson were solvent ; 
that they owned the O’Fallon railroad,” did you not answer, “ Yes, sir, 
and had other lands;” and to the further question, “ Was credit 
given on that statement?” did you not answer, “ Yes, sir?” 

Ans. I presume I did. 

Quest. What was the date of vour acceptance of these bonds as 
collateral security ? 

Ans. The first $40.000 was given with the two $10,000 notes prior 
to Sept., 1573, when these notes were given; then, upon consolida- 
tion of entire indebtedness in December, 1873, an additional $40,000 

was added. 
98 Quest. When was date of sale of these bonds? 
Ans. It was after the note fell due; can’t recollect the date 
exactly. My impression is it was in January of 1576. 

Quest. Did your knowledge tnat this money was borrowed to pay 
interest on first-mortgage bonds come to you since you testified in 
the suit last mentioned ? : 

Ans. No, sir; it did not. 

Quest. Then why did you not so testify in the suit above men- 
tioned ? 

Ans. If I did not testify that way it is because the question was 
not asked me. 
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Quest. Please examine this paper which is marked Exhibit 1 to 
your testimony and state if vou testified as therein set forth on the 
occasion at the trial of the suit last above mentioned. 

Ans. I did. 

Redirect examination: 

Quest. State whether when you testified as a witness in the suit 
last named you understood that there was any issue in that case 
to which the representations made by the officers of the St. Louis & 

Southeastern Railway Co. concerning the solvencey thereof 
09 at the time said loan was negotiated or the purposes to which 

the money borrowed was to be applied by the company were 
pertinent. 

Ans. I did not. 

Quest. Was not the sole issue in that case whether Winslow & 
Wilson at the time of the levy of the bank’s attachment on the 
Belleville & O'Fallon railroad were the owners thercof? 

(Objected to as leading.) 

Ans. It was. 

Quest. Was your attention at any time during your examination 
as a witness in that case drawn by any question of counsel on either 
side to any conversations you may have had with any of the officers 
of said company while said loan was being negotiated respecting 


the purposes to which the borrowed money was to be applied ? 
Ans. [ have no recollection except what 1s in the exhibit here. I 


think not. 
F. H. PIEPER. 


Subseribed and sworn to before me this 26th day of June, A. D. 


1882. | | 
DON TURNER, 
Special Master. 
do. Lehibit 1 to Testimony of Fred’k IH. Pieper. 
Exhibit 1 to Frederick H. Pieper’s deposition. 
Testimony of F. IT. Pieper. 
I’. H. Prerer, called for the interpleaders, being duly sworn, testi- 
tified as follows : 
Q. Are you the Judge Pieper that is referred to in these con- 


demnation proceedings that were read in this cause this morning ? 

A. I did not hear them read. 

Q. Were you county judge of St. Clair county in 1871? 

A. Yes, sir; I was. 

Q. I will read from part of the testimony that was introduced 
here: “ We, the undersigned, commissioners, appointed by the 
Honorable Frederick H. Pieper,” ce. ; that was yourself? 

A. Yes, sir. | 

Q. Do you have any personal recollection aside from the records 
of the county in regard to that transaction ? 
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A. No, sir. 

Q. State when the People’s Bank of Belleville was organized. 

A. In ’68, I think; the summer of ’69. 

Q. State what your connection with the People’s Bank of Belle- 
ville was in 1871. 

A. I was its president. 
101 Q. Have you continued in the exercise of the duties of the 
position up to the present time? 

A. Up to last January, 1877. 

Q. You may state whether Charles W. Thomas was connected 
officially with the bank. : 

A. From its organization ? 

Q. Yes, sir. 

A. I think he was a director. 

Q. Is he a director now ? 

A. No, sir; I think not. 

Q. When did his connection with the bank as director terminate? 

A. I couldn’t state. 

Q. About when ? 

A. I don’t remember whether it was before 

Q. Was it about January, this year? 

A. Somewhere about that time; I am not positive as to the exact 
time. 

(). State whether Mr. Thomas, in addition to being a director in 
the bank, also acted as it counsel at any time. 

A. I think not during the whole time. He might have done it in 
some special cases. He wasn’t the attorney of the bank. He was 
called sometimes to attend to cases and assist the regular attorney, 

perhaps. 
102 Q. You may state whether he was the attorney in the cause 
of The People’s Bank against The St. Louis and Southeastern 
Railway Company for forty thousand dollars. 

A. I presume he is. Mr. Noetling, the attorney of the bank, said 
he desired assistance in the matter, and I told him there was no ob- 
jection to it. He asked if there was any objection to having Mr. 
Thomas, and [I] told him that I thought it was proper that he should 
be the other attorney, as he was a director of the bank. 

Q. About how often has Mr. Thomas acted as the counsel of the 
bank ? 

A. In a number of cases; I wouldn’t state the number. 

Q. Who was the regular attorney of the bank? 

A. Mr. Noetling. 

Q. When did Mr. Noetling commence to be attorney ? 

. From its organization. 

Q. And is yet? 

A. Yes, sir. 

Was Mr. Noetling interested with Mr. Thomas in the proceed- 

ing for the collection and enforcement of the forty-thousand-dollar 
note? 

103 A. It was handed to Mr. Noetling for collection in my pres- 
ence. 
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Q. As far as the legal proceedings were concerned, you com- 
mitted them entirely to Mr. Thomas? 

A. The bank committed them to Mr. Noetling, and Mr. Noetling 
asked if there was any objection to Mr. Thomas being asked to 
assist. 

Q. State what you know about this forty-thousand-dollar loan by the 
People’s Bank to the St. Louis and Southeastern Railway Company, 
when it was first made and as to the renewals, and as to the cir- 
cumstances attending its making and renewal. 

A. I don’t remember the dates: I take it from the book. The 
first loan was made on or about the second day of August, 1875. 
Mr. Alexander came to me—he was treasurer of the St. Louis and 
Southeastern Railway Company asked me if we had any sur- 
plus money in the bank. 1 told him we had. He said he de- 
sired to borrow twenty thousand dollars. [told him that I didn’t think 
we could accommodate him; he said he had a piece of paper that 

s perfectly good and he would like to negotiate it with the bank. 

I hesitated and told him I didn’t think there was any use to 
104. doso. I think that was in the forenoon of that day, between 

the hours of eight and nine o’clock; I think about the second 
day of August, 1875. With that I left him—that was on the street— 
and some time in the forenoon I was in the back part of the bank 
and he and Mr. Thomas came In oe The discount board was 
in session and he presented his paper again. It was guaranteed on 
the back of 1t by Messrs. Winslow an W ilson, J. I’. Alexander, J. 
B. Hunter, and William S. Smith, junior. It was dated the second 
day of August, 1873, payable to EF. W inslow, president, and made 
out in the name of the company, and payable to him. 

Q. In other words it was the same character of paper upon which 
suit has been brought. 

A. Yes, sir; payable in four months from the date. The discount 
board apparently hesitated at first, and Mr. Thomas and Mr. Alex- 
ander came to me where I was standing. Mr. Thomas came in and 
said he, “Boys, this paper is perfectly good; Mr. Winslow owns real 
estate in this county, and he owns the O’Fallon railroad, and it is 
perfectly good.” J hesitated myself; I didn’t want to interfere, and 

withdrew from where Mr. Alexander was standing, and the 
105 ~— discount board took the paper; there was no bonds offered or 
hypothecated at that time. 

Q. When were the bonds hypothecated ? 

A. That was another loan. 

Q. State about the renewals. 

A. I will explain about the other two loans if you have no ob- 
jection. On the thirtieth of August Mr. Winslow and Mr. Alex- 
ander both came over, and they had paper that was guaranteed on 
the back of it by Winslow and Wilson and Alex ander, and with 
that they offered to hopothecate bonds, ten thousand dollars. And 
then again on the firstof September they obtained ten thousand more 
upon the same kind of paper with collateral and bonds. When 
this paper came due, the first twenty thousand dollars—it came due 
on December ciehth, I think, some four months from its date—Mr. 
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Winslow and Mr. Alexander both came over and wanted to extend 
the paper; said they couldn’t meet it. Then this question in refer- 
ence to hypothecating came up,and they hypothecated these consoli- 
dated bonds at the rate of fifty per cent. Forthe twenty thousand 
dollars they hypothecated forty thousand dollars in bonds. 

Q. When was that? 

106 A. Sometime in December. I can’t tell whether it was di- 
rectly before they became due or whether it was shortly 
afterwards. That is the paper which is now in court. 

Q. You can loc. «uthat and state whether that is the collateral 
or character of the collateral referred to. 

A. I merely examined the figures as to the amounts, but I didn’t 
examine it closely. They were put in a paekage—two or three 
packages; they were left wrapped up. 

Q. You know what they were, don’t you ? 

A. Consolidated bonds. 

Q. Where are these bonds now ? 

A. They were sold. 

Q. When were they sold ? 

A. I couldn’t give you the date. 

Q. About when ? 

A. Mr. Noetling sold them. I don’t remember the date. 

Q. It was subsequent to this petition asking leave of court to sell 
them, I suppose? 

A. I wasn’t aware of the petition being filed, and couldn’t give 
you the date. 

Q. Was it last January ? 

A. I couldn’t tell you; it was after the note became due. I re- 

member that. 
107 Q. Was it in January, 76? 

A. Possibly it was in January, 776; 1t was immediately 
after the notes became due. I remember seeing the notice being 
written out to the company. 

Q. You may state where those bonds are now, 1f you know. 

A. I couldn’t state. 

Q. Who was the purchaser ? 

A. I was the purchaser. 

Q. In your own interest or in what capacity ? 

A. For the bank. 

Q. For the People’s Bank of Belleville? 

A. Yes, sir. 

Q. I will ask you if you ever sent those bonds na ward to the re- 
organizing committee of consolidated bondholders ? 

.¢ A. No, sir. 

Q. I will ask you if you had knowledge of the fact that the con- 
solidated mortgage of the Southeastern railway securing your bonds 
has been put in process of foreclosure in this court ? 

A. No, sir; except what Mr. Hamill told me, I think, yesterday 
or to-day. 

Q. I will ask you if, as a citizen of Belleville, you did not know 
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that J. F. Alexander was receiver of the St. Louis and South- 
108 — eastern railway ? 
A. I have seen some script with his name on it. 

Q. I will ask you if it was not an open and notorious fact, well 
known to all the citizens of Belleville, that the road was in the hands 
of a receiver under the foreclosure proceeding of the consolidated 
mortgage? 

A. I couldn’t state upon what authority. I know he was receiver, 
but whether it was under the first or the consolidated mortgage I 
couldn't state. 

(Q). I will ask you whether you had knowledge of the fact that the 
O’Fallon branch was in the possession of the St. Louis and South- 
eastern railway from the time or shortly after the condemnation pro- 
ceedings referred to herein ? 

A. I couldn’t state that, because I never passed over the road but 
once and that was at night. I don’t think I ever saw a train pass 
over it, but, of course, from hearing. I have heard persons talk 
about it, but I never, to my knowledge, saw a train pass over It. 

(). State what you know about the matter, In a general way, as to 

the possession of the road. 
109 A. I couldn’t state, under oath, who was 1n possession, of 
my own knowledge. | 

Q. I ask vou what the open and notorious fact with reference to 
the possession of the O’Fallon Branch railroad was ? 

A. I know nothing further, except they would say that the Belle- 
ville and O’Fallon train was in. 

Q. Don’t you know that the Belleville and O'Fallon road was not 
operated as such from shortly after the time that you condemned 
the property or of the condemnation procecdings ? 

A. I must say I have very little knowledge of what was in those 
papers, except that the petition was read, and of course I paid at- 
tention to what was in 1t; but as to how far it went or what was in 
it I couldn’t state now. 

Q. Did you have notice of the fact that this consolidated mort- 
gage that you took was secured in part by the deed covering the 
O'Fallon branch property ? 

A. No, sir; [ never looked at the mortgage until after this note 
became due in the bank; when it came due, or perhaps after that, 

and then I only read it casually. 
110 Q. What was the result of that examination? Did you 
make any Inquiry to ascertain what was covered by your 
bonds ? 

A. No, sir. 

Q. Or what value they were? 

A. No, sir; except I inquired about the value of the bonds, and 
I found they were not worth anything. | 

Q. Of whom did you make ‘that inquiry about the value of the 
bonds? 

A. I made it at St. Louis. 

Q. Well, did you consult Mr. Thomas upon the question «it any 
time? 
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A. About the value of the bonds? 

Q. Yes; as director of the bank. 

A. No, sir. 

Q. Did you have any consultation with Mr. Thomas with refer- 
ence to the sale of the bonds at the time or before you acquired 
title to them? 

A. No, sir; I didn’t that I remember of. 

QQ. How does it come that you were the purchaser of them if 
they were of no value? 

A. Well, there was no bidder there except myself; I was the 
only bidder. 

Q. W hv did you bid on them if they were of no value? 

A. Well, I don’t know why; I bid on them like I would on any 

other property ; took my chances. 
111 Q. Where did you leave the bonds after you purchased 
them; when did you last see them or hear of ‘them ? 

A. That was some time shortly after [ had given them to Mr. 
Thomas; sold them, or he sold them to somebody; I don’t know 
how that was. | 

@. You did sell them to Mr. Thomas? 

A. Yes, sir. 

Q. When was that sale? 

A. Some time after this first purchase. 

Q. It may be a matter of some importance to us to know Just 
when the transfer was made from the company to the bank by the 
sale, and when you transferred them to Mr. Thomas, and what the 
consideration was. 

A. I think it was one hundred and sixty dollars I paid for them, 
and he said he would give me two hundred dollars, and I took them 
over to him. 

Q. Mr. Thomas took them, however, at two hundred dollars? 

A. Two hundred dollars. 

Q. Do you know whether he has got them yet or not? 

A. I do not. 

Q. When was that; was it before this attachment? 
112 A. It was a week after the sale; oh, ves; before the attach- 
ment; a long time before the attachment. 

Q. Both transfers—the transfer to the bank, and by you, as prest- 
dent of the bank, to Mr. Thomas—were made before the attachment? 

A. Yes, sir. 

Cross-examination : 

Q. You say that at the time this loan was effected Mr. Alexander 
‘and Mr. Thomas came in, and Mr. Thomas stated, in presence of 
Mr. Alexander, that Alexander and Winslow and Wilson were sol- 
vent; that they owned the O'Fallon railroad? 

A. Yes, sir; and had other lands. 

Q. Was credit given on that statement? 

A. Yes, sir. 

Q. W hat did Alexander waa’ 

A. He said nothing to the contrary. 
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Q. Did he acquiesce in it or dispute it? 
A. He said nothing to the contrary. 
(Q. Did Mr. Alexander say anything to you about going out to get 
Mr. Thomas to come in and recommend that loan to the bank ? 
A. Yes, sir; I met him on the street and told him that I wasn’t 
in favor of making that loan, and he asked me, I think, 
113 = whether you (Mr. Thomas) was connected with the bank ; I 
was surprised at the time, because I knew you were not at- 
torney of the Southeastern Company; he went and brought you, 
and you made this expression that I have just stated. 


Re-examination : 

Q. Do you haveany recollection that Mr. Thomas had any further 
connection with the loan than what you have stated ? 

A. He might have had, but I don’t remember now. 

(). What is your recollection of it, especially of the renewal and 
taking of these consolidated bonds as collateral ? 

A. I can’t state; I don’t remember. 

(). I will ask you whether, at the several times of taking these 
eighty thousand dollars, you took them without any inquiry as to 
their value? 

A. I never made any inquiry before, because there was no time 
given to inquire; I made inquiries afterwards. 

Q. Of whom did you inquire ? 

A. I never inquired until after these first notes came due. 

Q. Of whom did you inquire ? 
114 A. I inquired of a banker in St. Louis. 

(Q. You ean’t recall that you had any further conversation 
with Mr. Thomas, except the one referred to, about these bonds ? 

A. No, sir; I don’t think the matter was referred to. 

Q). Except at the time of the sale ? 

A. Yes, sir. 

(3. Of course when you sold him the bonds 

A. At the time of the sale, Mr. Thomas said he wanted to buy 
those bonds; he wasn’t present at thesale, and I bought them for the 
bank; he was absent; I think he was perhaps called off somewhere. 
I don’t think there was anybody present except Mr. Hamill. If my 
recollection serves me right, I think Mr. Hamill was present at the 
sale. Ithink there was only three of us that were present. They were 
sold in front of the court-house door. Mr. Thomas told me early in 
the morning that he wished to buy those bonds, and I couldn’t find 
him, and I bought them and afterwards sold them to him. 

(). In what capacity was Mr. Hamill acting at the time of the 
sale? 

A. Attorney for the Southeastern road. 


115 4. Testimony of Ed. F. Winslow, Taken on Petition of Skelley et al. 
Kpwarp I*. Winstow, being first duly sworn, testified as follows: 
(). Your name is Edward F. Winslow ? 


A. Yes, sir. 
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Q. You were formerly president of the St.-Louis and Southeast- 
ern Railway Company; after the consolidating, president of the con- 
solidated company ? 

A. Yes, sir. 

Q. State, General, how you came in possession of these certificates 
of indebtedness issued by the St. Louis and Southeastern Railway 
Company, Consolidated. 

A. They were paid to me by workmen and other employees of the 
said company for town lots and other property by me sold to them. 

Q. State whether those employees were working in the State of 
Illinois on the road of the St. Louis and Southeastern railway. 

A. They were. 

Q. And these certificates were issued to them in payment for work 
done by the company ? 

| A. Ihave reason to believe so. 

116 Q. State whether you took them at their full face value. 

Q. And you are now the owner of them ? 

A. Iam. 

Q. State what is due you as salary for the month of October, 
eighteen seventy-four (1874) as president of the whole line ? 

A. Seven hundred and fifty dollars ($750.00). 

Q. State when Mr. Alexander was appointed receiver. 

A. I think it was about the last of October, eighteen seventy-four 
(1874). 

Q. What part of the line was he receiver of ? 

A. He was receiver of all the railway owned or controlled by the 
consolidated company except that part of the road in Kentucky. 

Q. Who was receiver of that part of the line? 

A. St. John Boyle. 

Q. How long did Mr. Alexander continue to operate the road as 
receiver ? 

A. I think until August, eighteen hundred and_ seventy-six 
(1876). 

Q. Who sueceeded him ? 

A. General James I. Wilson. 

Q. Did he operate the same part of the line that Mr. Alexander 

had operated ? 
117 A. He did. 
Q. And St. John Boyle continued to operate the Kentucky 
division ? 

A. He did. Wilson was appointed the second of September, 
eighteen seventy-six (1876). 

Q. State how long General Wilson continued to operate the road. 

A. Until January, eighteen eighty, 1f I understand it. 

Q. He operated the ‘road as receiver, then, until January first, 
eighteen eighty (1880) ? | 

A. Yes, sir. 

Q. The receivers, Alexander and Wilson, were appointed receiv- 
ers at the request of Calhoun and Opdy ke, trustees for the bond- 
holders? 
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A. They were. 

Q. State whether George S. Winslow was paid in scrip during the 
time the company paid its employees In scrip. 

A. He was, and so was everybody else in -Ilinois and Indiana. 

Q. On account of labor and for all supplies and materials fur- 
nished ? 

A. On account of labor and many supplies and materials fur- 
nished. 

Q. Were certificates of indebtedness issued for any other 
118 purpose tian to pay for labor, supplies, and materials fur- 

nished to the road ? 

A. I do not think they were. , 

Q. I ask you to state, General, how it happened that the company 
began to issue those certificates of indebtedness ? 

A. The certificates of indebtedness were issued fully in payment 
of services rendered the company by its officers and employees and 
because the company had no money with which to pay them, for 
the reason it had applied the receipts—the income—to payment of 
interest coupons on the bonds, and for additions and improvements 
to the property. 

Q. State whether it was,in the opinion of the officers of the com- 
pany, whether it was necessary in order to carry on the business of 
the road to issue the certificates of indebtednes for the payment of 
labor, supplies, and materials. 

A. I believe it was. 

Q. Do you remember what time they began to issue these certifi- 

cates ? 
119 A. I think it was in October, eighteen seventy-three (1873). 

Q. State what your recollection is about the company at 
that time being behind in paying the amount due its employees for 
labor, supplies, and materials furnished to the road. 

A. I think the company was one or more months in arrears for 
labor and materials at the time the certificates were first issued. 

Q. After they were issued was it the custom to redeem them up 
to within a short time before the appointment of receivers ? 

A. Yes; they were paid, as near as it could be done, at the time 
they matured from the time those certificates of indebtedness were 
first issued up the first of October, eighteen seventy-four (1874). 

Q. State whether the road was entirely operated by reason of 
those certificates. 

A. I think it was to a great extent. 

Q. From the time the road was opened for business in Illinois and 
Indiana up to the time the receiver was appointed, state whether 
the road always earned enough to pay operating expenses in 

full. 
120 A. I believe it did every month. 

Q. By refreshing your recollection with that report what 
would you state the net earnings of the St. Louis Division were up 
to the time the receiver was appointed in Illinois and Indiana ? 

A. About seven hundred thousand dollars ($700,000.00). 

Q. What became of that seven hundred thousand dollars net earn- 
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ings, General? Why was it not applied to pay the current operating 
expenses of the road up to the time of the appointment of the re- 
ccivers ? | 

A. That money was applied in part toward paying the operating 
expenses and in part for interest upon the bonds and also for addi- 
tional improvements. 

Q. The larger portion of that money was applied toward pay- 
ment of interests, equipments, and permanent improvements on 
the property ? 

A. I think it was. | 

Q. If the earnings of the road had been taken from the time the 

road was first operated in Iilinois and Indiana up to the time 
121 ~—ithe receiver was appointed and applied towards paying the 

current expenses of the road it would have paid them in 
full ? 

A. Oh, yes; certainly. 

Q. At the time you were paying the employees in certificates of 
indebtedness and purchasing supplies and materials for the road 
with such certificates, were you paying the bondholders interest on 
their bonds in cash out of the earnings of the road ? 

A. I do not think we were. 

Q. Were they not paid in money at all from the time you com- 
menced to issue certificates of indebtedness ? 

A. They may have been paid some part, but not a very large part. 

Q. What I mean is, you made sufficient, you have stated, to pay 
operating expenses in full all the time. How were you applying 
the money you made out of the earnings of the road ? 

A. It was being apphed toward the payment of indebtedness 
created for payment of interest and for additions and improve- 
ments to the property. 

Q. Permanent improvements on the road ? 

A. Yes, sir. 
122 Q. State what amount, if any, you paid to the bondhold- 
ers as interest in the year eighteen — seventy-four (1874), and 
any part of that year. 

A. I could not say that any considerable sum was paid, but think 
a small amount or some amount was paid. 

Q. Then, you state that the earnings of the road in eighteen 
seventy-four (1874) up to thetime of the appointment of a receiver 
what did not go to pay interest to the bondholders went to pay for 
permanent improvements made prior to that time ? 

A. Yes, sir; and a part of it to pay for certificates of indebtedness 
as they matured. 

Q. Did you use any of the money obtained from the earnings of 
the road in eighteen hundred and seventy-four (1874) to pay off 
money that you had borrowed prior to that time, which borrowed 
money had been applied to pay interest to the bondholders ? 

A. Yes; I think some part of it was so applied. 

Q. How much would you estimate that at—I am speaking: 
123 prior to eighteen seventy-four (1874), before the appointment 
of a receiver? 
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A. I cannot state, but I think [a] considerable sum. 

(). Well, as near as you can, give the same. I do not want you 
to be correct; but give some general opinion of the sum, as near as 
you can how. 

A. I do not think the amount was less than one hundred thou- 
sand dollars ($100,000.00). 

Q. You say, General, then, that the company took about one hun- 
dred thousand dollars ($100,000.00) of the earnings of the road in 
eighteen hundred and seventy-four (1874) and either paid it as in- 
terest to the bondholders or else paid off money that had been bor- 
rowed to pay interest to the bondholders previously for additions 
and permanent improvements to the property ? 

A. I think it was so applied. 


(Objection.) 


Q. State whether that money was appropriated with the knowl- 
edge and consent of the trustees for the bondholders or either of 
them. 

A. I think it was; never personally supervised that question. 

Q. State whether you had frequent conferences with the 

124 trustees for the bondholders or not about the general man- 

agement of the property—the application of the funds 
earned. 

A. I had frequent conferences with one of them. 


(Objection to the question and answer.) 


Q. I wish you would state what those conferences were, or what 
your correspondence was with either one or the other of the trustees 
for the bondholders. Give us some idea of it. 

A. I frequently met one of the trustees and discussed the finan- 
cial and other situations of the company. 


(Question and answer objected to.) 


Q. State whether this trustee knew the application you were 
making of the funds of the money earned by the road or not. 
A. I think that one of them did. 


(Objected to.) 


Q. When was it that you were in Europe, General, to see the first- 
mortgage bondholders of the St. Louis and Southeastern railway ? 
A. In July and August, eighteen hundred and seventy-four 
(1874), I think. 
125 (). Will you state what your conference was with the 
bondholders at that time in regard to the property, and what 
amount of bonds those that you met represented ? 

A. I had several conversations with the parties who claimed to 
represent holders of the bonds; I do not know how many bonds 
they represented. 

Q. Will you give the names of those parties, if you please? 

A. Oewel, Gumpertz, and Wertheim were among the number. 
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Q. You say you do not know the amount they represented ex- 
actly; did not they represent a large amount of those first-mort- 
gage bonds? 

A. They said they did. 

Q. State what your conferences with those parties were; what 
was the nature of them; what consultation did you have about the 
property ? 

A. The substance of it was, I represented to them the condition 
of the company and the necessity for co-operation between the 
various classes of creditors, and of the concessions on the part of 
the first-mortgage bondholders and other parties interested, to 

enable the company, by some means, to settle up its affairs, 
126 ~—_ extend its indebtedness as to time, and arrange for it to prose- 
cute its business upon a more satisfactory basis. 

Q. Was there anything said at that conference in regard to the 
appointment of a receiver for the property? 

A. Yes; I think the subject was referred to in general terms. 

Q. Was the substance of the order—was there anything said of 
the terms on which the receiver was appointed ? 

A. No. 

Q. But it was discurred between you and the bondholders ? 

A. The probability of a receiver being appointed was named. 

Q. General, I will ask [you] to state, if you remember, the order 
of court made when the receiver was appointed—that is, that part 
of it in relation to the payment of these claims that we are now 
Inquiring about—certificates of indebtedness, supplies, and material 
and labor for October of eighteen hundred and seventy-four (1874). 

A. I do not recollect the exact terms of the order, but think they 

were provided for in the order. 
127 Q. Where was that order agreed upon, or that part of it? 
A. I think it was agreed upon in New York. 

Q. Were the trustees for the bondholders present when that was 
discussed ? 

A. I do not know that they were. 

Q. Did they know anything about the substance of the order— 
that part of it? 

A. I suppose they did, but I do not know that. 


(ATTORNEY FOR DEFENDANTS: Answer of witness objected to.) 


Q. At whose instance was the order drawn up in such a way as 
to protect the claims on certificates of indebtedness, supplies, and 
materials and for labor? 

'" A. Ido not remember, but think I had something to do with 
obtaining that provision. 

Q. Do you know whether the first receiver, when appointed, knew 
that order, and if he had lived was going to carry out that part of 
it in regard to the payment of those claims or not? 

A. I think he had attempted to carry out the order in tois 
128 particular, in some measure, and might have proceeded fur- 
ther in that direction, but I do not know towards the last. 
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Q. Were you connected with the road, General, in October, eight- 
een hundred and seventy-four (1874) ? 


A. I was 
Q. Do you remember a circular that was issued by the receiver in 


regard to the payment of these claims; I will ask you to examine 
that circular and state whether you know anything about it, whether 
you ever saw 1t before. 
. Yes; That was issued by the receiver at that time. 
Q. You say this cirenlar was issued by the receiver at that time? 


A. It was. 

Q. [ will ask you to stated, General, what you always said to any 
persons having these claims, ‘both before and after the appointment 
of the receivers, in regard to their payment—these certificates of 
indebtedness, claims for labor, and for supplies and materials. 

A. Isaid I thought they ought to be paid and_ believed they 


would be. 
Q. You were still retained for some time after the appoint- 


129 ment of Mr. Alexander as, receiver? 
I was. 

Q. I will ask you, General, to examine this report and see 1f you 
identify 1t as a report made to you as president of the company. 

A. I do 

Report given in evidence, marked “ Exhibit A” to General Wins- 
low’s deposition. 

(). Do you also recognize this as report made by the auditor of 
the company to you as president ? 

A. Yes. 

Report given in evidence, marked “ Exhibit B” to his testimony. 

Q. Do you recognize this as a report made by you to the stock- 
holders and bondholders of the company for the year ending July 
thirty-first (51st), erghteen seventy-four (1874) ? 

A. I do. 

Report given in evidence, marked “Exhibit C” to his testimony. 

Q). Do you recognize this as report of Alexander,.receiver in 
elehtecn hundred and seventy-four (1874)? 

A. Yes; I suppose he made that report. 

150 In evidence as “ Exhibit D,” the first annual report of the 
receiver of the St. Louis Division. 

The pamphlet offered is the second annual report of the receivers 
of the St. Louis and Southeastern railway (consolidated) for the fis- 
eal year ending October thirty-first (31st), eighteen hundred and 
seventy-six (1876), 1s admitted to have been made by them and is 
given in evidence. 

The third annual report of the receivers of the St. Louis and South- 
eastern railway (consolidated) for the fiseal year ending October 
thirty-first (31st), eighteen hundred and seventy-seven “(1S77), 1S 
admitted to be the “report of the receivers for that year and given 
in evidence. 
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Also the pamphlet marked as the “ Fourth annual report of the 
receivers for the fiscal year ending October thirty-first (31st), eight- 
een seventy-eight (1878), is admitted to be the e report of the receivers 
for that year and is given In evidence. 


Q. I will ask vou to state what you estimate the amount expended 

by the company on its whole line for equipment and permanent 

improvements between the first day of October, eighteen hun- 

181 = dred and seventy-two (1872), on the St. Louis Division, and the 

first day of June, eighteen hundred and seventy-two (1872), 

on the Nashville Division up to the first diy of November, eighteen 
hundred and seventy-four (1874). 

A. I do not remember how much it is, but about eight hundred 
thousand dollars ($800,000.00) 

Q. That money was all expended in making permanent improve- 
ments on the property ? 

A. Yes, and additions. 

Q. State whether these were necessary in order to carry on the 
business of the road in the opinion of the management. 

A. They were believed to be. 

(). I have stated in this petition that the rolling-stock on the St. 
Louis Division was not sufficient to transact the business of the road 
in the years subsequent to eighteen hundred and seventy-two (1872); 
state what you know in regard to that after eighteen seventy-two 

1872); whether there were large additions made to rolling-stock 
on the St. Louis Division, and whether it was necessary to make these 
additions to the equipment. 

A. There were payments for such additions—equipments— 
132. amounting to something like two hundred thousand dollars 
($200 000), all of which were believed - be necessary. 

Q. And then the balance of this $435,623.74 on the St. Louis Di- 
vision in the statement of equipment nadeed and permanent im- 
provements made since the consolidation—the balance of that, over 
$200,000.00, went toward permanent Improvements and additions to 
the property ? 

A. I believe it did. 

Q. State whether the bondholders will receive the benefit of these 
permanent improvements, equipments, and additions made to the 
property. 

A. It did increase the value of the property they secured. 

Q. It did inerease the value of the property ? 

A. Yes, sir. 

(QI will ask you to state, General, if in the latter part of eighteen 
hundred and seventy-two (1872 and all through the years eighteen 
hundred and seventy-three (1873) and seventy -four (74) the com- 
pany was not very greatly embarrassed financially in regard to its 
business. 

A. It was. 

(Q). State whether most of those improvements and the roll- 
135. ing-stock that was added to the road were made on money 
that was borrowed by the company. 
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A. It was received from loans and sales of securities and earnings. 

Q. The company borrowed large sums of money, did it not, during 
1875 and 74? 

A. It did. 

Q. And expended that money in improvements on the property ? 

A. We paid money for such improvements or to regulate other 
sums procured for that purpose. 

Q. General, by refreshing your memory with that report, can you 
state what amount of interest was paid on the whole amount on the 
St. Louis Division to the bondholders from the time the road was 
first operated until November 1st, 1874—the report made by the 
auditor to the president of the company in 1875—June, I believe ? 

A. I think it was about $500,000. 

(. Llow much on the consolidated bonds—as interest on the con- 
solidated bonds? 

A. It is about $100,000. 

Q. And how much on the bonds on the Kentucky Division, or in 
the State of Kentucky ? 

A. About $135,000. 
154 (). General, can you state out of the earnings of what di- 
vision was this $102,060 paid on the consolidated bonds as 
interest ? 

ATTORNEY FOR THE DEFENDANTS: The question and answer of the 
witness from memory In the presence of the oflicial report giving the 
exact figures are objected to as incompetent. 


A. So much of the earnings as was applied to the payment of 1n- 
terest on the consolidated bonds was largely taken from the earnings 
of the St. Louis Division. 

(). There was about what amount of consolidated, or what amount 
did the consolidated bonds that was put on the market and _ sold 
bring, deducting commissions, discounts, &e.? 

A. I think something over $1,900,000. 

(). You mean one million nine hundred thousand dollars ? 

A. Yes. 

(). I will ask you to state, General, about how much did that part 
of the road south of the Ohio river, known as the Nashville Di- 

vision, cost the St. Louis and Southeastern Railway Company, 
155 — its purchase, and what paid for it. 
A. It cost about $1,100,000 at that time. 

(). ilow was that paid? 

A. It was paid by sale of the consolidated bonds and money _ bor- 
rowed upon them. 

Q. Then it took most of the proceeds of the consolidated bonds to 
pay for that property ? 

A. It took about the amount stated above. 


Cross-examination by B. W1rson, attorney for the defendants: 


(). In your answers to the queries propounded on the subject of 
the net earnings of the St. Louis and Southeastern Railway Com- 
pany (Consolidated) from October, 1872, to November Ist, 1874, you 
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have answered, General, that net earnings were about $700,000. Do 
you mean to raise any ‘question by your answer as to the accuracy 
of the exact figures reported under your authority of the railway for 
that period ? 

A. No; I do not. 

Q. Can you from the records or authentic data state what the 

earnings were during the period in question ? 
136 A. $720), 066.71. 
Q. Those are the exact figures covering net earnings of 
the St. Louis Division between the dates referred to ? 

A. So far as U know. 

Q. Did those figures include any portion of the earnings south of 
the Ohio river ? 

A. I think not. 

Q. Will you refer to the report in question and state what the net 
earnings of the Nashville Division were during the corresponding 
period ? 

A. From the 1st of June, 1872, to the Ist or November, 1874, they 
amount to $69,093.29, net, Nashville Division. 

Q. In your answer to question propounded in behalf of petitioner 
as to the amount of interest paid during the corresponding period 
I believe you state in round numbers : about the sum of five hundred 
thousand dollars. Will you please refer now to the report in question 
at page 12, appendix 11, and state the precise amount of interest 
paid ? 

A. $478,428.41. 

Q. That is the interest on what? 

A. On the St. Louis and Southeastern railway first-mortgage gold 

bonds. 
137 Q. How much was paid on the consolidated bonds ? 
A. $88,562.94. 

Q. How much on the Evansville, Henderson and Nashville rail- 
road bonds? 

A. $135,660.00. 

Q. Are the figures which you give the net outlay on account of 
coupon interest payment, or is it subject to further charges; if so, 
what? And state the amount. 

A. I think on gold bonds there was a premium paid during the 
whole time which amounted, as near as known, to $81,463.12. 

Q. The payments in question stated so far as you know cover the 
entire payment on account of coupon interest ? 


.¢ A. They do. 


Q. Can you state precisely the amount of moneys expended for 
permanent improvements and additions in the way of equipment 
and otherwise, betterments upon the St. Louis and Southeastern 
Railway Company, the defendant railway company, from October 
1st, 1872, to November 1st, 1874? 

A. Page eleven of repert shows the amount to be $455,- 
138 = 628.74, which I believe to be correct, for the St. Louis Di- 
Vision. ; 
Q. How much for the Nashville division ? 
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A. Same report shows $423,892.19, which I believe to be correct. 

Q. Making the aggregate for such payment on the entire railway 
what sum ? 

A. $859,015.91. 

Q. Do you know of any other payment or expenditures on account 
of permanent improvements or betterments other than those men- 
tioned in this report to you by Haines, auditor, and set forth in 
page 11, appendix 9°? 

A. During that time? 

(). Yes. 

A. I don’t. 

Q. Please Jook over the items in reference to the expenditures 
that were made and state, after examination, whether you think 
they are all properly and fairly chargeable to the account of the 
railway. 3 

A. Yes; I think they are. 

Q. Legal expenses, $10,572.50 ? 

A. Yes. 

Q. And $5,598 on Nashville Division ? 

Q. Engineering and salaries? 

A. Yes. 
139 Q. Evansville hotel subscription ? 

A. Yes; that is part of the general plan for improvements. 
This item for machinery for shops, was it additional ma- 
chinery ? 

A. Yes; I think so. 

Q. Have you given the exact figures as to the amount realized by 
the sale of the consolidated bonds of what is known as consolidated 
or second-mortgage bonds ? 

A. So far as I know I have. 

Q. You have stated that about one million of it was expended in 
acquiring the road south of the Ohio river, known as the Nashville 
Division. What became of the eight hundred or nine hundred 
thousand dollars ? 

A. The amount was applied toward the payment of interest and 
for addition and improvements to the property. 

Q. Can you state what proportion, if any, of this money was used 
or applied in payment of coupon interest of this railway ? 

A. I cannot. 

Q. Can you state if any of it was applied for improvements ? 

A. No. 

140 Q. Please look at this report of Mr. Alexander, which has 

been put in evidence at page 6, where these words occur, “ It 
is perhaps only proper that I should here state that the consolida- 
tion in 1872 of your road with those roads in Kentucky and Ten- 
nessee, now described as the Kentucky and Tennessee Divisions, 
brought to your road a large addition to its equipment, paid for by 
the proceeds of the sale of consolidated bonds, and also brought a 
large increase of through freight and passenger travel, resulting 
from harmonious working and co-operation.” Do you concur in the 
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accuracy of the statement of Mr. Alexander that the equipment, the 
addition to the equipment of the road as here made by him, was 
paid for out of the sale of consolidated bonds ? 

A. I think that Mr. Alexander stated the case in a general way. 
When the Kentucky and Tennessee Divisions were purchased there 
was considerable equipment on those lines which formed a part of 
the original purchase, for which the company gave the $1,100,000, 

or about that sum, hereinbefore mentioned. 
141 Q. Will you state now that aggregating the net earnings 
of the entire railway prior to the appointment of receiver and 
the proceeds of the sale of the consolidated bonds the sum was inad- 
equate to the payment of all such accounts as appear in your reports 
for coupon Interest and improvements ? 

A. I do not think the amount was sufficient. 

Q. You say that you think the sum thus realized was inadequate 
to this payment. Let us see how much was paid; how much was 
received for consolidated bonds net? 

A. $1,968,000 was received. 

Q. What is the aggregate of the net earnings and the net pro- 
—eeeds of the consolidated bonds ? 

A. It 1s $2,757,701.74, as near as I know. 

Q. Out of this what payments were made, now, precisely on in- 
terest account and on account of bettermants and improvements ? 

A. $784,114.47, as near as I know; $859,515.91 for additions and 
improvements; $1,585,715, including $300,000 consolidated bonds 

paid out at par and shown in the statement of consoli- 
142. dated bonds sold for that amount, making an aggregate of 
$3,029,345.38. 

Q. What is the difference between the two aggregates ? 

A. The difference is $271,643.64. 

Q. How did it happen that in answering the question of the peti- 
tioner’s counsel you omitted the $300,000 in your statement? 

A. Simply because it is the custom always to assume the sale of 
bonds at the discount rate—that is, the net result realized and those 
sold at par—as the sum actually received. 

Q. Do you wish now to state as the result of your examination 
positively that the moneys realized from the operation of the rail- 
road and from the sale of the consolidated mortgage bonds was in- 
adequate to the payment of the coupon interest account to the extent 
that it was paid and the permanent improvement account after 
deducting the amount paid for the Kentucky and Tennessee Di- 
visions ? 

A. Yes. I think it was wholly inadequate to an extent equal to 
$271,000 at least. 

Q. Do you wish to be understood as stating that the deficit 
143. was made up by diversions from the current debt fund of the 
railway ? | 

A. It was made up from money received while operating the road 
as earnings and from loans made by the company. 

Q. Is it a fact that this gross sum of $1,968,000 represents the en- 
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tire amount realized from the sale of consolidated bonds directly and 
indirectly ? 

A. It is, as I believe. 

Q. And includes moneys realized by the direct sale of the bonds 
as well as by the hypothecating ? 

A. No; it includes money received from their sale. 

Q. About how much money was received by the hypothecation of 
the consolidated bonds in excess of the $1,900,000 realized in the sale? 

A. It is impossible for me to say without a careful examination of 
the books, but a large sum was realized in this manner from this 
source during the period from October 1st, 1872, to November Ist, 
1874. | 
Q. I see in the same table of moneys realized by the sale of bonds 

acertain amount credited to O'Fallon Branch bonds and other 

144. Jarge amounts as the proceeds of local aid; what proportion, 
if any, of these items of local aid or county bonds and O’Fal- 

lon Branch bonds was realized by the consolidated railway company ? 

A. The money realized from the sale of the O’ Fallon Branch bonds 
was applied towards the building of that branch, and the proceeds 
of local aid bonds and subscriptions of that character were charged 
as a part of the cost of the St. Louis Division during its construction, 
or paid out for that purpose. 

Q. No portion of it was realized after the 81st day of October, 
1872? 

A. I do not think any portion of it was realized by the consolli- 
dated company and apphed on any other account than for construc- 
tion purposes. 

Q. In your testimony do you wish to be understood as testifying 
generally from recollection, or as basing your testimony on the records 
and reports of the company while it was under your management ? 

A. I make my statements based, so far as the figures are given 
and reference made upon the reports and otherwise, upon recollec- 

tion. 
145 (. Any conflicts, if any, between your statement of the fig- 
ures or recollection of the application of the funds and the 
statements as shown by the books of the company and the reports 
_In question ; do you wish to be understood as insisting upon the ac- 
curacy of your statements ? 

A. [think I should rely upon the official reports of the company in 
preference to my remembrance or recollection of figures. 

Q. In your testimony as to the use of the current funds of the road 
for the payment of coupon interest and permanent improvements, 
&e., have you pretended to be precise and accurate as to the amounts 
paid on the several accounts ? 

A. Only so far as my answers correspond nearly with the official 
statements made by the officers of the company or by the receivers 
in cases namea. 

Q. What was the fact as to the system of book-keeping—on the sub- 
ject of cash expenditures, for instance; was there any precise or ac- 
curate track kept of the various moneys received from time to time 
in the way of revenue, or from the sale of real estate, or from 
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146 _ consolidated bonds, and its specific application as for the pay- 

ment of coupon interest, permanent improvements, or on ac- 
count of the current operating expenses ? 

A. The books of the company, if carefully examined, will, in my 
opinion, show the derivation of all sums received by the company, 
and also the application of any amounts paid out from time to time, 
and for what account paid out. 

Q. You do not get my idea altogether. What I wish to ask is, did 
you use the moneys arising from the sale of the consolidated bonds 
always for betterments and improvementsand in pushing your pur- 
chase south of the Ohioriver, or did you apply some portion of them 
to the payment of operating expenses, and. vice versa ? 

A. I think the money derived from the‘ sale or hypothecation of 
consolidated bonds was applied directly to the purchase of the Nash- ° 
ville Division, to the payment for equipment and additional im prove- 
ments, or to reimburse the company for sums taken from earnings 
and applied to like payments. 

Q. Was there any record kept from time to time of the 
147 = amountof reimbursementstothe company on account of diver- 
sions from its current fund ? 

A. Ido not think the accounts, unless examined carefully, will 
show on their face the exact difference between the amount paid 
from earnings for such items and that received from time to time 
from the sale or hypothecation of the said bonds. 

Q. Were the books of the company, so far as you know, correctly 
kept? 

A. I think they were. 

Q. Are the books of the company, in your judgment, fair expo- 
nents of the precise expenditures made from time to time on account 
of the company ? ; 

Objection to the above made by attorney for plaintiff. 


A. Up to the time I left the road I think they were so kept, and 
upon careful examination will show in detail the application as well 
as the source of all funds received. 

Q. You know now of none received where the books should not 
be received with full credit ? 


A. I do not. 
148 Examination by attorney for the plaintiff: 


Q. I want you to state, General, how the money was used that you 


‘derived from the hypothecation of the consolidated bonds; whether 


it was used to pay off prior indebtedness or not. 

A. I think it was applied to the payment of indebtedness created 
before the money was received, or to the payment of coupon interest 
upon one or more classes of the bonds for the company. 

Q. The greater proportion of it—was it not applied to the pay- 
ment of prior indebtedness of the company aside from coupon 1n- 
terest ? 

A. I think it was. 

Q. I will ask you to state, General, from the time the road was built, 

10—172 
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were the local subscriptions and aid and everything received along 
the line of the road in Illinois and Indiana paid for the building of 
the road? | 
A. It was paid for and on account of the building of the road. 
Q. So that the company in Illinois and Indiana from the time 
the road was opened was in debt to a certain extent? 


149 A. It was in debt to the first-mortgage bondholders, for 
whom the road was built, or for the financial agents of the 
company. 


Q. I mean the floating indebtedness. 

A. A large floating indebtedness it had from the time of the con- 
solidation, and the proceeds derived from the hypothecation of those 
consolidated bonds went to pay off this indebtedness. 

QQ. Now, you refer to the reports for figures, or whether the reports 
state certain amounts correctly; you do not pretend to contradict the 
reports; are there not facts entirely outside of the reports that you 
know of your own knowledge to show the payments of certain sums 
and on what account they were applied ? 

A. I think there are some such cases. 

Q. You can state if that $800,000.00 that you speak of was paid 
as cash, or is reported as received from consolidated bonds and was 
paid to the American Contract Company as one of those items ? 

A. That shows in the report of the auditor. 

Q. It is included in the net amount from the proceeds of consoli- 

dated bonds ? 
150 A. Yes. 

Q. State, General, adding together the total earnings of the 
whole road from the time it was first operated in [linois and Indiana, 
and from the time you acquired possession of itin Kentucky and Ten- 
nessee, and adding together all the sums derived from the sale of 
consolidated bonds, would that have been sufficient to have paid the 
amount that was paid out for betterments and permanent improve- 
ments on the road and for interest to the bondholders of all classes 
and the purchase-money in Tennessee and Kentucky ? 

A. It would not. 

Q. By what amount would it fail ? 

A. By about $271,000.00, as near as I know. 

Q. About what amount was diverted from the earnings of the 
road that should have gone to the laborers to pay them for October 
and in payment of certificates of indebtedness and supplies and 

materials; about what amount was taken from Jan’y Ist to 
151 = November Ist, 1874, and paid to the bondholders and put in 
permanent improvements on the road ? 

A. I think about $100,000.00 had been so diverted. 


Cross-examination by attorney for the defendants: 
Q. Do you speak now from recollection or from any knowledge 
which you have based upon examination of the books ? 
A. In regard to the answers to this last question, I speak from 
my general knowledge and from the appearance of. the statements 
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made by the auditor of the whole amount paid for that period, in- 
cluding a part of this time. 

QQ. Do you not know, as a matter of fact. that from first of Janu- 
ary, 1874, to the first of November, 1874, crediting the bondholders 
with all cash payments on account of coupons and improvements, 
the books show they failed by over $120,000.00 of getting a net in- 
come during that time ? 

A. I have no doubt they failed of getting all the net income—of 

what amount exactly I cannot sav now. 
152 Q. How much money did you borrow from the Evansville 
National Bank on the Consolidated Southeastern bonds, and 
how much was owing that bank on the appointment of the re- 
celver ? 

ATTORNEY FOR THE PLAINTIFF: These questions objected to as 

entircly a new matter. 


A. They borrowed $65,000.00, 1f I remember right. 

Q. W hat was done with that money ? 

A. It was used in payment of the indebtedness of the company on 
various accounts. 

(). Current indebtedness ? 

A. Indebtedness which the company had created for various pur- 


poses. 
Q. How much did you borrow from the National Bank of the 


State of Missourl, and how much was due that bank on the date of 
the appointment of the receiver—all secured collateral bonds ? 


This question also objected to by attorney for the plaintiff. 

A. About $65,000.00. 

Q. How much from the Gallatin National Bank, Shawneetown ? 
1538 Objected to by attorney for the plaintiff. 

A. I think about $35,000.00. 

Q. How much from the Greenville Bank? 

Objected to by attorney for the plaintiff. 

A. At the time the receiver was appointed, we, $5,000,00. 

Q. How much from the Highland Bank? 

Objected to. 


A. Nothing. 
'Q. How much from the Ausciatic B ank, in Europe? 
A. I think about $150,000.00. 


Objected to by attorney for the plaintiff. 


Q. Tfow much from the banks at Belleville, Illinois? 

A. It was about $60,000.00. 

Q. Were these loans all secured by a deposit of consolidated bonds 
as collateral? 

A. They were. 

Q. What general use was m: ade of the moneys 
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A. The money was used, as near as I now remember, for paying 
off the indebtedness of the company and providing for some coupon 

interest. 

154 Q. In response to the question from counsel for the peti- 

tioners, you state that reference to the original order provided 
for the payment of labor, supply, and material claims, &c.; that you 
were at least in part responsible for the same. Did you state at that 
time all what had been said on this subject? 

A. No; of course not. I recommended such a clause in the 
order. 

(). Did you ever consult Mr. Calhoun about it? 

A. I do not know that I did. 

Examination by attorney for the plaintiff: 

(). Was that clause assented to by the counsel of trustees for the 
bondholders? 

A. Yes. 

(). The most ef this money borrowed from the banks was applied 
to the payment of prior indebtedness and to renewing indebtedness 
of the company that had been of long standing prior to that time? 

A. I think it was. 
155 @. You stated, General, that the bondholders did not re- 
ceive all of the net earnings from January Ist, 1874, to No- 
vemper Ist, 1874. Do you remember? 

A. Yes, I stated that. 

(). Is it not a fact that what they did not receive of the earnings 
between those periods was applied to pay off money that had been 
previously borrowed to pay them prior interest ? 

A. Some of it was so applied. 

(). Was the greater portion of it so apphed ? 

A. I cannot state now what proportion. 

Q. Was not the money borrowed at the banks at Belleville ap- 
plied in that way ? 

A. I cannot remember. 

156 And then petitioner read in evidence the exhibits to the 

various petitions filed by him in this cause and appearing 
elsewhere in the record. 

And then petitioner read in evidence the following report : 

157 "a." 

5. Leport of the President and Board of Trustees of the St. Louis and 
Southeastern Railway Co. (Consolidated) to the Stockholders for the 
irst Fiscal Year Ending July 31st, 1878. October 2d, 1873. 

158 St.Louis and Southeastern Railway Company (Consolidated). 

OFFICE OF THE PRESIDENT, 
Sr. Louts, October 2d, 1873. 

To the stockholders : 

In making this report at the end of the first fiseal year sinee the 
consolidation it is proper to recite briefly the history of this com- 
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pany and its property. The organization of the company as now 
constituted was authorized by the stockholders in the months of 
July, August, and September, and went into effect October Ist, 
1872. It was formed by the consolidation of the St. Louis and 
Southeastern Railway — of Illinois and Indiana, the 
Evansville, Henderson and Nashville Railroad Company of Ken- 
tucky, the Nashville, Chicago and St. Louis Railroad Company of 
Tennessee (successor of the ‘Edgefield and Kentucky Railroad Com- 
pany), and the St. Louis and Southeastern Railway Company (Ken- 
tucky Division), »y unanimous consent of the stockholders of the 
respective companies, and the legal status of the consolidated com- 
pany is beyond question and entirely satisfactory. 

At the date of the consolidation the St. Louis and Southeastern 

railway of Illinois and Indiana had been completed (early 
159 in that year) from East St. Louis to Shawneetown and Evyans- 

ville, with a branch extending from Belleville to O’Fallon— 
in all, 210 miles of main track and 10 miles of sidings. It had 20 
engines, 12 passenger cars, 6 baggage, mail, and express cars, 6 ca- 
boose cars, 178 box and stock cars, 315 coal and flat ears, and 81 
service cars. Its funded debt—consisting of first- -morteage 7 per 
cent. gold bonds, interest payable May and November—amounted 
to $3,562,000 (including $112,000 issued on the O'Fallon Branch) ; 
its py ieoraen debt amounted to $1,087,281.40, and its share capital to 
$4,325,000 of preferred and $2,706,900 of common stock, making the 
entire cost of the road in Illinols and Indiana $11,481,181.40. 

The Evansville, Henderson and Nashville railroad was com- 
pleted and opened for traftic from Henderson, on the Ohio river, 
to the Southern boundary line of Kentucky, at Guthrie—in all, 98 
miles of main track and 43 miles of sidings—in April, 1871. It had 
10 engines—one of which was disabled and required reconstruction 
—7 passenger cars, 4 baggage, mail, and express cars, 1 caboose car, 
96 box and stock ears, 165 coal and flat pars, and 4 service cars. 
Its funded debt consisted of $1,000,000 7 per cent. currency first- 
mortgage bonds. Its floating dcbt amounted to about SS00,000—of 
which § $700,000 has been since funded at par—and its share capital 
to $1 107 700 preferred stock and $1,385,900 of common stock, mak- 
ing the entire cost of that road 85,293, G00. . 

The Nashville, Chicago and St. Louis railroad was completed 
from Guthrie to Nashville—48 miles, with 23 miles of sidings— 
about January, 1859; but being simply a local road, with little or 
no equipment, its business was very small up to the date of consoli- 
dation. At that time it had 6 engines (4 requiring to be rebuilt), 5 
passenger cars, 2 caboose cars, 25 box and stock ears and 38 flat and 

coal cars. Its cost was represented by $1,005,000 of first- 
160 mortgage 7 per cent. gold bonds, subject to a lien of the State 

of Tennessee for $450,000, payable in the 6 per cent. bonds of 
that State; a floating debt of $141,5 22.54, and its share capital 
amounted to &: 390,000 preferred and §500,000 common stock ; total 
cost, 82,0359,522.5-4. 

The St. oats and Southeastern railway (Kentucky Division), ex- 
tending from Madisonville (on the E., I. and N.) to Caseyville and 
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Shawneetown, was in process of construction, with 26 miles of the 
graduation completed, at a cost of about $357,800, paid for in capital 
stock and bonds. 

It will be seen from the foregoing statement that the financial 
condition of the consolidated company at the date it commenced 
operations was as follows: First-mortgage bonds, $5,370,000 ; pre- 
ferred capital stock, $5,822,700 ; common capital stock, $4,950,600 ; 
floating debt, $2,028,804.24 ; total, $18,172,104.24. 

The entire equipment then owned was as follows: 36 engines, 24 
passenger cars, 10 baggage, mail, and express cars, 9 caboose cars, 
294 stock and box cars, 518 flat and coal cars, and 85 service cars. 
The entire length of road completed was 356 miles, with 17 miles of 
sidings ; branches under construction, 52 miles ; projected, 10 miles. 
Immediately after consolidation the road was, for the purpose of 
facilitating operation and administration, organized into two divis- 
ions, designated respectively as the St. Louis Division and the Nash- 
ville Division, the former comprising all the road north of the Ohio, 
and the latter all south of that river. 

The St. Louis Division having been only recently opened, its 
road-bed, bridges, buildings, and track were in excellent condition, 
and, as has just been shown, it was furnished with a moderate equip- 
ment, all new and in good order. 

The Nashville Division required the expenditure of a large sum 

of money for the purpose of renewing its bridges, improving 
161 its track, providing additional sidings, erecting new build- 

ings, and purchasing and repairing engines and cars. In 
order to equalize the equipment of the two divisions, and to enable 
the entire road to accommodate its Increasing traffic, many other 
improvements and additions were found to be necessary, and have 
been provided as rapidly as possible. 

The present equipment of your road is as follows: Engines, 52; 
passenger cars, 26; baggage, mail, and express cars, 12; caboose 
cars, 20; pay car, 1; Pullman palace cars, 2; box and_ stock cars, 
461; flat and coal ears, 787; service cars, 104; total ears for traffic, 
1,508 ; total engines, 52. 

In addition, an equipment company has rented to this company 
100 new box ears, which it has the right to purchase at the expira- 
tion of the rental period at theirthen actual value. The St. Bernard 
Coal Company have on the Nashville Division 100 four-wheel coal 
cars employed in the transportation of their coals, and the Equality 
Coal Company 50 cars in the service of that company. 

Since the consolidation 1,000 tons of new iron rails (56 lbs. per 
yard) and 350 tons of new steel rails (56 to 64 Ibs. per yard) have 
been laid on the main track; about 35 sidings, of the aggregate 
length of 75,000 feet, have been constructed ; 50,000 eross-ties have 
been placed in the track ; 1,100 feet of truss-bridges have been re- 
placed, and 2,500 feet of trestle-pridging have been built or rebuilt. 
In order to run ears between St. Louis and Nashville without 
changing passengers or breading bulk the company’s railway tracks 
have been extended from the depots at Evansville and Hen- 
derson, respectively, to low-water mark on the Ohio river; 
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ample transfer facilities have been provided, and cars now 
run through from terminus to terminus witheut change. Owing 
to the fact that the great bridge over the Mississippi 
162s river at St. Louis is now rapidly appreaching comple- 
tion, and that the depot grounds owned by the company lie 
immediately at the eastern end of the bridge, it has been deemed 
advisable to make some expenditures for their improvement, in 
order that when the bridge is open for business your railway may 
secure the advantages due to its favorable location. The general 
condition of the road has been greatly improved by the expendi- 
tures of the year, its earning capacity has been nearly doubled, and 
the entire property and its appointments are in excellent condition, 
and will compare favorably with those of any railway in the West. 
In order to provide means for paying the obligations of the com- 
panies entering into the consolidation and to make the additions 
and improvements above referred to, it was deemed best by the trus- 
tees and stockholders to make a consolidated mortgage upon the 
entire property, and to issue thereunder first consolidated mortgage 
bonds at the rate of $21,000 per mile, payable in thirty years, from 
Oct. Ist, 1872, with interest at seven per cent. in gold coin. These 
bonds have been duly issued and disposed of as follows: 
$4,362,000 have been deposited with the trustees for exchange for 
outstanding first-mortgage bonds, as follows : $3,250,000 
seven per cent., gold, St. L. and 8S. I. R’y Co. of Ilhnois 
and Indinia; $112,000 seven per cent., gold, O'Fallon 
Branch ; $1,000,000 seven per cent. currency, FE. HW. and 
N. R. R. Co. 
$1,821,500 have been sold and the proceeds applied to improve- 
ments, Ce. 
$3,316,500 remain unsold. This amount includes $450,000 which 
were deposited with the trustees to secure the vendor's 
lien on the N. C. and St. LL. R. Ro The balance, with the 
163 exception of those pledged to secure temporarary loans, 
are in the hands of the company. 


$9,500,000 total issue, secured by 312 miles of trunk line, 48 miles 
of branches, and 33 miles of sidings completed, with 62 
miles of branch lines under construction. 


The statement of the auditor, herewith submitted, exhibits the 
company’s general balances. : 

It was fully expected that the unfunded debt existing at the time 
of consolidation and that incurred subsequently in putting the 
property into its present efficient condition would have been liqui- 
dated by the sales of the consolidated bonds, but, owing to the dis- 
trust of American railway securitics prevailing in Europe and the 
disturbed condition of financial affairs in this country during the 
current year (and now culminating in a monetary convulsion of al- 
most unexampled severity, and specially designated as a “ railway 
panic”), the agents of the company have found it impossible to sell 
these bonds. Judging from the present outlook, it would be highly 
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imprudent to base any calculations upon the prospect of their nego- 
tiation in time to meet the maturing obligations of the company, 
and hence some other measure for relief must be found in order 
that the property may be maintained and preserved until the 
consolidated bonds can be disposed of advantageously. The 
arlier operations of the company have been attended by un- 
usual difficulties and extraordinary expenses, owing to the unfin- 
ished condition of a portion of its road and appurtenances, a lack 
of sufficient equipment, and in part also to the conditions which 
generally attend the operation of new railways. Its busi- 
hess was generally curtailed in November, 1872, by the preva- 
lence of the borse disease; in December, January, and part of 

February, 1873, by the very cold weather and the suspen- 
164. — sion of communication across the Ohio which existed during 

these months; in June and July, by the prevalence of Asiatic 
cholera, which visited every considerable station on the line between 
St. Louis and Nashville, raging with special virulence at the latter 
place, and which caused a partial suspension of business in several 
of the Southern States. Notwithstanding these adverse circum- 
stances the gross receipts for the year ending July 3lst amounted 
to $1,214,566.04, ($5,591.90 per mile per annum), of which $230,- 
QOU were net earnings, all realized from the business of the St. 
Louis Division, the entire earnings of the Nashville Division (the 
equipment upon which, owing to non-fulfillments of contracts for 
its delivery, was entirely inadequate) having been devoted to opera- 
tion and improvements. 

Your road has now, however, passed through its probationary 
period, and, with its greatly augmented facilities and growing busi- 
ness, the net earning of the future, unembarassed by the demands 
for improvements so necessary in the past, will be, doubtless, more 
satisfactory, and will constantly increase, unless seriously affected 
by the financial disturbances now prevailing. 

The passenger travel between St. Louis and the Southeastern 
States, owing to the saving in time and the excellent facilities 
afforded, has been constantly increasing since the company began 
to invite it, and, as the line becomes better known, it will'be still 
more highly appreciated, and in due time will command this class 
of business. 

The coal traffic, especially, is now in a flourishing condition, and 
will probably continue to increase as rapidly during the present 
year as it did during the last. It can be made to constitute your 
principal source of revenue, as there are greater quantities and bet- 
ter varietics of coal on the line of the road and more reliable 
markets within reach than are possessed by any other railway in 

the Mississippi valley. 
165 The character and extent of the general traffic between the 
erainand the cotton producing States justifies the location and 
building of this road; and as it must increase greatly from year to 
year the time will soon come when its volume will be so large as 
to place your road among that fortunate class which lie in the line 
of direct and necessary communication between the great producing 
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and consuming communities. This railway, running directly from 
St. Louis to Nashville, has, at either terminus, all the outlets and 
connections required for a great and independent line, and does not 
need any extension to enable it to command a great share of the 
business passing between those important points and the country 
tributary to them. The operations of the company will be materi- 
ally facilitated and cheapened, however, by a bridge across the Ohio 
river, connecting the two divisions of the road, which there is reason 
to hope will be built at an early day bya corporation having a 
special charter for that purpose. 
By order of the board of trustees. 
EDW’D F. WINSLOW, 


President. 


166 St. Louis and Southeastern Railway Co. (Consolidated). 


St. Louris, Mo., October 1st, 1873. 
I have the honor to report that the books of this company show 
the following to have been the amounts of capital stock outstanding 
at the close of the fiscal year, in shares of $100 each: 


an Total. 
! one hiddicdk aaiehuasbile 
St. L. & 8S. E. R. W. Co. (Consolidated) .-..------- ---- | §2,624 | 32,831 &5, a 
St. L. & 8. E. R. W. Co. of Ill. and Ind ) not then surren- | 5,603 | 5,753 | 11,356 
St. L. & 8S. E. R. W. Co. (K’y Division) | Seen, Letnnnnet ae 8,57 8 
“4. sy Y Se gs ee | 7,344] 7,844 
Total ceeeee cen enceee cece ----| 58,227 | 49,506 | 107,738 

| 
CHAS. W. GARDINER, Secretary. 
Liabilities, July 31st, 1878. 

Capital stock ....----.---__------.-------------- $10,773,300 00 
First-mortgage bonds, interest May and November. 3 3.362,0( 1) OO 
oa ” «January and July_-- 100,000 OO 

e ™ consolidated bonds, interest Feb. ind | 
IND saicaccincssinraesitminimcnninisnsicutaiaiies 1,821,500 00 
Due State of Tennessee______.----.---_---------- 450,000 OO 

Audited accounts and bills payable_---$2,134,346 70 
Deduct available assets._-.-.-.------ 177,441 88 

1,956,904 82 
Total liabilities _.--....--.-_----_____-__-_.- $19,563,704 82 


Respectfully submitted, 
J. P. HAINS, Auditor. 
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6. The Second Annual Report to the Stockholders of the St. Louis & 


Southeastern Railway Company (Consolidated) for the Fiscal Year 
Luding July 31st, 1874. 


ree 
a 


Sr. Louris, Mo., September 5th, 1874. 
Ai ual meeting Ist Tuesday in October of each year. 
168 Lrrata. 


Page 14, ninth line from top—‘Coupons E. H. & N. unpaid,” 
should read $43,000; “ balance,’ on same line, should read 
$3,097 ,546.32, and “totals” should read $27,800,446.52. 

Page 15, tifth line from bottom—* Coupons E. H. & N. due and 
unpaid,” should read $40,083.84; total coupons due and unpaid 
should read $527,707.34, and grand totals, $4,892,281.55. 

Page 24, last line—“ Rate per mile per passenger,” should read 
3.097 cents. 

Page 52, fourth line from bottom should read “Carmi, 20 x 60 

feet.” 
169 Officers of the company—Edward F. Winslow, pres’t & 
gen'l manager; James H. Wilson, vice-president; J. F’. Alex- 
ander, treasurer; John LP. Hains, auditor; Charles W. Gardiner, 
secretary. 

Trustees—Samuel Bayard, John A. Reitz, William Heilman, 
Thomas I. Garvin, James H. Wilson, J. F. Alexander, Edward F. 
Winslow, Samuel B. Vance, William L. Gordon, W. J. Marshall, 
Joseph J. Castles, Bluford Wilson, Charles W. Gardiner. 

Executive committee—J. I. Alexander, Samuel Bayard, Charles 
W. Gardiner, in conjunction witb the president. " 

Officers of the railway—A. KE. Shrader, general sup’t & gen’l 
freight agent; G.S. Winslow, ass’t gen’l superintendent; John W. 

Mass, gen’l ticket agent; C. H. Crosby, ass’t gen’l freight agent. 
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170 St. Lows & Southeastern Iailway Co. (Consolidated). 


OFFICE OF PRESIDENT, 
Str. Louis, September 5, 1874. 
To the stockholders : 

Since my last annual report the business of the country has been 
greatly depressed because of the panic of last September. This con- 
dition of affairs has largely affected the earnings of your road, has —— 
prevented the sale of the consolidated bonds, and has brought your 
company into great financial trouble. Weighed down by a large 
floating debt, there is no way out of this embarrassment save by | 
liberal aid from your creditors of all kinds. 

This debt, created to finish and equip the road, to provide for 
expected increase of traflic, and to carry forward the attairs of the 
company until the increase of business to result from the advantages 
provided and to be secured were realized, is now so burdensome that 
the company can no longer provide for paying at maturity any part 
of it. 
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In order to learn the temper of holders of the first-mort- 
171 gage gold bonds, I went to Europe, by request, and there met 
representative parties, who stated that reasonable concessions 
will be made, provided junior and other creditors will also yield 
something of their rights and claims. The foreign bondholders 
have designated persons in New York who are authorized to consult 
with the company and agree on some plan of settlement. This 
must be made so comprehensive that there will be required no 
further agreements, and as such plan involves time in its adjust- 
ment and development, and as our necessities are urgent, many of 
the bondholders are desirous of having the property and income of 
the company placed in charge of the courts pending such adjust- 
ment, that no further embarrassments or difficulties may be forced 
upon the company, and that legal priority may be had in disburs- 
ing our net revenues. I concur in this view of our affairs because 
the bondholders are entitled to their interest money prior to any 
other creditors, except where payments are required to protect prop- 
erty in which they are interested. 

Notwithstanding the general depression which has so largely 
affected our traffic the road has earned $31,204.48) gross and 
$00,201.86 net more than during the preceding year. 

Your property 1s of great value and will demonstrate the wisdom 
of its creation long before others more promising earn an interest on 
the capital invested in them. 

The tables and statements herewith submitted exhibit in detail 
the situation and the comparative condition and business of the 

company and its railway. The road has been carefully and 
172 ~=economieally worked, and, with its equipment, is in good 

condition, having, without further additions, capacity for 
earning $150,000 to $175,000 per month. 

The measure of economy in operation of railways cannot be ascer- 
tained by any system of percentage of expenses to gross earnings, 
as the cost of operating may exceed receipts and vet great economy 
be exercised. The only way to determine the question of degree of 
economy is to analyze carefully every expenditure, and find, by com- 
parison with the same items upon roads similarly situated, that labor 
and materiai have been supplied at the lowest possible cost, and 
used with due regard for the circumstances connected with the oper- 
ation of the road and the conduct of its business. The investor and 
owner generally examines reports in order to learn what percentage 
has been declared as net earnings, but this is a very fallacious method 


(Of criticising management. 


In this railway we have a long line and an insufficient traffic. 
The property requires as large disbursements for maintenance and 
expenses in many particulars as the same length of track of a road 
which has three times the business. If the present traffic was con- 
centrated upon half the mileage it is apparent there would be a great 
change in percentage—for instance, taxes are assessed upon each 
mile of track. 

In fact, your road has four terminal points, and is formed of two 
distinct railways, separated by a gap of ten miles; has a gauge of 4 
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feet 9 inches north and 5 feet south of the river. <A careful 
173. examination of the items making up the sum of the cost of 

operating your road during the past year will show that rigid 
economy has been exercised in every department. The heavy grades 
and sharp curves upon the Nashville Division and the great weight 
of locomotives required there and at all terminal stations, coupled 
with the large number of shifting engines demanded by the nature 
and traflic of our railway, should always be carefully considered in 
making up any opinion of our expenses as relating to earnings. 
Notwithstanding these circumstances, our track (590 miles) and 
bridges have been maintained at an expense annually of $469.07, 
monthly of $39.09, and daily of 1283 cents per mile. Their condi- 
tion is as good as that.of any road of similar character in the West. 

On the 27th day of May last our principal machine-shops, located 
at Mt. Vernon, Illinois, were accidentally destroyed by fire. It has 
been decided to rebuild them, and liberal donations have been made 
by citizens of that place. The total loss, less the donations, will not 
exceed $15,000, and, as rebuilt, the shops will be more complete and 
convenient than before. 

At the proper time it is intended to remove the machinery now 
at Edgefield, Tennessee, to Henderson, Kentucky, where temporary 
buildings and stationary power have been provided, and good water 
ean be eventually obtained from the city water-works now being 
constructed. 

The crops along our railway in IIlinois and Indiana for 

174  ~=this year are quite an average in yield and quality, but south 

of the Ohio there has been, because of drouth generally, an 
almost complete failure. 

Last May the Louisville, Nashvilie and Great Southern and the 
Nashvilleand Chattanooga Railroad Companies, controlling the only 
rail outlets south from Nashville, refused to receive freight coming 
from territory reached by your road and its connections, except at 
rates which would allow us nothing for haul, and since that time 
our freights have been confined to locals almost wholly. This un- 
lawful and injurious combination of two stronger companies to aid 
in destroying the business of a weaker one has been brought about 
by a variety of causes, but 1s defended by the officers of those com- 
panies solely on the ground of self-protection. 

We were active in securing shipments of Green Line freights south, 
and this somewhat injured the business of the “main stem” of the 
Louisville and Nashville and the “northwestern branch” of the 
Nashville and Chattanooga railroads; but it is undoubtedly true 
that we benefited the other portions of their respective roads quite 
as much as we injured the business of said “main stem” and 
“branch,” and itis also probably true that the combination, while 
it has injured us, has disappointed and damaged them. 

Such a policy cannot long be maintained or defended ; it is be- 
hind the age and will certainly react on its originators. As it is 
(we are counselled) contrary to the laws of Tennessee, our rights and 
those of the public may be secured through the courts if in no other 
way. 
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175 The business of the road for the ensuing year will, doubt- 

less, show an increase in volume, and the net results, because 
of the low price of labor artd materials, will be more satisfactory 
than Intherto. 

The development of the coal traffic is gratifying, and with the 
revival of trade and manufactures the increase will keep pace with 
the facilities afforded for shipment. This traflic will prove the most 
reliable and remunerative of the road, and it is to be hoped that a 
policy which has caused so large a preparation on the part of ship- 
pers will be supplemented by continued improvement in the facili- 
ties supplied by the company. More track room at terminal stations, 
particularly East St. Louis and Nashville, Tennessee, and additional 
coal cars are even now needed, and must be supplied next season. 

The nine and one-half miles of railway yet to be constructed be- 
tween Evansville and Henderson 1s the most important addition 
required by our interests, for, when completed, no interruption of 
business would ever occur, while the running time between St. Louis 
and Nashville would be shortened an hour and a half. 

The necessity for closing this gap, and for a bridge across the Ohio, 
increases each vear. Some examinations of the river, near Kvans- 
ville, show that an iron bridge can now be built, not over 1,700 feet 
in length, and at a cost of only about $800,000, including ap- 
proaches. A liberal charter, authorizing the construction of such a 
bridge, has been obtained from the Kentucky Legislature by parties 
friendly to your interests. The amount paid by this company for 
transfer across the Ohio river during the year was $70,626.56; of 

which $62,643.67 was on account of freight. This, of course, 
176 ~—_ does not include the income of the transfer company derived 

from local and other traffic. A bridge would add largely to 
the business of this railway and to that of connecting lines. The 
sum paid annually for transfer is sufficient even now to pay a fair 
interest on the cost of a first-class structure. If the condition of your 
company was such as to inspire confidence in its contracts 1t would 
be comparatively easy to cause such a bridge to be built. 

But two accidents of a serious nature have happened to passenger 
trains (both due to unavoidable causes), and but one person has been 
much injured. He has commenced an action for damages, but is 
believed to be entirely recovered. All trains have been run during 
the year with great regularity, and this evidences the competency of 
those in charge of the transportation and track departments. 

The track will hereafter require considerable renewals of rails and 
cross-ties, which will add somewhat to expense of maintenance as 
compared with the past year. 

Respectfully submitted. 

EDWARD F. WINSLOW, President. 


177 St. Louis & Southeastern Railway Co. (Consolidated). 


OFrFICE OF SECRETARY, 
Sr. Louis, Mo., Sept. Ist, 1874. 


Dear Sir: I have the honor to report that the books of this com, 
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feet 9 inches north and 5 feet south of the river. <A careful 
173. examination of the items making up the sum of the cost of 

operating your road during the past year will show that rigid 
economy has been exercised in every department. The heavy grades 
and sharp curves upon the Nashville Division and the great weight 
of locomotives required there and at all terminal stations, coupled 
with the large number of shifting engines demanded by the nature 
and traffic of our railway, should always be carefully considered in 
making up any opinion of our expenses as relating to earnings. 
Notwithstanding these circumstances, our track (890 miles) and 
bridges have been maintained at an expense annually of $469.07, 
monthly of $39.09, and daily of 128} cents per mile. Their condi- 
tion is as good as that.of any road of similar character in the West. 

On the 27th day of May last our principal machine-shops, located 
at Mt. Vernon, Illinois, were accidentally destroyed by fire. It has 
been decided to rebuild them, and liberal donations have been made 
by citizens of that place. The total loss, less the donations, will not 
exceed $15,000, and, as rebuilt, the shops will be more complete and 
convenient than before. 

At the proper time it is intended to remove the machinery now 
at Edgefield, Tennessee, to Henderson, Kentucky, where temporary 
buildings and stationary power have been provided, and good water 
can be eventually obtained from the city water-works now being 
constructed. 

The crops along our railway in I]linois and Indiana for 

174. ~—s this year are quite an average in yield and quality, but south 

of the Ohio there has been, because of drouth generally, an 
almost complete failure. 

Last May the Louisville, Nashville and Great Southern and the 
Nashvilleand Chattanooga Railroad Companies, controlling the only 
rail outlets south from Nashville, refused to receive freight coming 
from territory reached by your road and its connections, except at 
rates which would allow us nothing for haul, and since that time 
our freights have been confined to locals almost wholly. This un- 
lawful and injurious combination of two stronger companies to aid 
in destroying the business of a weaker one has been brought about 
by a variety of causes, but is defended by the officers of those com- 
panies solely on the ground of self-protection. 

We were active in securing shipments of Green Line freights south, 
and this somewhat injured the business of the “main stem” of the 
Louisville and Nashville and the “northwestern branch” of the 
Nashville and Chattanooga railroads; but it is undoubtedly true 
that we benefited the other portions of their respective rvads quite 
as much as we injured the business of said “main stem” and 
“branch,” and it is also probably true that the combination, while 
it has injured us, has disappointed and damaged them. 

Such a policy cannot long be maintained or defended ; it is be- 
hind the age and will certainly react on its originators. As it is 
(we are counselled) contrary to the laws of Tennessee, our rights and 
those of the public may be secured through the courts if in no other 
way. 
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175 The business of the road for the ensuing year will, doubt- 

less, show an increase 1n volume, and the net results, because 
of the low price of labor ard materials, will be more satisfactory 
than hitherto. | 

The development of the coal traffic is gratifying, and with the 
revival of trade and manufactures the increase will keep pace with 
the facilities afforded for shipment. This traftic will prove the most 
reliable and remunerative of the road, and it is to be hoped that a 
policy which has caused so large a preparation on the part of ship- 
pers will be supplemented by continued improvement in the facili- 
ties supplied by the company. More track room at terminal stations, 
particularly East St. Louis and Nashville, Tennessee, and additional 
coal cars are even now needed, and must be supplied next season. 

The nine and one-half miles of railway yet to be constructed be- 
tween Evansville and Henderson 1s the most important addition 
required by our interests, for, when completed, no interruption of 
business would ever occur, while the running time between St. Louis 
and Nashville would be shortened an hour and a half. 

The necessity for closing tiis gap, and for a bridge across the Ohio, 
increases each year. Sume examinations of the river, near Evans- 
ville, show that an iron bridge can now be built, not over 1,700 feet 
in length, and at a cost of only about $800,000, including ap- 
proaches. A liberal charter, authorizing the construction of such a 
bridge, has been obtained from the Kentucky Legislature by parties 
friendly to your interests. The amount paid by this company for 
transfer across the Ohio river during the year was $70,626.56, of 

which $62,643.67 was on account of freight. This, of course, 
176 ~— does not include the income of the transfer company derived 

from local and other traffic. A bridge would add largely to 
the business of this railway and to that of connecting lines. The 
sum paid annually for transfer is sufficient even now to pay a fair 
interest on the cost of a first-class structure. If the condition of your 
company was such as to inspire confidence in its contracts it would 
be comparatively easy to cause such a bridge to be built. 

But two accidents of a serious nature have happened to passenger 
trains (both due to unavoidable causes), and but one person has been 
much injured. He has commenced an action for damages, but is 
believed to be entirely recovered. All trains have been run during 
the year with great regularity, and this evidences the competency of 
those in charge of the transportation and track departments. 

The track will hereafter require considerable renewals of rails and 
cross-ties, which will add somewhat to expense of maintenance as 
compared with the past year. 


Respectfully submitted. 
EDWARD F. WINSLOW, President. 


177 St. Louis & Southeastern Railway Co. (Consolidated). 


OFFICE OF SECRETARY, 
Sr. Louis, Mo., Sept. 1st, 1874. 


Dear Sir: I have the honor to report that the books of this com. 
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pany show the foilowing to have been the number of shares ($100 
each) of capital stock outstanding at the close of the fiscal year: 


Prefer’d. | Common.| Total. 
St. Louis & Southeastern Railway Co. (Consoli- 
NOU B..o- stax: <clecsanistes Sesiipeicliaiae iain inieaicuiariadn ‘siiieaiiai 56,7303 32,8613 89,092 
St. Louis & Southeastern Railway Co. (Consoli- 
dated). (To be issued on surrender of scrip held.)_ 1,500 1,500 3,000 
St. Louis & Southeastern Railway Co., of Illinois and 
Indiana. (Not then surrendered or exchanged. )-- 1,518 4,753 6,271 
St. Louis & Southeastern Railway Co., Kentucky 
Division. (Not then surrendered or exchanged.) -}------ en 3,078 3,978 
Evansville, Henderson & Nashville Railroad Co. 
(Not then surrendered or exchanged.)-_-----. --..-|------ ---- 6,470 6,470 
ET ere ninicsiasedidatenbaliuaatiiiieiihd: 59,748} | 48,6623 | 108,411 
Yours truly, EK. L. ABBETT, Secretary. 


To Edward F. Winslow, president. 
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OFFICE OF THE AUDITOR, 
St. Louis, Sept. 1st, 1874. 
Edward IF. Winslow, president. 
Drar Sir: Herewith I hand you the following statements, com- 
piled from our official records, showing the result of operation from 
August Ist, 1878, to July 31st, 1874: 


A—General balance sheet. 
B—General account current. 
C—FEarnings and operating expenses—entire line. 
D—Condensed comparative statement of earnings—entire line. 
IkK—Comparative statement of earnings—St. Louis Division. 
k—Comparative statement of earnings—Nashville Division. 
Gg—Operating expenses of entire line. 
H—Statement of funded debt. 
I—IExpenditures for improvement and equipment. 
J—Statement of passenger traffic. 
K—Statement of freight traffic. 

Very respectfully, JOHN P. HAINS, Auditor. 
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Statement of Operating Expenses in Detail for the Fiscal Year Ending 


July 31st, 1874. 


CONDUCTING TRANSPORTATION. 
St. Louis Nashville Total 
Div. | Div. re 
aiesidlalaes | 
BO re ee $1,362 06 $3,438 3 
Printing and stationery. ~----._------~-- -- 5,670 58 5,345 67 11,016 25 
Loss and damage to property ~~ 4,979 38 7,377 68 12,357 U6 
Loss and damage to stock_------ ...-. ---. -- 5,759 72 4,603 70 | 10,363 42 
Injury to persons. ...-.. _-. -.---.-----.-- 5,783 00 1,465 20 | 7,248 20 
Conductors, bag’gem’n & brakem’n_._ ~~ -- 31,825 69 29,573 85 | 60,897 54 
Agents and clerks -~---- .----- ---- -------- 29,719 22 23,695 42 | 53,414 64 
Station furniture and fixtures ..-. --.. .-_- -. 752 56 404 3: | 1,156 89 
eT Te eT 29,995 95 17,504 27 | 47,460 20 
Station expense .... .... 2. 20s nes csines 9,786 12 12,5897 038 | 22,188 15 
ee IIE. «. cninciins 02 sme en 4,158 10 3,667 42 | 7,825 52 
Mail expense -------. .--- .-- ann nieamamind 761 77 1,630 00 | 2,391 77 
Mileage and rental of cars_.--2-2 22. .-----}| 23,416 45 2,462 58 | 25,879 O08 
MD sx sccncaieneeapuineitnnns shntanaioninn sompunininlian anlage 10,439 62 11,142 385 | 21,581 97 
Transfer and incidental expenses_-__---~--- 6,328 36 4,208 69 | 10,532 05 
$170,855 78 | $126,840 25 | $297,696 03 
MAINTENANCE OF CARS. 
Ee se = = —=—hlur $8,951 85 $30,909 57 
Pass’g'r and bag’ge ears, repairs of ~~~ -- 14,489 O8 16,337 47 30,776 55 
Freight-cars, repairs of ..---- ---- ---------- 19,628 20 34,033 88 53,662 O08 
Foreign cars, repairs of ~~. ---- ---- ---+---- 170 O7 242 45 412 50 
IERIE nce: tain secs telson aaa 665 81 384 29 1,000 10 
Sleeping-cars, repairs of. ..-.------ -------- 673 71 436 45 1,110 14 
$57,534 59 | $60,386 35 | $117,870 94 
MOTIVE POWER. 

| RARE STN TO NTE $33,762 40 | $82,255 85 | $66,018 25 
Pe CD oan ons nan Hand anne semen 6,387 40 8,920 57 15,3807 97 
Wood and water stations _.---. ---_ ------ -- 1,520 31 761 40 2,281 71 
Oil, tallow, and waste .__.. ---.------------ 11,851 85 6,088 O4 17,989 89 
Materials .__. .... ._-. oe 4,377 40 1,208 83 5,676 23 
Engineers and firemen __-. ------ ----------| 39,150 85 47,042 50 86,175 33 
Watchmen and wipers_---... .------------- 9,945 23 10,775 54 20,720 77 
Repairs, engines and tenders .-----~----- -- 30,005 92 26,001 8&7 56,007 79 
BS TI, BO. ans cccnend dew seen Semminerin 397 12 25 95 O85 OF 
Shop tools and incidentals_.--- .--- -----.. -- 5,079 V6 3,061 OF 8,141 083 
$142,418 42 | $186,281 62 | $278,650 04 
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186 G.—Continued. 


MAINTENANCE OF WAY. 


: . 
St. Louis | Nashville | Total 
Div. | Div. | = 
Cattle guards and crossings -----. .--+.. ~~ -- $1,484 22) $750 40 | $2,234 62 
Ties and INE sicessinsaicint: aiaciiiiciaains devia: ainda | 3,903 45 | 9,363 59 | 12,867 02 
Iron, chairs, spikes, &c. . .----- ~.------ hate 3,563 00 | 2,419 28 | 5,V82 28 
Surfacing and ballast—.--- -..-- 826 O2 | 2,462 29 | 3,288 31 
NR CTE cae siti eee nel ein we ene 1,928 82. 2,563 O04 | 4,486 86 
Repairs, bridges and trestles.....-.. ----- | 3,419 59) 14,112 27 | 17,531 96 
fepairs, trac ks. ECan MeN rE OR oe ony aR | 61,700 15!) 65,682 18) 125,382 26 
Superintendence and incidentals .----_- -__- 5,836 57 | 2,503 56 | 8.340 13 
ee ET eee 1,774 29 | 734 O51 | 2,508 80 
PI Senin Ses ee + catenin meinen o18 OY | | 318 O09 
$84,349 16 $98,591 17) $182,940 33 
{ 


Salaries, general officers and clerks_.------- | $26,588 20 $26,712 57 | $53,250 77 
ee 2,721 Ol 21 13 O1 | 4,834 02 
Expe nses of general offices. ~_— | 5, 599 11 | 4,090 73 | 9,489 84 
te pairs of buildings ‘scan sane aaecsilaablaiatais. ta: siiss? elaine | 4, 110 “¢ 1.550 28 5,640 78 
General expenses and incidentals .. _- _—— 6 487 80 | 3,903 50 | 10,041 30 

| | 
| $45,256 62 i $38,000 09) $83,256 71 

Sy | 

RECAPITULATION, 

Conducting transportation ----__ -----~---- | $170,855 78 | $126, 840 25 | $297,696 03 
maintenance Of cars ..... «2. -1.6«++----.-- 57,954 59 60,856 35; 117,870 94 
PEORIVG BOWS? . 2.062 - oss teeiecsmmccene-| FERS 136231 62} 278,650 04 
DEORNES OF WOE ones incite +> +0 mirimen | 84,549 16 98,591 17) 182,940 33 
ne Ee 45,256 62 38.000 09 83 256 71 
$500,414 57 | $459,999 48 | $960,414 05 
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18S I. 


Lixpenditures for Permanent Improvement and Equipment During Fiscal 
Year Ending July 31, 1874. 


' — eo 
' | St. Louis | Nashville 1 ts ] 
| Div. | Div. sienags 
4 | 
| ee ae | ? ane 
Freight cars ------.--- ------------- ------| $87.914 27 | $40,499 06 | $128,413 33 
Locomotives ---- --+- --~+ ---------- a 45,657 83 | 58,717 25 104,875 O8 
New rails and fastenings... -----. -----! = 338,164 24 | 27,081 59 65,195 88 
| RIND a ccinits seismic Acalatiinns aie |: Ef csicw ter nae 1,186 42 
Cf | a Dee el swewen vas 341 29 
| Wi ab 08 i. sissies ne ee eee cew nes 2 20 87 
Legal expenses -_--~--~------- ~----- ------ 2,000 00 | 162 50 2,162 50 
Salaries and engineering ~--~-- ----~- ------ 6,219 69 | 887 75 6,607 44 
TOGU GUE MACRINGTY ..... o ~6—< ce csne inoue. CF ere 581 64 
Shops and round-houses ...... ...... ...... | 4,452 41 | 5,259 32 9,711 73 
| Trestle at East St. Louis-----. -----. ---_-- °° - =e 15,476 45 
| OI, co micceriominconnxnenmmen-| Se OR) Lane 3,206 15 
| Co EE eee 12,395 69 
| i 4,396 31 | ink aa Golapiai iit 4,396 31 
TI GO sick: cnet tannin geben: eames 1,825 21 1,825 21 
Rant Bt. Lowis Yad — one co ncee ane cwenne 5 2 2,284 97 
Mt. Vernon, Ill., yard__-- ---- Be Se dtinn cna inin 329 16 
SN 08 WRT cicanes «nmin tunis dine Cee | sink wenn anes 1,159 40 
New sidings --.-+-- ---- ------------ ------|. 3,687 66 2,274 48 5,962 14 
ne ene 451 90 152 65 584 55 
SIN ~ .cxeicic eqdeiensiansecti- unsaid sr kcace alesaiiak iain ee SP hemcnnin sien 3,503 39 
Shawnee levee -._-...--.----~---~--. .-.--- os ediindt Lees 2,138 51 
raster ME CRI FIVE cine csins ces nencns 142 60 152 80 275 40 
Sand and seetion houses —..- eas osabcsiabalinstenaneaaiet 200 20 297 10 497 30 
a ee en oe Fe 1,550 00 
ID sc cistasican snc einelemmdaminidne i ee: 56 6 
Bierens at Bast Bt. B06 cncnce cnc oss eweum | eae 400 00 
Wood and water stations ...... ...._. eid Sills 32 50 1,240 47 1,272 97 
tent of depot grounds ......... ..... -- -2--~ 9,600 00 457 50 10,037 50 
‘Mxpense on sterting loan ......... .... ...~-. 4,300 82 | ........ .-. 4,300 82 
ee ee a ey 77 50 77 50 
Car-hoist, Henderson (royalty) ~---_- ey ee 1,500 00 1,500 00 
Retirement E.. H. & N. eapita! s i A: 6)’ or 
tetirement B., HH. & N. capita. stinek......- painlnces-wincune iene 2,900 00 2,900 00 
i 8 Fe TO 399 90 399 90 
$245,141 78 $149,979 34 | $395,121 12 
| | 
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Statement of Number of Passengers Carried From All Stations During 
the Fiscal Year Knding July 31st, 1874. 


St. Louis Division. Nashville Division. 
cmnantent ants | 
Stations. | No. Stations. | No. 

| 

! | 
Rast 8. Louis ...............| 19,963 || Henderson ................| 6,663 
French Village ---_------ --- ‘a Pe 1 TI si cnreeeaaem neereeiin macnn | 1.918 
TEE eniiiaiieitk siecle aluatiee senate 2,024 || Slaughter’s ........ ...... .| 1,856 
IY sce itsstsae suicide: seid | SE BGR || TRRMOON cnnecc se een sss... 1,084 
Rentchler ...... ... .......... 1768 © Madisonville .-..------ ---- 4.962 
OP PROE ...nccccon< bilan eal 1,684 | Earlington ...-.. -.--. ---. 3,040 
Mascoutah  ....-----. 2. pe er 1,064 
ee 20 | Bertoavithe..nnncs. «x2 -+--| 3.032 
New Memphis___--- -------.- 1,914 | Petersburgh -...-..... .--.| 768 
Queen’s Lake -_-. .--- .- +. ---- | ra 1,564 
ol a ee | SN © satin wecenn team | 812 
CTT oaicis once nrmcinn anes | 4,120 Hopkinsville ----.----- ~~~. | 9,990 


OT siciiniints sd cenk «mnt i TD cndintk stan wemninwel 1,669 
Nashville, Il). ........... .... 8.618 | Pembroke .__. .-_- ------ ---| 1,841 


Beaucoup ES Te 560 Trenton Ae Ae Re aime a | 1,835 
Ashley i aie SA ete 8,476 Guthrie ae een Oia occas ae ane 6,806 
Roach’s Pe Ee ee ee ae HP Sadler’s is is i i i ls a te wall V2 
Woodlawn ee ee a ee eee 1,036 Fort’s____ er —-— eee ee me eee | 308 
Driver’s —____. .___.__.____. __ 110 DT LE NT eT | 1,514 
Mt. Vernon, Ill. --__... ---- -__ 6,917 || Cedar Hill .......---. ---..--] 1,628 
IID ons ne. ccne coeeennes S74 | a ee 4,006 
Rae Rive.............. ... | 1,564 | Greenbrier .._------~- ‘ouniae 480 
Dahlgren ee ee ee 1,730 | Baker’s ___- ---- Silane sical aml 250 
Delatield Le Te ee eRe ee 518 | ON onc wien seen | 884 
MeLeansboro ____ .__. .__. ...... 3,982 | Edgetield Junetion __~-~----| ~8() 
Hoodville _................__| 138 ; Nashville, Tenn..-2--- ----' 17,250 
Rectorville __-__._~___. .__. ee | 862 | 
Eldorado — 2 ~~. 2. ~~. ee | 1,511 
SII sis snitdicesesencpanialiandanimbldians | 1,956 | 
Cypress Junction --_-.. -.--_--) 18 | 
Shawneetown ___..----.-___- | 2,298 | 
ZeeAckOmy ... .... ..2...-.-...! 373 | ! 
Enfield Junction | 80 | | 
Enfield ....--......-......-| 2,887 |} | 
i | 5,147 | | 
Hawthorne ____.. __. ____ ____ | 1,044 | | 
Wabash Station ._.__________- | 486 | | 
"a, 28 || | 
Mt. Vernon, Ind. ____ ---__--- 9,272 || | 
eh a 1,094 | 
Evansville____ .____. TaN | 16,510 

138,583 | (0,50 


? | | 
Making a total of 214,914 passengers carried an average distance of 54,))5 miles, or 
equal to 11,800,000 one mile. 

Mileage on above, 11,800,000. 

The earnings on above, $365,500.19. 


3) 


Rate per mile per passenger was 3.97 cents. 
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18S I. 


Lxpenditures for Permanent Improvement and Equipment During Fiscal 


Year Ending July 


| 
PI CUO is a eceniee ween sutild ete sien iaiillaaate | 
i a te earl comme | 
New rails and fastenings... -.-.~. -.._--- | 
i ae ae ia 


Bn SO ee 
TL eee eS 


GINS GEORGIOS. «0. cre mien: wma emma 
Salaries and engineering... _. --.--- -.---- 
ne 
Shops and round-houses -.~... ------ --~--- | 
‘ ‘ . | 
Teestio at Bast Bt. 00st cncince sccces conus. | 
nD EE 
Sa: cies alta tela oi lain a 


mhebutlding telegraph . ...... 0. mse o<+ -o+na0 
ITY SE oo ce: hivicpasiacnsh naa aaa 
eS ae 
Mt. Vernon, Ill., vard___- ---- 
ee OE WRT nccns snemensnmns vba tna 
UNIONS: Aiea sci dn tsa iin wilt Septal 
Railroad crossings. __--- 
Fencing 
SD IID casa scsi abcasees enna MMI ls intsibdtie 
rameter at (bio river ...n6c one code cers 
Sand and section howses. . 2.6. 4. .+..«. 
ee ge Se a ee TT 
Turn-tables 
Siennl oF Bast St. EOWts cc cnncc cen once cwnn- 
Wood and water stations. - csiialeneis 
kent of depot grounds ...... ...... ~..2.... 


ee ee ee ee ee ee ee ee ee ee ee ee ae 


ee mm me eee ee ee ee 


I 


31, 1874. 


St. Louis 
Div. 


Nashville 
Div. 


S87.914 27 | 


45,657 83 


538,164 24 


1,186 42 | 


341 29 | 


20 &7 
2.000 00 


3,503 39 
2133 51 
142 60 
200 2O 
990 OO 


— 


9,600 00 
4,300 82 


Car-hoist, Henderson (royalty) ~--~-- saulcabiniiie |e cmaunne 
Retirement E., H. & N. capita: stock.----~-|___. ~~~. ~~. | 


° | 
Grading at Henderson ....... -.---. -_..----| 


j 
| 


| 


| 


$40,499 06 
58,717 25 
27,031 59 


——_—— eee meee we me 


2,274 48 
152 65 
132 80 
297 10 


| 
| $128,413 33 
104,375 O08 
65,195 8&8 
1,186 42 
341 29 
20 87 
2,162 50 
6,607 44 
581 64 
9,711 73 
15,476 45 
3,206 15 
12.395 69 
4,396 31 
1,825 21 
2,284 97 
829 16 
1,159 40 
5,962 14 


1,500 00 
2,900 00 
399 90 


[$245,141 78 $149,979 34 | 
| | 


} 
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Statement of Number of Passengers Carried From All Stations During 
the Fiscal Year Ending July 31st, 1874. 


St. Louis Division. Nashville Division. 
a Stations. No. Stations. No. 

| 
Bast St. Lows ............-.. 19,959 Henderson ....- ~~~ -------- | 6.663 
French Village ---~-.---- -.--. | TO ices icles enn Sed 1.918 
0, aa eee 2,024 Slaughter’s —..----- -----. -| 1,856 
SINT -scccistinaitiies: ctestanntinnth sntttnatiaisin | ee er 1,084 
Rentchler ...... ..........--.-' 1.768 = Madisonville ....------ -_-. | 4.962 
ak, ET Re TN 1,684 | Harlington ....... ..........| 53,040 
PERROOUMERE 2... comnts semmes nu 32.685 | Morten’s ................. 1,064 
aE ea ee 2B | Rovtowville..nnwss.  -------| 5.032 
New Memphis_--~--. .--- ---- - 1,914 | Petersburgh -.-.-----. .--.| 768 
Queen’s Lake .__. .--. .--. ---- | POD |) Cate 2 ow owecce snes s- | 1,564 
PE nntninn seni = ent aie ian a en eee | $12 
GED nese onine emmesn-sans | 4,120 Hopkinsville ----.2-.-- ---. | 9,990 


Addieville. .----. --_.-_ 2 -__e | ee 1,669 
Nashvitie, Ill. ..........~ .... 8.618 Pembroke .__. --_- --------- | 1,841 


oe ee Te Ee a, 1,835 
: Ne emer Ree tee 8,476 a ala ae a se Ghats 6,806 
I a ca a 952 
gE ESE eae, 110 Adams’ _-- ~-- ‘ 1,814 


1.628 


Woodlawn ___..----. ~~~. -- I ists sess chase Sian | 308 
° Mt. Vernon, Ill. -.2.. .-...-- 6,917 | Cedar Hill ..---.---. oe 
| 


TEE 874 | Springticld .-..-----. ----- | 4,096 

Belle Rive.......... .... ..... 1,564 || Greenbrier ........-.....~- 480) 

POM nea ec ewe cee 1,730 | Se peer 250 

Deateck ............ ......... 518 RN oo aii ieee atin neers | 884 
ws MecLeansboro ___. .__. .___ ___- 3,582 | Edgetield Junetion .__.----- 280 

Hoodville ___________.. ______ | 138 | Nashville, Tenn... 2 --- ----' 17,255 

Rectorville _-__-____. .__ Le O62 | 

I ois ee ese nn i 4,511 | 

_ Se | 1,956 | | 

Cypress Junction __-__. -.-___- 18 | | 

Shawneetown  ___.-----_____- 2,298 | | 

MI aces: sicesnoinsucipiidieiis chides 373 | 


Enfield Junction... ~~. | SO | | 
Enfield ________. am N as 2,387 | 
a a ees D | | 
Hawthorne .--- 2. -__- -- ee | 1,044 | | 
Wabash Station.__-__________- | 486 |, 
Upton __ | 28 | | 


7 we ee ee ee ee ee ee ee we 


. 
ww 

~ 
7 
— 
~] 


-~ 


Mt. Vernon, Ind. ____ ---_---- 9,272 | | 
tg ee 1,094 ! 
7 -, MVEMOVEe.... eins 1. -.2c- 16,810 
158,585 . | 76.331 
? 
F Making a total of 214,914 passengers carried an average distance of 54,49, miles, or 


equal to 11,800,000 one mile. 
Mileage on above, 11,800,000. 
The earnings on above, $365,500.19. 


» 


Rate per mile per passenger was 3.97 cents. 


7 
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Statement Showing Amount of Freight, Exclusive of Coal, Forwarded 
from all Stations during the Fiscal Year Ending July 31, 1874. 


Tonnage (in 


Tonnage (in 


Stations. Ibs.) Stations. Ibs.) 
Bast St. tows ..... .o.n-. | 67,632,618 | Henderson _. ~~~. - ~~~. 47,191,900 
French Viiluewe --. ~~ _- 90,550 > Sebree eee ee eee 1,900,900 
Birkner’s ....... ipaeehiuieleal $23,000 | Slaughter’s -.---. --.-- 1,599,860 
aa aa 1,414,000 | OOM ces woes de ISD, 870 
Ee ae 27.568,100 > Madisonville. .. 2. ~__- 3,876,990 
I a cil wy Y83,988 | Earlington_.--. -- 829,999 
Mascoutah - 22. aaa 34,266,600 (> Morton's ... ais asieeaae 1,946,000 
New Me mphis._----- oe 4,720,404 | Nortonville _..--. ~~ --- 19,859,000 
e006 BRO cnn co cms 120,000 | Petersburg_-.-. .-2- | -. 1,807 000 
Venedy neg Se ee ee sai 9,616,000 | Crofton - esiaiiei leak “ariel 1,959,645 
re 7,911,400 | Kelley’s ---------_- 257,900 
ene me 531,900 | Hopkinsville ------ --- 24,904,300 
POMOC OINO, BUR. vc dcmenn:ncs 6,202,000 | Casky ....... .....-<-.. 715,000 
NY vinci wie wires 1,368,000 | Pembroke ~.22 2. ~----- 3,998,000 
| __, SeeRe meres 26,776,900 | Trenton ....~-.- -_- .-- 2,800,005 
ae eb 1,773,000 || Guthrie -._.. _..-_. ._-.| 6,987,648 
Mt. Vernon, Ill. ...-. ---. 20,719,919 | Sadler’s._-.-. - gi tccensisiediuea 1,980,000 
I 6 seine nineties Z,ieneo | Port's . ... .nnnc. cane 925,900 
Belle Rive _.--_......_.- 2119987 | Adams ...... ...... ....| 761,800 
ST ou. eee acs one omen 10,348,000 | Cedar Hill — 202 ~~. _-| 2,729,000 
DelinGeld .....« scncus «oc | 4,188,000 ) Springtield_.--__. .---~. | 18. 965 ‘O45 
MeLeansboro ~~. - 19,194,000 | Greenbrier 2. 22 - _- 2,797, 900 
Hoodville _.----.-_. .---| 208,000 , Baker's _. aad icc 3,990,000 
Poetorville _.___. gall ae 1,084,000 9 Goodlettsv ille site -aieeadiadalians 38,000 
SE eT &.808,000 Edgefield Junction —___- 1,000 
I Wik nnd owns cae | 5,986,000  Edwefield ..2. 222-2. 25,000 
Shawneetown... ._..---.- 2,575,000 0 Nashville, Tenn. ~.22_-- 29,790,000 
Thackeray ...--- ved 3,696,900 
Ee ora ne 10,979,540 
RN cic cig sti waakeeniie 9,822,000 | 
UG nn ii cic nua 1,470,000 | 
Wabash -.___- iad oan 16,000 | 
Mt. Vernon, Ind. __. .__- 9,591,900 
Be VOMOUIE  cdiwind dane dewn 59,884,215 


| 398,021,324 
I; | 


| 


183,549,562 


In addition to above we carried 275,592 tons of coal, making the total tonnage for 


the vear 561,676. Of this there were carried — 


On the St. Louis Division: 


153,302 tons coal, (@ $05,795.59, or 3. a9h, 150 tons one mile, (a 


0 58 ets, per ton per mile. 
lw 510  frght, 7 


390,025 20, 13,632,212 2.86 
On the Nashville Division: 


120,090 tons coal, @ $122,741.46; or 5,995,700 tons one mile, (@ 2.05 ets. per ton per mile. 
91,774 “ itrght, 218,762.70; 7,9 50,07 6 * "oy © “ “ 


191 St. Louis & Southeastern Railway Co. (Consolidated), 


OFFICE GENERAL SUPERINTENDENT, 


St. Louts, Mo., September 1st, 

dwd I, 
& Southeastern Railway Co., St. Louis, Mo. 
Drarn Sir: 


1874. 


Winslow, Esq., president and genet - manager St. Louis 


I have the honor to submit to you herewith the fol- 
lowing reports for the fiscal vear ending July 31st, 1874, viz: 


PHILO C. CALHOUN, TRUSTEE, &¢. 


Entire line. 


Rolling stock. 

Rate of speed of trains. 
Mileage of trains. 
Mileage of cars. 
Statement of cars hauled. 
Side tracks and switches. 


St. Louis Division. 


Station buildings, water-tanks, round-houses. 
Section-houses, and other buildings. 


Length of main track. 
Sidines and branches. 


Nashville Division. 


Station buildings, water-tanks, round-houses. 
Section-houses and other buildings. 


Length of main track. 
Sidings and branches. 


Few casualties have occurred during the operations of the year, 
without, however, resulting in the loss of life. 

I desire to express my obligations to the heads of the different 
departments, and to the employes of the company generally, for 
their hearty co-operation in conducting the business and promoting 


the interests of the company. 


Very respectfully, your ob’d’t serv't, 


192 
St. Louis Division. 


25 engines and tenders. 
711 passenger cars. 
S baggage, mail, and express 
“urs, 
1 pay car (used on both di- 
Visions.) 
8 caboose ears. 
48 stock cars. 
48+ coal and flat cars. 
* 245 box ears. 
05 hand ears. 
43 push cars 


Rolling Stock—ZJuly 31st, 187A. 


A. Ek. SHRADER, 
Genl Sup't. 


Nashville Division. 


27 engines and tenders. 
+12 passenger cars. 
+ baggage, mail, and express 
cars. 
12 caboose cars. 
14 stock cars. 
303 coal and flat cars. 
154 box cars. 
24 hand cars. 
26 push cars. 


* 100 of these are ‘Green Line’ enrs. and are used on both divisions of the rond. 


t Passenger car No. 7, St. Louis Division, and No. 30 of Nashville Division were 


destroved by fire at Mt. Vernon shops May 27th, 1874. 


JOSEPH PENN, ASSIGNEE, &C., VS. 


Rates of Speed of Trains. 


i 
' 


Miles per hour. 


St. Louis Nashville | Average 
Div. | Div. line. 

Hliehest rate allowed express passenger trains - 30 | 50. 30 
Schedule rate allowed express passenger trains, in- | 

cluding stops ee eee eee ee mh 19.13 20.65 
Ilighest rate allowed mail and accommodation 

ee ee ee ae 50. dU 
Schedule rate allowed mail and accommodation | 

trains, including stops .---- He 17.36 18.75 
Ilighest rate allowed freight trains. 2-2-2 - 2-2 22.) 15. 15. 15. 
Schedule rate allowed freight trains, including | 

WOU iscsi sit aiceligaal aatnca ltes cant ah ceaiinatiat aie 11.57 11.28 


194 9 Mileage of Passenger, Freight, and Coal Trains for the Fiscal 
Year Ending July 31st, 1874. 


| St. Louis Division. Nashville Division. 


Month. | | | 
Passenger Freight Coal | Passenger | Freight 
Trains. Trains. | Trains. Trains. Trains. 
ee a: ee 18,420 18,221 1,664 11,822 21,982 
September, ne 18,082 19,367 1,664 15,188 | 22 876 
October, ee re 18.676 8587 1,776 13.157 | 21,500 
November, alata 17,710 W7,I85 1,754 9,403 | 21,013 
December, aE Te 18,676 17,652 1,678 11,719 | 24,486 
Saneur¢, '874.06.0.....+~- T8676 20,653 |; 1,728 12,316 | 23.083 
February, “ co----------- 16,914 17,317 | 1,578 14,102 | 19,844 
March, F ae 18,486 W364 1,664 16,129 | 12,5096 
April, We te oe ea 18,193 18,942 1,464 11,151 | 16,601 
May OO ar a ae | 18.462 16,196 | 1,664 16,687 | 5,172 
June. De teil ah cae 18,070 15,024 1,604 15,193 | 5,530 
July, ocwiacioniaiiiaiid: ai 18,676 15,554 5 1,664 16,064 | 65,223 
“ ie sete shi 
Totals ..... .cscsecanes.| SIG 212,042 | 20,162 162,95 200,906 


No switching or construction included above. 


Construction mileage, 13,916. 
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197 = Station Bualdings on St. Louis Division, St. Louis & Southeastern 
Railway. 


Stations. Passenger. Freight. 
East St. Louis.-.....---...---. 20 x 60 feet.* 24 x 250 feet. 
French Village--_._-..-.-.--- 16x 16 “ * 
ge ae 16 x 32 “ 

I een sn ai ene isin tema 20 x 60 “ * 24x100 “ 
tentehler’s ---_..--...---- —— > ie 
Mascomtah ............ ...«.. 20 x 60 “ 
New Memphis —-------- .------ 18 x 40 “ 
I siceinctilictee wesc tecnica --- 18 x 40 “ 
CORROOTINO 6c on enc ccwe 18 x 40 “ 
Addieville.__- ----~-.-------- 18 x 40 “ 
Nashville, I]]..-.-.-.---.---.---- 20 x 60 “ * 24x80 * 
rr 24 x 120 “ 
Woodlawn -.------_--_------ 16x 16 “ 
Mt. Vernon, [Il.---- vicdoniaebi tia . 20 x 60 “ 
ID siete sacenninein seas: meomniceaanli 18 x 40 “ 
Belle Rive... .---.-...-_----- 18 x 40 “ 
I nen sncndeeann 18 x 40 “ 
Delafield _.._---__.-__--_.- -- 18 x 18 “ 
McLeansboro .-_-_-_---------- 20 x 60 “ 
Hoodville -..-..-_____-__-__. 16 x 36 “ 
Broughton ~----------- on 16x 16 “ 
BOUND 24. oe seinen osnne 20 x 40 “ (C.& V.,, jointly.) 
a eer 20 x GO “ 
Shawneetown __.-_-__---_------ 20 x 60 “ 
McLeansboro Junction___- -_-- 10 x 12 “ * 
ee 16 x 36 “ 
I sti ices atest atin gine alain 18 x 40 “ 
ice cent sacien de aliivaediaiaainalan 40 x 60 “ 
Mt. Vernon, Ind._---_-_--_--- 24 x 120 “ 
BVONOUING 2 o4 nnn scn cneu anes 254x 51 “ * Brick, 32 x 178 feet. 
My si iia ee ac naciaaiaacaia ad Frame, 32x 83 “ 
198 Water Tanks. 
St. Louis Division. 
Location. No. Capacity. 
East St. Louis.-._---.-.--- na ean sinencciteninai 1 26,000 gallons. 
LTE CE TY! 1 26,000 “ 
Queen’s Lake.______._____ a Eee Tee OD 1 26,000 ee 
Nashville, I]]..-_.____-_--.---...--- hidiiiaiiideaal 1 26,000 a 
I sseschlh sdk en ‘seiiasacamsepsevdaesdsit-ahgdeeaiatmedclaail 1 9500 « 
Be. WRG, FUE nn a oes vo erence _.. 1 9500 “ 
4 I a cccicniisini eisteaineeaginalaiaiciaaia 1 59,500 ° 
a 1 8000 « 
McLeansboro’ _____._... -------__..__..._--_-.. 1 26.000 ec 


a 


Those not marked with a * are used for both passengers and freights. 
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Shawneetown 


199 


MeLeansboro’ 
Shawneetown 


Mt. Vernon, 
Mt. Vernon, 
Mt. Vernon, 
Mt. Vernon, 
Mt. Vernon, 


Belleville, 

(jueen’s Lake, 
Queen’s Lake, 
Queen's Lake, 


Mt. Vernon, Ind 


French Village 
New Memphis 
Ic: sun sie: x: cepianeiiaiaanies Meaimiainds 2 
SONI cv: ssssn sisal nian tain hea insides 


Section Tool-Houses. 


East St. Louis, 


JOSEPH PENN, 


Location. 


Round-Houses. 
St. Louis Division. 


a 
Mt. Vernon, Ill. .......... ...................... Weea,s 


IE a: iniccinsscx eavlicuiien nisileiasainaiins witesilanainitleagiaks eolioaheanio _-- Brick, 4 
UT sce nn iibe aSilin Spc: niesconin lig oe alablnalll Wood, 1 


ASSIGNEE, &¢., VS. 


eee me eee ee ee ee ee 


No. Capacity. 


1 8000 « 


I nc: sens eal alla laa iad iit ai 1 26,000 gallons. 
rn Siladaleid' ntti auld 1 26,000 . 
CIT sin snc sno sans cliente mea aaah ais 1 26,000 g 
PU i: scien snes iniie ani aidan eas 1 26,000 s 


14 328,500 gallons. 


lek ein iain ali din ae iia imeaanapeat .---- Brick, 4 
6é 


Ct i el 


—— eee eee a eee ee 


Section-LHouses. 


St. Louis Division. 


St. Louis Division. 


St. Louis Division. 


—— ee ee ee ee ee ee ee ee ee ee ee 


———_—_—— FS i ce 


= somo cia: lela ama dined ia been eet aan adi 


ITI scsi el ih ecient fee 
SINE cin sew eiartiicteenaneiidceiin ambien sie 
Mt. Vernon, Ind 
| BVUMBVUNG cis ncnnisccsewnen 


Other Buildings. 


Oe ee ee 


= = h— — — 


EE, ae Ee eee eae 5 


16x ae fect, with * 
16x Bz " 
18 xX 3 : ” 


16 x 5? 6é é6 


™ 16 x 16 


. ” 16x 16 
™ “16x12 
. 7 16x 16 
ny . 10x 16 
a ” 16x 16 
1 ” 12®x 186 


ills. 


66 
6é 
6 
“cs 


é 


L.’ 


Single house, 12 x 16 feet. 
Double “ 16x16 


¢é 


Ill., machine and erecting shops. Brick, 240 x 60 feet. 


6s 


ce 


“ 


“ 


be 


carpenter shop... .... -.-- * S3 x 64 
I TIN i + -sess antics ils Wood, 180 x 26 
Ts 6“ 66 lL, fee ¢¢ 30 x 9() 
blacksmith shop-----~----- Brick, 60 x 56 
’ laa a tials Wood, 76x 30 
engine-room ~------------ 16 feet diameter. 
boiler-room ~_------------ 19 “ . 


pump-house ~.----- -- 


._- 10x 14 feet. 


pumper’s house .----.-.-- 16x 32 feet. 


6c 


PHILO C. CALHOUN, TRUSTER, &C. 105 
Mt. Vernon, I I. ,engine-room .---.-------- 14 feet diameter. 
Mt. Vernon, oil-room under water-tank. 
Mt. Vernon, “ engine-room ~~... ~~. ---.-- 25 x 33 feet. 
Carmi, “ engine-room __~---------- 12x33 “ 
East St. Louis, “ oil-room under \ rater-tank. 
Mt. Vernon, “ sand-house__.._---------- Wood, 14 x 16 feet. 
Kast St. Louis, “ sand-house________-._-_-__~- “« 14x16 
Evansville, Ind., carpenter & blacksmith shops— Brick, 37 x 68 feet. 
Evansville, “ oil-room....------------__- ~ 2x 50 
Evansville, “ telegraph & paymaster’soffices “ 52x33 “ 
Evansville, “ sand-house ___.-__.-_-_-_~~- “« Wx ie “ 

Dwelling- Houses. 
St. Louis Division. 
eT I, cccsiiss:' scitasisststncasiteeaiaaiatiiadlieibiaicialeenaib lactacin 1 brick. 1 wood. 
hs NI TI isin sci scheint eatin iellaatadle ie 
III sa nscx seco stein elated ee 
A __ Nr Re m RnE etre nna eee ENTE Re | 
200 Length of Main Track. 
St. Louis Division. 
St. Clair county, Illinois, “ Main line” ............... 9.9 miles. 
Clinton _ er a ee 39 “ 
Washington “ . Te edliliasisuiiataisiialintia 28.5 “ 
Jefferson  “ . Eig a alae 26.8 “ 
Hamilton “ " Ts.” 5 gullet imaliaaiimadaacali aia 216 “ 
White ” " "> iain alee Ratialilin 216 “* 
Posey county, Indiana, ree ee 20.9 “ 
Vanderburg “ . a en ee es ‘; tie 
Hamilton county, Illinois, “Shawneetow nBranch”---. 10.2 “ 
Saline ” ° tive i= 
Gallatin " ¥ ” ” a ae * 
St. Clair . ‘ “O’Fallon Branch” -_~_--- 6.0 “ 
208.3 miles 

Main track in Ilinois.-----.-.---.------ -____..-_-- 179.8 miles. 
Main track in Indiana___--.-----____------------- 25 “ 


208.5 


Sidings and Branches. 
St. Louis Division. 
County. 
St. Clair 
Clinton 
Washington 
J efferson 


~3Se = ew owes me we eH we KX wT ewes ew wees wD en Se DBP ww SH Bw Kee Oe eee 
r-— wT www Km wm KE Ee www ww HE ow Se ewe wo Om we re ee KK eee rt eRe SK eee 
————_— ee oe = «© ae ae oe me —e oe ee om em me ee ee ee ee eee eee 
—— —— ew ae ae Oe em ee ee me we em oe om om oe we ew ew ee ee Oe De eee Owe eee eee 


eee, Fs siaaiaiiieiainaliniheiaik ciara 
Gallatin 


_——— eee ee ee eee wee sw eee eee ee ee we ee eee eee ee ee eee ee 


miles. 


Length in feet. 


43,499 
3,495 
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County. Length in feet. 


White... --- seta its ldiadaltc tas ies titan enciseiheliisi 8,004 
IED xx se: eens elias aica ta aan aimeean D009 
TNC osiiesis etna iniden einen al nese aon 3,200 
Total length in feet --------.------ while ane inne 
Rr I i i iinik ie isi cic nici es 22.3 
201 = Station Buildings on Nashville Division St. Louis & Southeastern 
- Railway. 
Passenger. Freight. 
Hendorson, RY. «nes. 6+scnn *93 x 54 feet. Wood,+t0 x 155 feet. 
Henderson, Ky. (tobacco)-_--- “40x 200 “ 
Sebree, ee ee ere 50x 60 “ “ 
gf 20x o6 “ ’ 
Hanson, il eats 30x 60 “ . 
Madisonville, “ -------.---- 25x 60 °% , 
ren,  *  onewmeien 20x 66 “ . 
Morton’s — ial 20x ds0 “ - 
| a ee 20x 50 “ . 
Crofton, "  ecletiiiniiis 20x o0 “ ” 
Hopkinsville, “  .----------- 18x 160 “ " 
Casky, O° iinsciieaeapiasiiceiies 20x S50 “ ° 
Pembroke, © namie sox Gi * srick. 
Trenton, ee anaiiieis 20x 60 “ Wood. 
lort’s, (ee =< FS “ - 
Adams, TO Co il Brick. 
Cedar Hill, OF cuits iitacs teaiidiaieniias 27x 62 “ o 
Perens, * nimi OU x lod “ ‘a 
Greenbrier ” tmimiziinen Qe ae . 
Oakland, ae ee 14x 24 “ Wood. 
Goodlettsville,“ = ....-------- o0x 40 “ " 
Nashville, a se me are ‘Six a “ . 27 x 93 feet. 


Water Tanks. 
Nashville Division. 


No. Capacity. 
IN Ta Wis sisceinsteisieatecirpitlthniniinanin sensi ines 1 6,700 gallons. 
INS TD cts bitch secant bei abies ] 8,400 ” 
SO ee ee seiiniaaailinbiicctapaitt 1 26,000 ¥ 
IIE ccernccincninlsinlaiciidiconinmimnsinwmmidins 1 6,700 ” 
ONS ies stink capi natin sea ---- 1 26,000 . 
I a encicncaccienininnh eile minnie ain wenn 1 = 26,000 ° 
IE ie instsnienniisiiesiebigi inmate seniatiaeieeie 1 26,000 " 
West Fork _---.----.-----.---.----------- 1 26000 « 
Sadlers.......... weitieiel Tee et a Sen, See ] 6,000 6 
NID: ssi sicncninh iti hinninn is ahaa neg eile: anna 1 6,200 ” 
NE IE se sceesiiniciitiniaintiieeinnilc ini mnie 1 26,000 « 
6 a ee eee 1 = 26,000 " 


12 216,000 gallons. 


* Those not marked with a * are used for both passengers and freights. 
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202 | Round- Houses. 

Nasheville Division. 
Henderson, wood_------------------- 4 stalls, 65 x 100 feet deep. 
nem rae ne ere s+ * ©@ . 
Edgefield, brick ..-..........-....--- 6 “— 60 “ 
Baker’s, wood .._-.--_---. .---.------ 1“ 16x55 “ 


Section-Touses. 
Nashville Division. 


I sia iliac aes Ubdcansan needa aii pcoikeniinaieaieaaeuss 15 x 22 feet. 
Te ea ee EN ae Te eee Meee 16x50 “ 
I WO ies cen ceceancsinst <<a se sella sahtaiadaeiihtiialteai sabeiadaai 20x40 “ 
I eects sa sae sit ehekiiinand ili aamniai ania en ane “ 


Section Tool-Houses. 

Nashville Division. 
O°. SELLE LL LAE TA -_-.- 16x 19 feet. 
Henderson —~..__-.--_-_-_____-_- ee ee ee 14x21 * 


Other Buildings. 
Nashville Division. 


Henderson, car hoist ........ .... 1.1.2... 34x Sd feet. 
Henderson, repair shops_----- .--------------- ---- 440x105 “ 
Henderson, work shops .-.-------------- eteaenadnin D0 x 100.“ 
Henderson, engine and boiler room-.----.------..--- 20x 30 “ 
Henderson, . oP ee sx i * 
Henderson, blacksmith shops -.------------------- 40x 40 “ 
Deer creek, engine room ----- sisal iii 16x 20 “ 
Earlington, repair shops..----------- ---- -.-.------- 40x 105 “ 
Karlington, blacksmith shops ~----.---------+------- 20x 35 “ 
Earlington, sand-house_----------------.--------- 2x @ “ 
Petersburg, engine-room __...-------- ------ -------- 20x 20 « 
Hopkinsville, engine-room-_--.--.--- .------------- 16x 16 “ 
West Fork, engine-room ...--------- -------------- 16x 16 “ 
Edgefield, repair shops-_------------------ ---.---- 90x 1000 
Edgefield, blacksmith shops .--~--.------ ---------- 30x 50 « 
SN, IIE a. oi: scr neni nee naenenionin Sx 13 
203 Length of Main Track. 

Nashville Division. 

.yHenderson county, Kentucky--~-.----------.------ 14.45 miles. 
Webster 7 Dat siniaaaaisiaiaaicaiiiiaiiape caine iy 4 Gi 
Hopkins " D  : Siastpammaiiliaa lama ncaa atin . tae * 
Christian , O _- setiuniad aia Seaaiidiaanticinaniia 01.88 “ 
Todd ” we si slaiiiseiaalitaalialnaiaiaatigabatiia niet Re» ii 
Robinson : LE an Tee (28.25 “ 
Davidson . eT nT meee eer ee 8.85 “ 
Davidson " . joint track _..-------- 0s * 


145.00 miles. 
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Main track in Kentucky 
Main track in Tennessee 
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98.10 miles. 
46.90 “ 


145.00 miles. 


Sidings and Branches. 


Nashville Division. 


Henderson county, Kentucky, at Henderson 


‘“ - " “ Randolph iets tiainaitiaisteinn 
‘“ “ oe * BOUOIG 6 ....~ nnennns 
Webster county, Kentucky, at Sebree _------------ 
‘ « “ “ Slaughter’s ---- .--.- 
Hopkins county, Kentucky, at Hanson ............ 
<6 6 “ “ Madisonville .------ 
6“ “ oe “ Earlington _.------- 
rT “ 6 “ Morton’s _.--___--_- 
r “ “ “ South Diamond_--_ 
« «“ “ - Nortonville_-_- a ee 

éé ‘< 6 66 - 
‘ “6 se “ Petersburg _-------- 
Christian county, Kentucky, at Petersburg Hill_---- 
‘4 ‘ S CRO 26. nn hens cnn 
<< 66 66 ae Kelley’s Pewee eee awe 
66 ‘< 6 ™ a ooo sinha 
& és iT 6 Cask y ee ee ne 
“ « o “ Pembroke___-__---- 
20-4 Todd county, Kentucky, at Trenton.-.-------- 
“ Guthrie ipa ox Shain acs 

66 a 6c 

Robertson county, Tennessee, at Sadler’s 3 Y’s_ ..--- ~— 
&< 66 Eee eee 
‘ ‘ o Adams ............- 
“ « " Cedar Hill ----_. -__- 
6 6 “ Springfield... ____ 
‘“ «“ os Greenbrier -.-...-_-- 
6“ ‘ “ fe ee 
‘ oe Oakland ..----_____- 
Davidson county, Tennessee, at Baker’s ------------- 
6s “6 os ~ Goodlet’s _-____ -_. 
‘ “ " Edgefield .--.-.._____ 
( ‘“ “ Nashville, Tenn. -___ 


12,848 feet. 


982 “ 


450 « 
1170 « 
500“ 
Q50 (74 
1,120 « 
16,741 « 


825 Y “ 
a0U * 
1,150 “ 
O40 “ 
1,180 “ 
1,080 “ 
3,683 “ 
780.“ 
1,184 “ 
1,120 fee 
YSQO. * 
2,248 “ 
360 “ 
Siz “ 
SOO “ 
700 * 
1,285 “ 
960 “ 
400 “ 
1,050 « 
13537 “ 
TS7 éé 
6,300 « 
i ie 


68,041 feet. 


or 12.88 miles. 


Side Tracks and Switches. 


Feet. 


117,756—22.3 


Q miles. 


68,041—12.88 miles. 


] 85,7 


5.18 miles. 
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Additions made during the year. 


Feet. 
On the St. Louis Division ~-------- winced 10,475—1.984 miles. 
On the Nashville Division___..---_---------- 7, SSS—1.494 miles. 
Total additions.................-....- -... ~ 18,368—3.478 miles. 
2043 And then petitioner read in evidence the following report: 
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7. The First Annual Report of the Receiver of the St. Louis Division of 
the St. Louis & Southeastern Railway (Consolidated), for the Fiscal 
Tear Ending October 31st, 1875. 


206 St. Louis and Southeastern Railway (Consolidated). 


St. Louis Division, 
St. Louts, November 15, 1875. 
Hon. Geo. yer >and Philo C. Calhoun, trustees. 
GENTLEMEN: I have the honor to submit to you and through you 
to the bondholders a report of the operation of this division (com- 
prising the road in Illinois and Indiana) of the St. Louis & South- 
earstern railway (consolidated) for the year ending October 31st, 
1870. 
I took posssesion of the road on the first day of November, 1874, 
as receiver, appointed by the United States circuit courts of Hlinois 
and Indiana, and have since operated it in connection with those 
parts of the same road in Kentucky and Tennessee—the whole being 
operated as a through line between St. Louis and Nashville, as 
ordered by the courts. 
The annexed statements, furnished by the auditor, include the 
other two divisions, and the totals for the whole consolidated road, 
fur the purpose of comparison with former years, as well as each 
division with the others. But, in speaking of the road in this re- 
port, the St. Louis Division only is alluded to, except where other 
parts or the whole road are specially mentioned. 
By reference to these statements it will be seen that the total earn- 
ings for the year were $616,985.41, and that the operating expenses 
amounted to $456,961.04, leaving $160,024.37 as net earnings. This 
shows quite a decrease in earnings as compared with previous vears, 
but this year was one of remarkably light traflic among Western 
railroads generally, and particularly so for the Southeastern. The 
causes for this were various: the general financial depression in this 
country and the consequent universal prostation of business natur- 
ally affected transportation companies very seriously. The 
207 ~~ general failure of all staple crops, except that of wheat, on the 
line of this railway in 1874 reduced the local business during 

this year very much, while the intense cold weather of last winter 
blocked up the Ohio river for nearly seven weeks, so as to effectually 
prevent the crossing of freights or passengers. ‘The unprecedent | 
high waters of the spring and summer seriously interrupted traffic 


/ 
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and greatly increased expenses. But the most serious obstacle this 
road had to encounter was the riv alry of other roads in doing 
through business to and from points beyond Nashville. By a com- 
bination of the competing lines this road was prohibited from doing 
any of this business, except at ruinous rates, during the whole of 
this year up to the latter part of September. This combination was 
be:rween the Louisville & Nashville railway and the Nashville & 
Chattanooga railway, each road being interested in lines both north 
and south of Nashville. ‘They therefore undertook to force all 
freiehts from points north of the Ohio river and west of the Missis- 
sippi, destined for points south of Nashville, to be carried also over 
their lines north of Nashville instead of allowing them to choose the 
most direct rout e (the Southeaster 0); and receiving it from them at 
Nashville, as they were sure to do, there being no other roads thence 
south. Ly echareing their local rates south of Nashville on all 
freizhts delivered to them at that point by the Southeastern they 
made it impossible for it to take any such freights. 

V requent efforts were made to come to some amicable arrange- 
ment of this difficulty which would restore to our road a fair pro- 
portion of this through business. but all without success, and last 
summer, thinking nothing else would answer the purpose, a railroad 
war was commenced, in which rates were cut to the lowest possible 
feures. This continued until the latter part of September, when a 
settlement was effected, by which this road obtained the privilege of 
Go.ng through business derived from a considerable portion of terri- 
cory. it has not vet, however, been fully restored to its rights, but 
is doing a much better business than while the embargo lasted. 

Phe above-mentioned diffieuluies have been met and_ partially 
overcoinc by the most rigid economy in every department. While 
the gross earnings show a material falling off it will also be seen that 
the operating expenses were very much reduced, being about $46,000 
less than for the vear before. But all railroad men know that it is 
impossible, with a falling off in business, to reduce the current ex- 
penses in proportion to the reduction in eross earnings. It was also 

thought advisable and for the best interest of the bondholders 
20S as well as other parties interested that the road should be 

maintained in good condition, whieh has been done. It has 
also been necessary to “mnake large improvements upon our grounds 
in Kast St. Louis. For five years previous to August last the road 
has had a lease of grounds belonging to the Ohio « Mississippi rail- 
way, upon which its business was “done, and for which it paid a yearly 
rental of $9,600; but as the lease expired on the Ist of last August, and 
could not be renewed, it was necessary that the ground heretofore 
purchased by the Southeastern should be improved so that business 
could be done there. The expenditures for this and some other 
necessary improvements during the year amounted to $45,732.55. 
Sitailar expenditures will not be required again for years to come, 
while the above expense for rent of grounds will hereafter be saved. 

The order of court appointing me receiver authorized me to pay 
out of net earnings certain claims against the company for liens on 
real estate, engines 2nd cars, labor, materials, supplies, certificates of 
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indebtedness issued for labor, balances due other railroads, and over- 
drafts at bank, in all amounting to $389,839.54, as scheduled by the 
auditor. During the year $102,512.84 has been paid on these claims. 
The balance unpaid could probably ali be settled within the next 
year if the whole of the net earnings could be used for that purpose, 
but in view of the faet that the first-mortgage bondholders, who have 
not received anything on their past-due interest, will probably in- 
sist on having a portion of the net earnings after January Ist, 1876, 
set apart for their benefit, leaving the remainder for taxes, necessary 
improvements, and the liquidation of these claims, it will take a 
much longer time to pay them off. It is thought, however, that 
most of them can be compromised and settled at a considerable cis- 
count. In fact, I have already arranged with the holders of about 
$56,000 of this indebtedness, secured by Hen on ears, to surrender it 
at twenty per cent. discount if paid during the coming year. Other 
claims not so well secured can be bought up at much heavier dis- 
count, and probably these claims can all be disposed of within the 
next two years. 

Since the settlement of our difficulties with other roads the trafiic 
is much better. It will be seen that the increase In gross earnings 
in October over that in September was about $16,000, and it is hoped 
that the good results of this settlement will be shown by a largely 
increased business during the coming year. 

The country through which this road runs was compara- 
209 ‘tively new and undeveloped when the road was constructed, 
since which time it has been gradually improving and in- 
creasing in population, agriculture, and manufactures, and will 
naturally continue to improve every year until the local business 
will eventually become sufficient to maintain the road and pay in- 
terest on its whole indebtedness. How long it will take to bring 
about this desirable result it is, of course, impossible to predict. 
That depends very much upon the general prosperity of the coun- 
try. If times continue hard and business dull it will be much 
longer than if we should have a revival of good times; but it is 
believed that the time will not be long before the road will be able 
at least to pay current interest on its first-mortgage bonds. 

There is good reason to believe that within the next two or three 
vears there will be a line of railway finished between Ivansviile 
and Louisville, in which case the business on your road will be 
largely increased, and that without any heavy additional expense, 


thus making the net earnings very much better than they can be 


without it. More than three millions of dollars have already been 
expended on this line, and a contract has lately been made for 
completing it from Evansville in an easterly direction about fifty 
miles toa place called Huntingburg by next September. Between 
that point and Louisville the road is nearly all graded and tunneled, 
and will cost but little to complete. Efforts are now being made to 
put it in such shape that work can be commenced on it next vear. 
The speedy completion of this line would hasten the time when 
the interest on your first-mortgage bonds can be fully paid as it ma- 
tures. 
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(It is perhaps only proper that I should here state that the con- 
solidation in 1872 of your road with those roads in Kentucky and 
Tennessee, now described as the Kentucky and Tennessee Divisions, 
brought to your road a large addition to its equipment, paid for by 
the proceec Is of the sale of consolidated bonds, and has also brought 
a large increase of through freight and passenger travel, resulting 
from a harmonious working and co- operation). An examination 
has shown that one-fourth of the whole passenger receipts during 
twelve months upon your road was derived from business going to 
or coming from the other divisions, and that about one-fourth of 
the whole freight income during one month was derived from the 

same source. <As thisadditional business cost very little additional 
expense to carry, of course the net gain was much larger. Without 
the union of interests secured by the consolidation much of 
210 this business would have been uncertain ; it might even all 
have been lost by a connection of the other divisions with 
rival lines. 

In conclusion, I would say that the amount due on the balance- 
sheet for ‘ ‘unpaid vouchers and pay-rolls” arises chiefly from the 
custom among railroads of paying such expenses for every month 
during the following month. In fact, it cannot well be done other- 
wise—certainly not earlier. 

I will also mention the fact that portions of the old claims paid 
during the year were settled by allowing charges on freights which 
could not otherwise have been obtained to be applied in that way, 
and that frequent opportunities will, doubtless, hereafter occur when 
those still unpaid may be settled in the same manner. Various 
parties will give us their traffic in this way, when, if they had to 
pay cash in “full, it would be to their interest to give it toa rival 
line. 

I estimate the net earnings for the year 1876 at about $240,000. 
This is based upon the fair crops of this year, our late restoration to 
a share in through traffic, and the continuance of the running of 
the road as part of a through line to Nashville. 

All of which is respectfully submitted. | 

J. F. ALEXANDER, Receiver. 


211 St. Louis and Southeastern Railway (Consolidated). 
St. Louis, December 8th, 1875. 

To the receivers of the St. Louis and Southeastern railway 

GENTLEMEN: Herewith I beg to hand you the idiowing state- 
ments, compiled from the offici ial records of this office, showing the 
result of operation for the fiscal year ending October 31st, 1875: 

General balance-sheets. | 

Appendices Nos. 1 to 9, inclusive. 


Very respectfully, JOHN P. HAINS, Auditor. 
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915 APPENDIX No. 1. 


Statement of Expenditures for Improvements, &c., During the Fiscal Year 
Ending October 31st, 1875. 


St. Louis Ky. . Tenn. | Total. 
Division. Division. | Division. 

New vard at East St. Louis..-.. $85,202 28 ..---..----- ileal aan | $35,202 28 
New depot at East st. Louis .__. Re | nents nomennlwueunicnaie: 4,657 33 
Rebuilding Mount Vernon shops. sf fee er re 1,191 88 
SR GIN is cons eintoes amines 3538 15 | 2 een, 476 50 
New track scales at Carmi.u.-.. DRED 1.00: cares acted beanie sae 19 2 
New water-tanks ~__--- Se Oe |) nitnen cuit aneeieledel 152 39 
New ice-house at Mount Ve ernon, , 

ee ene hea oe Sener ee } 2 ener erny Semen ve tn 17 22 
| ae ee eee 3,007 19 | 5.489 OO |. Lee i 9,046 19 
New coal cars ..-..2-- --- eee LL. 136 15 157 68. | 74:17 | 3867 Yo 
New passenger cars ..---- -.---. De EE 1 sntenes- sarin aia ees 141 99 
HOW BANE COTE cccedce . sno soces- I Scie ee eee 6 O05 
New cabouse ears .... ..-- eee. | eo ee. | 249 35 | 117 338 | 366 68 
Fitting up boarding car .22. -... a Fit shales s , 26 69 
New fencing .... .... ..<. .-.«.. gg ee, eee eg, 68 O06 
New ptle-driver ....... -- —. «<0. ef i niicceeet secs 87 Le 
Relay depot, East St. Louis. aos Sj eae, ere or 278 20 
AOR WEY nc. ccudenanns ca pce 9 65 
Henderson shops a aa a ia | S32 eee 1,351 05 


Superintendent 's office—H ender- | 
ee | ee: tens 422 94 


=On} = eg eg a ae ee a ne Oe ee eee 
Section-houses _—.__- Ry ha eee | LE See ny 109 30 ee 109 30 
Re eee ie mr ee ee 2 2 en 74 09 
45,914 55 | 7,996 71 191 50 4,102 76 


Deduct subscription for rebuild- 
ing Mount Vernon shops . ._- on i dt OE, eee ees 182 00 


j 
| 


45,782 55. $7,906 71) $191 50) $53,920 76 
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216 APPENDIX No. 2. 
ear Payments Made by the Receivers on Account of Indebtedness of the St. 


Louis and Southeastern Railway Company During the Fiscal Year 
dis Ending October 31st, 1875. 


St. Louis | Kentucky} Tennessee Total 
Division. | Division. | Division. _— 
. 28 : ee _- ee oe 
— Liens on locomotives... -- ..---. $30,371 38 | $2.465 95! $1,183 97 | $33,971 30 
50 Liens on freight OID. cissnitiniis: somesiociinin 11,842 51 eiandiaieniin: siacegiis seboaniaitiad ibaa 11,842 51 
| 23 Certificates of indebtedness - ~~ -_ ~~ 1,933 59 |.-.------| - a 1,933 59 
| 39 ee — railroads ..-.-- 11,941 26! 7,554 71! 3,474 06 22,970 03 
) Overcharge claims -_.. .----- -..-. Bee BO ft ...w. snemee lilt atl aad 1,592 14 
99 Judgments account, stock killed -- o,f aa ee eran 1,621 82 
- Taxes ._-- ..-- ---- --.---- ---- --- 3,215 85 | sn eas ar ate sini 8,218 85 
| a General railway supplies_ — .. .--- dicot Ce, Ce 8.461 44 
f - } : 
e Rent of depot grounds- -_-- ~--~-- 4,062 50 |..-.... ---. |.-.- ---. -.-- 4,062 50 
05 Interest on lien notes, &c.__ --—--- 2,732 05 178 94 | &2 28 2,993 27 
| a. aaa ii cal wield alee 2,080 neem EER ee 2,080 36 
ag o a ler oe Goccnenens \ sciiaaneedimeneil 6,780 35 
Bo Advertising ...-....---. ..-- Wt Tne seek abies anoeues 64 50 
i Transferring mail at Henderson __- ey, 5 reer 1,170 00 
Rent of offices 18 75 | 18 75 
© MUI <1?” in aglateateamaraaaaialaataa taal ri 3 a ee ee ee ( i) 
<U Legal expenses ....-- ........--~.- a ae aa 30 OO 
in Track scales at Carmi, Ills, -- ----! EY 2c cin: saleibes oadibieGanteieies Sot 25S 
Od Right of wav at Mount Vernon, Ind. 630 O04 |. _. soins settable 650 O4 
; Loss and dam: uge to a silica 2 | ern sss issthiiani dangiigiaiai 142 16 
o4 ~ Bar iron and steel_____-.-.-_~-__- a: Sees YU3 28 
” CP WINES nen os oc oc oe cee coee a Tear 605 96 
09 Oils, grease, and t: ow ------ -.-- | a eee 2,042 51 
a ee en ge | en ee 3.267 27 
ae an slides ain “<li Gee FE lawns csames Dial soit sella 6,908 17 
- Lien of the State ‘of Tennessee .__-} .2. ---- tans | -222------ | 207.282 72 | 207,282 72 
— —_ , $102,512 84 ($10,199 60 | $211,925 08 | $324,655 47 
( educt value of materials received 
from the railway company--.---| 10,280 57 | 8,951.69! — 1,859 61 16,091 &7 
$92,252 27 | $6,247 91 $210,068 42 | $508,545 GO 
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Statement of Amounts Due from Sundry Indwiduals and Co rporations 
October 31st, 1875. 


“ae 


| | | 

St. Louis : Kentuckv | Tennessee | 
. ° ° | ° e * ” \ e Tae | Total 

Division. | Division. | Division. | 
| | } 
| 
| 


€f 
eed 
Cr 
— 
e 
~~) 


Ohio & Mississippi Railway Co. -----. 2, se | scasainaitalas ‘cenit 
j 


The Union Railway & Transit Co. ---- 272 O06 | ._-- ~a meme |--o0 amma! 
The Evansville & Crawfordsville Rail- | 

PPI. seeaetinn tices Sali eeaien 3,584 74 $3389 75! $12 19 | 3,486 68 
The United States Government. .----- ssdicnlah : ceaagane  sabnidladili iihia’ 10 5 | 10 &5 
The Cairo & Vincennes railroad ~~~... “6: Pe Ue © icaw wakes) ee eee | 653 14 
Winslow & Wilson. .__- - oe ener ON ie iit cabin peli 225 90 


The St. Louis Bolt & Iron Co. ilar Penn: enema 628 24 
Oe Bs ME Gi oo kk. kc cs Seis Scien en, ee ee ee 883 82 


} 
ar ia) -» e 
The St. Louis Car Wheel Co. -w------; 2,007 42 | ---~-- ----|---- ------| 2,007 42 
| : 
| 


B. Es ABDC «cn ccs leet f ), =e spain heli. 
The East St. Louis Transfer Co. -___— i ss ee 
The Louisville, Paducah & South west- | | 

ern R. R. Loe i ans | 6 00 158 35 7 99 | 172 34 
The Louisville & Nashville B. R. Co. 2 2 141 00 | -2. 2228..| 143 29 
The Lllinois Central Railroad Company, i ee ee 15 7 
Pe te .. a: ena tae niente! | eens: Bene ere 1 0O 
CORO TERICY «oc eciitinnen ceeuns \ akaieehciiiinaiianal von sana sect : 20 00 *" 20 00 

| 


Durland & Perkins.__. ...---. .. _. -_- | FR ennes pmernnee re ey 54 03 


OE Tinks re eee thse saws | — Se Oe oer ! 60 75 
I I seuss kis tia oaks 1 coi ea ila =e 1 8&8 | 1 88 
Ee eT Te, Tee eee ED 1 87 | 1 &7 
PI GONG. niin cnn Hcnncines| ial uae ealeielialing | 55 00 
A. Gonnison & Co. o..26 6 0 -s ccc sae Ge fF iccde ne ncn deekenten 40 50 
St. Bernard Coal Co, ~___. - __-- a Tee 2k eee | 75 OO 
Seath & Hager ..-. 0. 22 --_e Ee, Ek eee, eee ----| 255 10 
I te TN aux nuk Sasesssbhieileais shee cestaiceans iain | 


—ocmawowm +s mm = ~ -—- ©. = owe 


ICON GE TNO ritiaccic ons + nen tennis 258 OO | 258 OO 


| 
| 
30 00 | Pe, eT 130 00 
) | 
Pullman Palace Car Co... uo. 28 316 70 | 


ecm iiaiiuibal 316 70 


The Ilinois & St. Louis Bridge Co. -__-, Se fe, ee 215 &6 
The Equality Coal Co..-2 2. 22. - ie We ef ienidis cd eee 674 48 
OO Te Fe a ii is kis ew ennn FD tices cncnndl aeons 26 0» 


A. McDonald & Bro... -_-- a” lO ee 
3 Te § ceeicnie sinecad eens 62 00 


$12,140 35 | $414 10] $54 78 |$12,609 23 
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JOSEPH PENN, ASSIGNER, 


&C., VS. 


APPENDIX No. 5. 


Statement of Operating Expenses in Detail for the Fiscal Year Ending 
October 31st, 1875. 


Conducting transport’n Jie, | | 
department. 


—— -_—— ee 


TOE i. o.cc tisk eshte icin ea 


Agencies, passenger... .--.---- ---. | 
Reies, TOC oc cinema cinndiiin | 
Cars, cleaning and inspecting —.~---. | 
Cars, fuel and lights for ....— .....- 
Pets Ce WE, icin din ahi 
C urs, ot] ane waste Got ..66 ccs samen 
ee shite en 
Conductors, baggagwemen, ‘and brake- 
men ._- re eo ee ee eC ee 


Stock killed 
injury to persons ........ «a -- 
Mail expenses | 


——_—— 


—_— ee eee ee me ee ee 


Printing and stationery .----. ------ i 
Stations, expenses of -.---- ~~ hii entanss 

Stations, repairs of. -~----. .----. .-- | 
Stations, fuel and lights for ~.. 2 -_ - | 
Diatines. WBOG OS . on cduncsuausewenmes : 
BUBOTIRGORRONCE . 20 .on cena commie | 
Telegraph, expenses of .-- 22... .--- | 
Transfer at Ohio cinineiiintindmm’ 
Train expenses .-- _— wie 


cent of buildings and depot grounds. 


— —- 


| 
Conducting transport’n—Freight | 
department. | 


Advertising — — 
Beomotes, CHOWN ciwcte Kamendccmmn 
Aceneles, foreign _-. 
Cars, cleaning and inspecting Pn | 
Cars, fuel and | 
I I i ii eile ee Ae 
Cars. oil and waste for 
Cs 
Conduetors ¢ and brakemen 
Yardmen and switehmen —~_ ~~ __- mes 
Stock killed ~.0 2 077 
Loss und damage to fre ight SCS 
SRIUTY G0 POPSONE on cs concen ccmes 
Printing and stationery ~-- 02-2222. 
Stations, expenses of —- 
Stations, repairs of - 
Stations, fuel 


i 
-_—< omens co eee} 


and liehts for - 


Ce ee, ee | 
SUNMCTINICNGENCS . ..nnnn ons ncn ced. 
Telegraph, expenses of — 22. 222 ---- 
aransfer at Ohio river - . ..... ...... 
Train expenses _-. 222. 


Rent of buildings and depot “grounds_, 
Watchmen _.___.. _.. 


mwee wee ee mw ~~ =| 


St. mee 
Division. 


$1,17 : 22 


9,87! 4 OS 
1.458 61 


2,480 19 | 


1,041 41 


494 9v 


725 11 
1,214 45 


2, I 0 76 


45,974 03 


St. Louis 
Division. 


$152 &2 


10,279 63 | 


4O8 77 


R26 RG | 


RS Ol 
93.502 7 
1.103 72 
11,301 42 
IS.811 53 
10,420 25 


| Kentue ky | 
' Division. 


$593 62 
2.885 12 
837 41 
605 3 


Te ennessee 


687 70) 


ee ee 


19,242 06 


Kentucky 
| Division. 


| $72 93 
| 5,838 48 
| 730 31 


pemees 


690 00 | 


115,114 52 


45,121 41 


- Division. | Total. 
$310 52 , $2,083 36 
1,448 62 |) 14,218 42 
402 47 2,698 49 
283 O8 | 3,368 65 
106 45 | 1,374 22 
108 14 | 1,834 70 
158 19 | 1,287 97 
576 67 | 2,478 82 
2,734 58 | 17,288 48 
tn one) ae a 
 ceiliahete sieton 21 20 
aya ee | 1,445 89 
937 41 | 6,892 57 
993 25} 1,374 10 
857 02; 772 81 
86.17 | 570 81 
611 48 38,918 11 
| 148 77} 1,295 77 
| 581 77 | 3,678 75 
| 551 27) 3,309 47 
47:03, 1,650 26 
| 1,889 58 | 3,843 29 
(11,082 42 | 76,298 51 
been 
< 
| 
| 
| $34 56 | $260 31 
| 3,286 50) 19,404 61 
| 106 O8 | 1,245 16 
| 42 71 | 1,429 75 
| 93 87 420 98 
| 655 72 | 26,051 86 
| 277 59 1,971 39 
| 2.802 58.) 17,3899 29 
| 3,998 97 | 28,591 85 
| 3,097 00 | 18,855 3: 
| 185 00) 1,814 53 
| $5955; 1,849 18 
| 67 O02! 1,998 45 
| 884.69 | 6,858 98 
, 282 85 | 1,287 76 
| 612 26 | 3,315 43 
180 14 | 831 &9 
3,008 87 | 17,852 06 
590 80 | 2,784 85 
| 2,271 18 | 14,475 70 
| 29413 8,072 88 
| 971 98 | 2,799 27 
| 1,010 16) 6,988 8&1 
97.75 | 2,091 87 


124,410 96 | 182,646 69 
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Appendix No. 5—Continued. 


, , St. Louis |  emenekcy Tennessee i 
Maintenance of way. | Division. _ Division. | Division. | coum, 
Bieaeatacies | 
{ 
Ballast and surfacing------.---....---.| $550 26, $821 55) 312 80, $1,684 61 
Bridges, repairs of... -.-- -----. --~-..- | 12,188 45 14,144 57) 10,119 51) 86,452 33 
Cross-ties---.. ---- -.-.--..-------.--.| 2,802 40, 11,152 67; 2,059 20) 16,014 27 
POE cid memos, tga ee, Bw 6 76 Fee 
Crossings, road ._-_ .-... .-- ---. -----. 557 40. 87 00) 26 00) 670 40 
Houses, section and watch, repairs of_-- 25 60) 92 O7 | 40 O00! 157 67 
Hand ears, repairs of ..-.-.-. ---.------ 727 57; 348 57 57 75| 1,128 89 
Push ears, repairs of ......--.---- ----e. 118 05° 195 46 29 40 | 57 1 

RS A ene er meee 18,429 18) 18,500 19; 1,256 07! 38,185 44 
Oil, fluid, and tallow _-_.~-___---- __- 27 45 14 77) 2 36) 44 58 
Spikes sete abies EE OE EEE A 706 386) 1,079 95! = 445 45!) 2,231 76 
Splices and | Nea 779 130 255 44 146 35) 1,180 92 
Superintendence ---_-. ---.-----------| 1,735 91) 1,0]1 46 491 48, 3,288 80 
I iii ans cele nia ees vt 1,807 66. 602 58) 141 78; 2,551 97 
Clerks -....-----.-----2-----. | = 383 00; += 883 71, +3=178 69} = 895 40 
Tools and repairs of -_....------ .----- 1,354 68; 1,719 36, 669 71, 8,748 75 
Telegraph, Tepairs WF ss siensisibieakc habia 102 &8 OS oF | 9 56 | 150 98 
in 58.282 18) 44,812 29) 18,585 21 | 121,679 68 
Watchmen _____. 2. eee. e-----| 1,904 70) 222.) 1,057 90) 2,962 60 
Wabash flood, ID cesictrsesitie: siristitiians: sisi ca | | ---- ------ | 4.712 85 

{ 
108,512 79) 96,169 O8 36,013 88 240,695 75 
| i 
. | St. Louis | Kentucky | Tennessee 
Motive power. _ Division. Division. Division. Total. 
| | | 
Passenger engineers and firemen. ~~. —-- 310,548 19} $7,052 45) $3,296 74) $20,897 5 
Freight engineers and firemen_ ..-- -- -.| 14,885 99) 10,785 22) 5,051 81] 80,173 02 
Switch engineers and firemen ~-_~- -~-- 6,481 17| 5,742 63, 3,115 08] 15,338 838 
Work engineers and firemen .-.-------| 1,552 34) 1,163 37 636 60) 3,352 31 
Lights & fuel for eng. houses & mace’e | 

ee ne ae 289 19 536 26 2,440 55 
Repairs of .engine-houses and machine- 

ill alate shiaeinin sities: aiid pennies 1,855 00 31 7 690 84) 2,577 05 
Passenger locomotives, coal for.-..---.| 6,783 83} 8,005 77) 1,414 40) 11,203 50 
Freight locomotives, coal for... ------ 8,686 35) 5,600 16 2,672 O02} 16,958 58 
Switch locomotives, coal for_.--. ---- --| 2,281 34} 1,658 59 770 95} 4,690 68 
Work locomotives, coal for _..... ------ 764 85 344 02 161 84) 1,270 21 
Passenger locomotives, wood for... —-- 698 Od 669 51 314 49) 1,682 05 
Freight locomotives, wood for_....---- 6538 95] 1,542 26 583 79} 2,580 OO 
Switch locomotives, wood for _-.-.---- 253 16 139 40 65 60 458 16 
‘Work locomotives, wood for .... -.---- 7 174 52 72 77 54 48 281 77 
Pass. locomotives, oil, tallow,& waste for_; 1,793 67 814 74 3883 3 2,091 75 
Freight locomotives, oil, tallow, & waste | 

EE ae ee ogee eae | 2,066 89 349 69 634 27] 4,050 &5 
Switch locomotives, oil, tallow, & waste 

Ee a ee ee 672 61 473 30 222 66) 1,368 57 
Work locomotives, oil, tallow, & waste 

for a ee 82 93 88 99| 3875 04 
Passenger locomotives, reps Lirs “of ueeiinaiiaies 9,495 99) 6,724 53) 2,695 66) 17,854 18 
Freight locomotives, repairs of ..-..___| 14,045 63! 12,822 10] 6,088 45 wre 16 
Switch locomotives, repairs of_---~ .--- 4,557 GO; 1,401 78 659 76 oy 14 
Work locomotives, repairs eee . 408 93 316 6 144 253 "869 80 
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Motive power. Rinne 
I | Division. 


Passenger locomotives, cleaning of_ .--. | 


F reight locomotives, cleaning of - snene-| 8,291 88 


3,021 32. 


| 


Division. 


1,252 04. 
2,962 42) 


St. Louis Kentucky | Tennessee 
| Division. 


Total. 


4,947 49 
7,840 61 
1,491 94 

411 57 

195 02 
7,838 41 
2.115 56 
3.829 38 

542 50 
6,166 76 
1,955 24 


Switch locomotives, cleaning of .....--- — 1,067 37) 288 72 
Work locomotives, cleaning of -.-. .--. | 305 84. 71 92) 
Printing and stationery.-----. .--- ~~. | 119 72) 51 86 | 
Pumpsng water ----. .----- ..--------| 3,500 90) 2,854 00 | 
Superintendence ____-_- .----- ...| 1,105 72! 689 25. 
Tools and machinery, repairs of. net 2,456 18 841 32 
UII ens Gestetner §42 50) ... -.---. 
Water stations, expenses of 2222. -2-.2. 4,112 98} 1,004 52 
i 635 80) 
110,442 47 71,014 41) 
| 
St. Louis Kentuck 
. ot. UTS ? oKY 
Maintenance of cars. ae | ee 
| Division. | Division. 


SS 


Passenger and baggage cars, repairs of__'$15,882 45 


Sleeping cars, repairs of ..2----2.--. .--.) 1,481 29 
Freight cars, repairs of .----- 2. +2. ----) 25,780 98 
a ee 225 03 
Car shops and sheds, repairs of ---- .-- 147 00 
Fuel and lights for car — and sheds - 194 55 
TOOW ORG POpRte OF unk. ceccse cen | 547 81 


| St. Louis | 


General expenses. Aerae 
Division. 


— | 


218,254 O1 


| 

7,743 54! 
1,586 68 | 
20.242 67 
25 88 

24 00 


| Tennessee 
' Division. 


Total. 


$3,641 91 


696 00) 


9,675 33 


29,570 77 | 


Kentucky | Tennessee 


25,267 90 
3,713 97 
55,648 93 


1120; 260 11 
13 00) =: 184 00 
12 44 206 99 
—tevennne| oon 
14,049 88) 85,829 71 


Attendants at general offices _._..-_--- 491 41. 
Clerks in general offices. ..-. ---. ..---.; 10,671 78 
Fuel and lights for general offices ~~... ._- 508 64 
Rent of general offices... -----. -----. | 3,850 07. 
Repairs of weneral offices____ .... -.---- 975 O01} 
Expe nses of general offices ~~ ._- 1,235 47) 
Salaries and expenses of general officers. 16,944 15 
Disc count and interest _.....-. .... ..-- 312 80 
Legal expenses .._.... ..-.-..---.-----.| 1,400 88 
Priming and stationery for general of- | 
a ee vio: wlan acaall Laceeal 718 16 
| 36,708 37 


18,483 44. 
| 


8,988 12 


. 
: 
Division. | Division. | 70! 
| | 
245 65) 113 94) 851 00 
5,197 22) 2,452 16! 18,321 16 
253 56) 122 41! = 884 61 
1,809 37, 866 81. 6,526 25 
159 77' 100 88, = 885 6 
571 92 248-77, 2,056 16 
9,367 03! 4,095 70, 30,406 88 
297 23-82 24) 622-27 
280 89 748.93 2,430 70 
| ! 
370 80/156 88, 1,245 29 
64,179 93 
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; 


Summary. 


————— _—_ — 


Conducting transportation, passenger 


I ices crnatiinlt tas anc. aeahmtlams ‘= Same ii 
Conducting transportation, freightdep’t | 
Maintenance of way------ - ines einai 


a a 
Maintenance of cars ._-- .--. ---- -----. 
General expenses ..... .-. ..--------..- 


45,974 


113,114 ; 


108,512 


’ 
| 


<a 
| St. Louis | Kentucky 
~ Division. 


| 19,242 06 
| 45,121 41 
| 96,169 O8 


Tennessee | 


Division. | Division. 


| 
| 


| 


24,410 96. 
36,013 88) 
36.797 13 
14,040 8&8 
8,988 12. 


( 
110,442 47; 71,014 41 
42.209 06) 29,570 77 
36,708 37) 18,483 44 
456,961 04|279,601 17 


131,342 39) 


11,082 42. 


76,298 
182,646 
240,695 
218,254 

85,829 

64,179 


51 
69 . 
75 
01 
71 
75) 


867,904 
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226 And then petitioner read in evidence the following report: 


227 8. Report of Sale. 


In the Circuit Court of the United States for the Southern District 
of Illinois. 


FREDRIK WILLIAM OEWEL et al. 
vs. In Equity. 
St. Louis & SOUTHEASTERN RAILWAY Co. et al. ; 
Consolidated. 
Puito C. CALHOUN, Surviving Trustee, &c., 
VS. In Equity. 
St. Louts & SOUTHEASTERN RAILWAY Co. e€ al. 


The undersigned, the masters appointed by said court and charged 
with the duty of the making the sale herein, respectfully report— 
That pursuant to the terms of said decree they gave notice that 
they would sell the property as described in the said decree and 
upon the terms and conditions in the same set forth and prescribed, 
at the front door (being the north door) of the United States court- 
house building, in the city of Springfield, Illinois, at ten o’clock.in 
the forenoon of Tuesday, November 16th, 1880, bv publishing the 
same in the “Chicago Times,” a daily newspaper of gen- 
228 eral circulation, printed and published in the city of Chicago, 
Illinois ; also by publishing the same in the “ ‘Indianapolis 
Journal,” a daily newspaper of general circulation, printed and pub- 
lished in the city of Indianapolis, Indiana; also by publishing the 
same in the “ New York Daily Tribune,” a daily newspaper of gen- 
eral circulation, printed and published in the city of New York, 
State of New York; also by publishing the same in the “St. Louis 
tepublican,” a daily newspaper of general circulation, printed and 
published in the city of St. Louis, State of Missouri, and also by 
publishing the same in the “ Illinois State Journal,” a daily news- 
paper of general circulation, printed and published in the city of 
Springfield, Illinois; that said publications of notice in said news: 
papers were made once each week for six consecutive weeks in each 
of said newspapers, the first insertion of which said publications in 
‘ach of said newspapers was six weeks before the said 16th day 
of November, A. D. 1880, said publicatio:: of notices being 
in all respects according to the provisions of said decree of 
sale made by said court, August 50th, 1850, and that 
229 after having given said notices, and pursuant thereto, 
the undersigned attended in person at the city of Spring- 
field, Illinois, and at ihe north door of the United States covrt- 
house building, at ten o'clock in the forenoon of Tuesday, No- 
vember 16th, 1880, in the presence of the solicitors and representa- 
tives of the several parties in interest, and did then and there at 
public outery offer and expose to sale upon the terms and provis- 
ions of said deeree the said property in said decree an. notices de- 
seri}ed and read by the masters in the hearing of the »ersons so 


asscm Died, to wit: 
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“A line of railway beginning at East St. Louis at a point upon the 
Mississippi river and running thence easterly by the way of Belle- 
ville, Mascoutah, Nashville, Ashlev,and Mount Vernon to MeLeans- 
boro’, and thence one line of said railway running southeasterly by 
the way of Equality to a point upon the Ohio river at Shawneetown, 
and another line running easterly from MeLeansboro, aforesaid by 
the way of Carmi toa point upon the Wabash river, and thence over 
a bridge erected by the said railway company over the Wabash 
river by the way of Mount Vernon to a point upon the Chio river 

at the citv of Evansville, and also a branch railway running 
230 ~~ northerly from Belleville aforesaid to O'Fallon, in the county 
of St. Clair, in the State of Ilinois, and certain other branehes 
within the said county of St. Clair, in the State of Illinois, the said 
lines of railway, with their sidings, embracing a totalof two hundred 
and thirty-five (255) miles, more or jess ; and also all switches, turn- 
outs, crossings, and sidings, and all other branches and extensions of 
the said railway or railways constructed and operated in connection 
therewith ; and also all rights of way, bridges, depot grounds, land, 
all depots and_ station-houses, engine-houses, car-houses, grain- 
houses, wood-houses, coal-houses, and all other buildings, and all 
fences, trestle-, and culverts appertaining to the railways above 
named, and all car shops and machine shops, and also all kinds of 
machinery and tools owned by the said company for use In connee- 
tion with the said railways, and also all locomotives, tenders, cars, 
or other rolling-stock and equipment, and all implements, fuel, and 
materials for construction, operation, repairing, and replacing of the 
said railways or any of the said branches, and all other property of 
every kind, nature, and description owned by the = said© rail- 
way .company, and also all franchises connected with or re- 
lating to the said railways at any time owned, posscssed, 

251 or acquired by the said St. Louis & Southeastern Railway 
Company (Consolidated); and also all the franchises and 
property of the corporations united in the consolidation of the last- 
named railway company, together with all and singular the tene- 
ments and appurtenances thereunto belonging, and the reversions, 
remainders, tolls, incomes, rents, issues, and profits thereof, except 
that the rent accruing from the lessee now in possession of the said 
railways from the Ist day of July, 1580, to the time when the deed 
shall be delivered under the said sale or proportionately accruing 
up to such time shall not pass by such sale, but shall go to the re- 
ceiver of the mortgaged premises; and also all the estates, rights, 
titles, and interests whatsoever, as well at law as in equity, of the 
said St. Louis and Southeastern Railway Company (Consolidated) 
of, in, and to the same. The said property will be sold absolutely 
and without the privilege of redemption, free and. clear, and dis- 
charged of and from all contracts, leases, and agreements made by 
the said St. Louis and Southeastern Railway Company (Consoli- 
dated), or any of its constituent corporations, with any per- 

232 son or corporation, except that such sale will be made sub- 
ject to all sums legally due for unpaid taxes, and also sub- 

Ject to the rights of the Cairo and Vincennes Iailroad Company, or 
i(—172 
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of the assigns or grantees of that company in relation to the joint 
use of the tracks and depot grounds at or near Carmi, in the county 
of White, State of [llinois.” 

And the undersigned did, after reading the said description, an- 
nounce the terms of sale as fixed by the said decree. And the 
undersigned, the said masters, did thereupon, then and there, offer 
and expose to sale as aforesaid all of the said property in said no- 
tice and decree described and ordered to be sold, and every partand 
parcel thereof, as an entirety, as commanded by said decree; and 
thereupon Henry W. Smithers, William I’. Whitehouse, and Charles 
W. Opdyke, purchasing committee, did bid for the same the sum 
of three millions two hundred thousand dollars, and such bidders 
having in all respeets complied with the said terms of sale, no one 
bidding more and that being the highest and best bid received for 
the same, said property was thereupon openly struck off and sold to 

them for the price aforesaid. And the said purchasers did 
233 at the time of such sale pay to the undersigned in cash the 

sum of $150,000.00, which sum was received by the under- 
signed and held by them on account of the consideration money, as 
required by the said decree. 

All of which is respeettully submitted, this 16th day of Novem- 
ber, A. D. 1850. 
WILLIAM P. FISHBACK, 

M. C., U.S. Cir. Court, Dist. Indiana. 

J. A. JONES, 
M. C1, U.S. Cir. Court, South. Dist. Ils. 


(Endorsed :) Filed November 16th, A. D. 1880. J. A. Jones, 
clerk. 

254 And then petitioner read in evidence tbe various decrees 
of the court made in said cause and appearing elsewhere in 
the record. 

And then petitioner rested, 

And the said complainants to the bills herein and parties to said 
suit interested in the fund arising from the sale under foreclosure 
decrees herein, to maintain the issue on their part, offered to read 
in evidence the following deposition of Edward I’. Winslow, regu- 
larly taken in a certain action at law, in attachment, against the 
O'Fallon branch of the defendant railway company, then inthe 
possession of the receiver in this cause, lately pending in said court, 
wherein the said People’s Bank of Belleville was plaintiff and Ed- 
ward I. Winslow and James Ho Wilson, partners, &e., were defend- 
ants, and the said George Opdyke and Philo C. Calhoun, trustees, 
were interpleaders, the record whereof is now on file in the elerk’s 
office of the Supreme Court of the United States, and to which ref- 
erence is made; and the said petitioner objeeted to the reading of 
said deposition, because it was not taken in this cause and petitioner 
had not had any opportunity to cross-examine the witness; but the 
court overruled the objections and allowed the deposition to be read 
in evidence, as follows: 


Lio 
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235 9. Testimony of kdwd F. Winslow in Attachment Case. 


Epwarp IF. Winsrtow, the defendant, being duly sworn, testified 
as follows: 

Mr. Witson: You may state when your connection with the 
O’Fallon Raiiway Company first began, and then state to the court 
precisely what your relations were to it, covering your transactions 
as contractor and subsequently as president of the St. Louis and 
Southeastern Railway Company, when as contractor you built and 
when as president of the St. Louis and Southeastern Railway Com- 
pany vou sought to acquire title for the St. Louis and Southeastern 
Railway Company to the Belleville and O’Fallon railway. 

A. It may be necessary, in order to arrive at what Is iImpor- 
tant in the case, for you to ask some questions Immediately per- 
taining to the matter. IT was living at Davenport, lowa, and 
received communications from parties in Belleville requesting 
me to aid in the construction of a road from Belleville to O’Fal- 
lon, under a charter which had been obtained by certain citizens 
of Belleville. The company, I was informed, was organized 
under the name of the Belleville and O’Fallon Railway Com- 
pany. I think this was in the year 1869 or 1870. I think 

in consequence of those communications and subsequent 
236 conversations in behalf of the matter I went to Betleville sev- 

eral times, and I think in my individual capacity entered 
into a contract to do the grading of the road for a specified sum of 
money ; I don’t remember the amount. At this time or soon after- 
wards I had been a director and chosen president of the St. Louis 
and Southeastern Railway Company, which company was author- 
ized to build a road from St. Louis through Belleville to Shawnee- 
town. IJ,as an individual, contracted with this Belleville and O’Fal- 
lon Railway Company todo its grading, and completed the contract 
and received the pay for the same, with the exception of some small 
balance; I don’t recollect the exact amount. As acontractor for the 
road my relations to that company ceased with the performance of 
that duty. I had associated with me in the matter a man by the 
name of Rice, who really had charge of the work and who received 
the pay as my agent or associate or partner—I don’t recollect ex- 
actly how the thing was fixed—and he received and disbursed this 
money and accounted to me for the difference between the cost of the 
work and the amount paid by the company, or which I was entitled 

to receive as contractor. Subsequent to’ this time the people 
237 ~~ of the city and the officers of that company approached me, 

after my relations to this read as contractor had ceased, with 
a view of having the road completed by the construction of the 
bridging and track. I declined individually to have anything fur- 
ther to do with the matter, and subsequent to that time never had 
any relation to the concern as an individual, so far as my memory 
goes, excepting one behalf which will be shown hereafter; but I 
think an arrangement was finally made by and with the advice of 
Mr. Charles W. Thomas, who was then the counsel of the South- 
astern Railway Company, for the purpose of completing this line 
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asa branch of that company’s railway. The charter of that com- 
pany authorizing it to build branches not exceeding ten miles in 
length from any point on its line, as might be determined by the 
company and acting under the advice and counsel of Mr. Thomas, 
who was then, as I say, counsel for the Southeastern Railway Com- 
pany. <Allof the proceedings in relation to the Belleville and O’Fal- 
lon Railway Company were had. One process of acquiring this 
238 old grade, which at that time had become well settled, ete., 
was by condemnation. I advised, but Mr. Thomas drew all 
the papers in relation to sueh condemnation, acting 1n accordance 
with the powers conferred upon the Southeastern Railway Company 
by its charter and the laws of the State pertaining to the condemna- 
tion of property for railway purposes. A condemnation of that grade 
and all the interests in lands, as far as could be covered by the pro- 
cess, as | was informed by him, was had, and, as I beheved at that 
time and still do believe, the Southeastern Railway Company ac- 
quired title to this right of way and to this grading on this loeated 
line. The road was constructed on that erade. The bridging was 
done, the track was laid, and for the purpose of obtaining money to 
purchase ties, lay the track, do the bridging, and complete the road 
LT arranged or borrowed the money as president of the Southeastern 
Railway Company of Messrs. George Opdyke & Company, of New 
York. 
Permit me to call your attention to that letter (produc- 
239 ing letter) and ask you whether that is a letter written by 
you to George Opdyke m that behalf. 


Objected to. 


A. Yes, sir; this is a letter in my handwriting as preside 
communication from me as poosident of the company to in 
George Opdyke & Company relating to that loan. That is the origi- 
nal lotter. L proceeded as president of this company to build this 
branch under our charter. As I was informed and believed, the 
eharter of the O'Fallon Railroad Company had a limitation clause, 
which, if T remember right—I have not read it for a,number of 
years—if [remember right it required the road to be constructed 
within a certain number of years within the time the work was com- 
menced or from the date of the charter of some other fixed period or 
period to be fixed, and if the company failed to complete its road 
within that time the charter lapsed, and of course, as I was in- 
formed by our counsel, Mr. Thomas, all the powers of the char- 
ter Japsed with the charter, and there would simply be 
a grade there without title except in the owners of the 
land, perhaps. [ think there were two reasons why the peo- 
ple of Belleville were desirous of having the road built: Tirst, be- 
cause they thought it would be of great advantage to the city; and 
second, because this limitation of the charter was likely to make 
void all they had done; and the city, I think, subscribed some fifty 
thousand dollars of the money in bonds, | believe, with which this 
work was performed. Thad nothing to do with pledging that sub- 
scription ; it was simply a matter between themselves. 


bo 
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Q. To whom was the subscription—to the Belleville and O’Fallon 
Railway Company ? 

A. Acting in accordance with the arrangement which I had as 
president of the company, by and with the advice of the board of 
directors, and I think Mr. Thomas at that time was probably a mem- 
ber of the board of the St. Louis and Southeasten Railway Com- 

pany. I am not certain, but [think he was; he had been. 
241 I proceeded to use the money obtained from Messrs. George 

Opdyke & Company upon the pledge of bonds which were to 
be issued upon this O'Fallon Railroad Company to him as security. 
I proceeded to build this branch road for tie Southeastern Railway 
Company, and did build it as sueh branch, as I believed. 

Q). Who operated it thereafter ? 

A. The St. Louis and Southeastern Railway Company: proceeded 
to operate it immediately after it was built, & have, I believe, con- 
tinued to operate it either directly or through the receiver of the 
road since, and | am informed are now operating it. Soon after, 
during some of these proceedings, I was advised by Mr. Thomas that 
certain parties who had land over which the road was construeted 
had failed to take the sum of money which had been allowed 
to them or for which the land had been appraised by the com- 
missioners under the law, and who were appointed, I think, by 

the county court of St. Clair county or the county judge 
242 for and in behalf of the O'Fallon Railroad Company, com- 

posed as 1t was of citizens of Belleville and O'Fallon and other 
places around there. Mr. Thomas informed me that some of these 
parties had failed to aceept the appraised amount and had com- 
menced suit against this Belleville and O'Fallon Company for a larger 
sum, as is sometimes done, and advised that, in order to harass and 
delay these parties and perhaps complicate matters still fu-ther with 
them and eventually to require them to take the appraised value, 
that the O’Fallon Company should make a trust-deed to him, as 
trustee, bringing in either myself individually or myself and my 
partners, General Wilson, under the name ot Winslow and Wilson. 


Mr. Halbert, of counsel for the plaintiff, inquires of the court if 
conversations between the president of the St. Louis & Southeastern 
Railway Company and their counsel, Mr. Thomas, is proper testi- 

mony as against the plaintiff in this case; the courts allows 
245 it to go in, but may not consider it. 


Q. I desire to caution you to direct your attention, as closely as 
you can, to the construction and operation of this road and especially 
to the question as to whether Winslow & Wilson put any money of 
their own into the property or had any personal interest in its con- 
struction, except as trustees or agents. 

A. In answering that question I would say that, so far as I know, 
Messrs. Winslow and Wilson neither of them had any interest in 
this property otherwise than endeavoring to assist the Southeastern 
Railway Company to acquire and perfect its title in the same under 
the advice of the counsel of the St. Louis and Scutheastern Ratiway 
Company, and if any action of theirs was taken about the matter at 
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In Jowa on account of the serious illness of my wife, who was unable 

to sign; but as soon as she was able I had the notary take the ae- 

knowledgement, and she executed it, and’ I returned it as soon as I 
got that done. 

249 (). Look at those notes, the notes sued on, and state whether 
the writing on the back endorsing the firm of Winslow & 

Wilson is yours. 

A. Yes, SID. 

Q. State whether you have any reccolleetion as to the circum- 
stances covering the execution of those notes, and especially the 
conversations that passed between you and the: People’s Bank, or 
their representatives, with reference to the loan and the collateral 
(notes dated December first, 1875). 

A. These notes, if I recollect right—I have not louked up the 
case properly—are renewals of other paper given to the same bank 
which had matured along about this time or before, and for a like 
amount. I think at the time those notes were made Mr. Alexander 
was treasurer of the company, and he and I, or one of us—I think 
he did & I think both of us did—saw the president of the People’s 
Bank 

(Q). Who was the president of the People’s Bank ? 

A. I think Judge Pieper, and requested an extention of time on 
this loan, as the company was unable to pay and as Winslow & 

Wilson were equally unable to pay; and I think there was 
250 attached to those notes some of the first consolidated bonds 
of the Southeastern Railway Company as security. 

(). There is nothing to indicate on the face of the notes? 

A. The company were not in the habit always of having that 
specified on the face. 

(. It is your impression that there was collateral? 

A. Yes, sr. 

It is admitted by plaintiff’s counsel that there was eighty thou- 
sand dollars, face value, of consolidated bonds attached to the notes 
of December first, 1875. 


Q. State whether, at the time this original loan was perfected be- 
tween the St. Louis and Southeastern Railway Company, Consoli- 
dated, and the People’s Bank, any representations were made by you, 
or authorized to be made by you, to the officers of this bank with 
reference to the ownership of this O’Fallon Branch railroad. 

A. I don’t see how any should have been made which controvert 
In any way the testimony which I have given; I at this time, look- 

ing back, do not recollect of having had conversations with 
251 =the officers of that bank about that loan in person, although 

I presume I did; these loans were some of the great many 
made by the company. 

Q. I will ask you the general question whether at that time, or 
before or after, when you endorsed notes, if you were asked any 
questions with reference to your condition as to solvenev—if you 
ever claimed any interest in the O'Fallon Branch property ? 

A. I never recollect of doing any such thing. 
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Q. I will ask you whether, in signing these particular notes with 
reference to the sufficiency of your guaranty or endorsement, you 
took into consideration, or 1f you know whether the other parties 
took into consideration, any interest which you may have bee: sup- 
posed to have in the O’Fallon Branch ? 

A. I didn’t take into consideration that fact at any time; I don’t 
see how anybody else could have done so. 

Q. I will ask you now the general question whether, in all the 
proceedings with reference first to the condemnation of the O'Fallon 

braneh, in the interest of the St. Louis and Southeastern, 
952 = nextastothetrust deed from the O'Fallon Branch to Thomas, 

and from Thomas to you, and from you to Opdyke and to the 
company, you were not in point of fact acting under the advice of 
Charles W. Thomas with sole reference to perfecting the title of the 
Southeastern Railway Company to this property ? 

Objected [to] on the ground that these communications were of a 
privileged character. 

The Court: The witness can answer whether Mr. Thomas was 
the recognized attorney. 

A. In all matters pertaining to the aequiring of the Belleville and 
O’Fallon road as a branch of the Southeastern railway I acted 
under and relied upon the advice of the counsel of the company for 
the time being, Mr. C. W. Thomas, who was paid by the Southeast- 
ern Company as such attorney, and I think such bonds were de- 
posited as col-ateral with this paper. 

Q. I will ask you if at the time this loan was made the St. Louis 

and Southeastern Railway Company, Consolidated, was in the 
253 open and well-known. possession and operation of the O’lFal- 
Jon Branch railroad ? | 

A. Yes, sir. 

Q. Has it been since either by the acts of the company or other- 
wise ? 

A. Yes, sir. 

Cross-examination : 

Mr. THomas: Will you state to the court who were the con- 
tractors that built the St. Louis and Southeastern railway ? 

A. You mean to say the men who did the grading ? 

Q. No, sir; the contractors who took the contract to build It. 

A. I think the railway in Illinois was built under the immediate 
supervision of the company. 

Q. Who were the contractors under the company ? 

A. There were quite a number—I don’t know—probably fifty or 
one hundred. 

©. Were Winslow and Wilson contractors ? 

A. In one sense; they had an interest in the construction of the 
road for advancing its interests in aiding in the negotiation of its 
bonds; they were paid a price or commission in the capital stock of 
the company. 

Q. I ask you whether you had any written contract with the com- 
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pany as its contractors to build its railroad and turn it over to it 1n 
the State of Hhnois? 
254 A. 1 think there is no such contract existing. 
Q. Was there any contract whatever between Winslow and 
Wilson and the St. Louis Southeastern Railway Company ? 

A. Yes, sir; there was one in the nature of the one that I have 
just described, which is a matter of record in the company’s books. 

Q. Did it have anything to do with grading the road ? 

A. No; not except it may have related to the fact that we were to 
supervise the construction of the railroad. 

Q. Did it have anything to do with procuring iron and ties and 
laying them upon the road and making purchase ? 

A. I don’t think it recites any of these things. 

Q. You don’t think Winslow and Wilson had anything to do with 
that? 

A. They bore a relation which may be in the nature of a con- 
tractor or financial agent, or some such relation, whichever way it 

may be construed in law: I don’t know. 
255 (). State to the court suecinetly whether Winslow and Wil- 
son had any contract with the St. Louis and Southeastern 
Railway Company in which Winslow and Wilson were to build the 
railroad, or any portion of it. 

A. [am inclined to answer that question categorically and suc- 
cinctly, execpt so far as I have stated 

Q. You don’t remember that there was any contract by which you 
and Winslow, as contractors, undertook to build and transfer to the 
company the road for bonds or capital stock ? 

A. I think there is no such contract. There is a contract of the 
indefinite or general nature that I have stated. 

Q. You say the only contract that Winslow and Wilson ever had 
with the company was in regard to its finances 1m negotiating its 
bonds and collecting its moneys ? 

A. The Southeastern Railway Company as now constituted, or 
was when I was connected with it, was made up of a conglomeration 

or consolidation of quite a number of companies, and Wins- 
256 = low and Wilson did have a contract with some of the com- 
panies. 

Q. I didn’t say anything about the St. Louis and Southeast- 
ern Railway Company, Consolidated. [I said the St. Louis and 
Southeastern Railway Company. State whether you ever had any 
contract with the St. Louis and Southeastern Railway Company. 

A. [ had the contract in the manner that I have attempted in a 
weak manner to describe. 

@. And that is all? 

A. That is all I recollect. 

(). You never had any contract to furnish the ties and iron and 
do the bridging for the St. Louis and Southeastern Railway Com- 
pany ? 

A. Except under that general resolution spread upon the records 
of the company, for whic we received certain capital stock, if I 
recollect right. 
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Q. Were you to receive any bonds ? 
A. J] think the contract, if you call it that, does not relate to any 
bonds or moneys. 
257 Q. Did you, individually, ever have any contract to = 
grade, [or] furnish ties or iron for any portion of the St. Louis 
and Southeastern railroad ? 

A. The old company ? 

(. Yes, sir. 

A. | don’t think I ever did. 

Q. Did you have any contract with the St. Louis and Southeastern 
Railroad Company to build the O'Fallon Branch ? 

A. I did not. 

Q. Did you haveany contract with the St. Louis and Southeastern 
Railroad Company to put any iron — or furnish or equip the O’Fal- 
lon Branch? | 

A. Not that I ever recollect of ? 

Q. Did the St. Louis and Southeastern Company, in its dealings, 
borrow this money directly or did you borrow it for it ? 

A. Well, sometimes we borrowed it for the company as financial 
agents and sometimes the president or treasurer, or both, borrowed 
it for and in behalf of the company directly. We borrowed a very 
large amount at those times. 

Q. lam afraid that your memory is not very clear. I want 

258  toask you whether you ever had any contract to build, we 

will say, the road from McLeansboro’ to the State line, going 

east—the old’ Evansville and Southern Hlinois rulroad, now part 

of this consolidated line. Did you ever have a contract to build 
that ? 

A. Messrs. Winslow and Wilson were the contractors for building 
that. 


Objected to as immaterial. 


Q. State to the court who furnished the iron to the Southeastern 

tailroad Company that was put upon the O'Fallon Branch. 

A. You mean the mill ? 

(). No, sir; I mean the persons who furnished to them; that Is, 
the last persons who furnished it and became responsible ? 

A. Do you wish me to explain directly how that iron got there ? 

Q. Explain where it came from, who furnished it, & how the 
money was raised. 

A. I, as president of the Southeastern Company, purchased of 
Marietta Iron Works, as near as my recollection serves me, a certain 
quantity of iron rails, of what is known as the fish-bar pattern, for 

and in behalf of that company, and we laid that iron upon 

259 the road between Ashley and Mount Vernon, and took up 

certain iron rails there laid, and transported them down to 

Belleville, and relaid that older iron which had been in use upon 
the O'Fallon Braneh; and it is there now as far as | know 

Q. Who was that iron billed to that you put upon the road be- 
tween Ashley and Mount Vernon ? 
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A. The Southeastern Railway Company, or to the president or 
superintendent, as 1s customary and usual. 

(). That is where the iron came from ? 

A. Yes,sir. 

). When did you go into partnership with General Wilson ? 
A. I don’t recollect exactly—perhaps about 1871. 

). Do you remember the time of year? 

A. I do not. 

(). Will you state again; I didn’t exactly understand your idea of 
how those eighty thousand dollars of bonds came to be issued on 
the O'Fallon road by the O'Fallon Company ? 

A. My memory in that matter isa little indistinet; I think you 

could explain that mueh better than I could. 
260 Q). Then all the knowledge that Mr. Thomas got in that 
matter he procured as counsel for the Southeastern Railway 
Company, did he or did he not? 

A. I should think he did. 

We understand you to state that the O'Fallon Railroad Com- 
pany, according to your understanding, conveyed the title of this 
road to Mr. Thomas, as trustee, in order to defeat the claims of cer- 
tain land-owners for right of way ? 

A. [think that is what it was done for. 

Q. Did yeu know at that time that that was the purpose for which 
it was done? 

A. L think I was advised by our counsel, Mr. Thomas, that that 
was the object. 

(). You were president of the St. Louis and Southeastern Rail- 
road Company at that time ? 

A. I was. | 

(. Were you cognizant of the fact, if it is a fact, that in the fall 
of 1875 a proposition was made under the direction of the St. Louis 
and Southeastern Railway Company in the directors’ meeting to 
lease this O'Fallon Branch from you and General Wilson ? 

A. [| think something was said about that. 
261 (). Hfow came such a proposition to be made if, as you say, 
you had no interest in it? 

A. As near as my memory serves me, after some time ail elapsed 
following the time of Mr. Thomas as counsel for the company, Mr. 
Hamill’s attention was directed to this company’s title to the O’Fal- 
lon road, and he was requested if anything further was needed to 
prepare any papers necessary to still further perfect the title, and I 
think as such counsel he did prepare a lease. I never paid much 
attention to it. I don’t know that I ever read it over, except in a 
cursory way. I looked it over in a cursory way, and I don’t think 
any such lease was ever consum-ated, but if it was it was with the 
sole view of still further, if it could be, perfecting the title of the com- 
pany to that property, because Mr. Hamill had advised us 

(). We don’t care anything about Mr. Hamill’s advice. Who 
made that proposition to the board, if you know, to lease the road 
from you and General Wilson ? 
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A. I don’t recollect who, unless Mr. Alexander may have done it. 
I wasn’t present at the meeting. 
262 Q. Did you have any conversation with Mr. Alexander be- 
forehand in order to enduce him to do it? 
A. Yes, sir; I think I did. 
Q. It was then done at your instance ? 
A. It was. I was advised by Mr. Hamill to have it done. 


Re-examination: 


Mr. Wiison: In response to inquiries of counsel on the other side 
you stated that your connection with the St. Louis and Southeastern 
Railroad Company originally was that of fiscal agents; in that line 
I desire to ask of you whether you had, or your company had, fre- 
quent dealings with the People’s Bank ef Belleville; whether other 
loans anterior to this and other transactions anterior to this were 
had between the St. Louis and Southeastern Railroad Company and 
yourself and that bank? : 

A. I don’t now recollect of any. . 

@. You stated in the examination-in-chief that this note was 
probably a renewal; I will ask you now what is your best recollee- 

tions on that point? Sig 
263 A. Well, if my memory serves me correctly, the original 
loan was in two or three more parts, amounting in the agere- 
gate to about forty thousand dollars, and obtained some three 
months before the date of these notes. 

Q. And these notes were renewals of that loan? 

A. Yes, sir. 

Q. I will ask you if you know, and if so state, whether your rela- 
tion to the company of fiscal agent was generally known along the 
line of the St. Louis and Southeastern railway ? 

A. I should think it was. 

Q. Did you ever hold yourself out to the public, or did your firm 
ever hold yourselves out to the public, as having any other relation 
to the St. Louis and Southeastern Railway Company other than 
what was evidenced by the fact that you were president and the re- 
lations you have just Indicated ? 

A. Not that I recollect of. 

Q. I will ask you if you know, and if you do you may state, 

whether it was not well known to the officers of the People’s 
264 Bank, the fact of the capacity in which you were acting and 

your relations to the St. Louis and Southeastern Railway Com- 
pany ? 

A. I should think it was; I don’t see why it shouldn't have 
been. 

Q. I will ask you if your dealings were quite extensive In Belle- 
ville. 

A. I have had a great deal to do as president of the company in 
Belleville. 

Q. In response to the question propounded by Mr. Thomas as to 
the object of this trust deed to Mr. Thomas he asked you if it was 
not to defeat the matter of compensation to the real-estate holders 


| 
/ 
| 


Dh-tetheinvatiertaanasiieeny ditaiieimemenriamenadanaaeed 


142 JOSEPH PENN, ASSIGNEE, &C., VS. 
along the right of way. Let me recall your attention to your testi- 
mony-in-chief and ask you if that was not upon the basis of your 
original examination that the parties had already been compen- 
sated. 

A. Yes, sir; there were, or would have been if they had taken the 
award, 

(). It was not your purpose to take the property without compen- 
sation ? 

A. No, sir: not at all. 

(). With reference to this matter of lease that has been called out 

by Mr. Thomas, you may state to the court whether, in your 
265 relation to it, if it should turn out by subsequent testimony 
that you were to have direct connection with its inception, 

you had any other object in view than that which you have already 
stated in reference to the trust deed executed. 

A. No, sir; only to further secure the title of the property to the 
company. 

(). To prevent the landholders from getting excessive compensa- 
tlons? 

A. Yes, sir; that may have had something to do with it. It was 
to carry out the idea of securing the title. 

(). The idea that was suggested by Mr. Thomas? 
A. Yes, SIP, 
(). Twill ask you whether or not, from the first inception of the 
trust deed from the Belleville and O’Fallon Branch to Thomas and 
from Phomas to you, it was not the full intention of the firm of 
Winslow and Wilson to make a transfer of the title to the St. Louis 
and Southeastern Railway Company. 

A. Oh, certainly ; we intended to convey any interest we had. 

(). You never had any interest in it different from that you had 
stated ? 


A. No. 
266 (). Now, if vou have any other statement which you wish 


to make you can do so, 

A. | wish to make to your honor this personal remark: That I 
reeret the circumstances of this loan, inasmuch as it has turned out 
badly, but, as a farther proposition and excuse, | will say that at the 
time the loan was made first those bonds could have been sold in 
New York at a higher price than they were pledged at; consequently 
| thought the loan was safe and, as president of the company, made 
Iitwith that idea. They night not have been sold at a price which 
we thought they were worth at that time, but thev could have been 
sold for a higher price than the sum for which they were placed. I 
refer to the bonds that were collateral to the paper. Tliat is the 
reason that Winslow and Wilson felt safe in endorsing the paper 
and the reason why | thought the bank was safe in making the loan, 
and why Ladvised that and other loans to be made. I had sold a 
tiillion or more of them at a very much higher price at or before or 

about that time. 
267 () Twill ask you,in that connection, if you don’t know, as 
a matter of fact, that the bank accepted the collateral as a 


PHILO C. CALHOUN, TRUSTEE, &¢. 145 


full and sufficient security, or asan adequate security, for more than 
they did the name of W inslow & Wilson ? 

A. I should think so. I don’t know how valuable ‘they consid- 
ered our name, but that 1s the way I looked at it. 

Q. I will ask you whether at that time you were largely engaged 
in negotiating similar loans where the interest of the company re- 
quired it? 

A. I was. 

Q. I will ask you whether it was your rule to deposit as collateral 
consolidated mortgage bonds? 

A. It was the rule. 

(). State whether or not 1t was considered by you that the consoli- 
dated mortgage bonds were a full and ample security for the loans 
effected by you at that time. 

A. They were so considered. 

(). State whether their pledge upon the market, as you under- 
stood, or those who dealt with them, was considered as an adequate 
security for loans made on them. 

A. Loans were made on them at a much higher rate. 

Q. State whether you know, and, if you do, you may state whether 
the People’s Bank made the loan on strength of that collat- 

eral. 
268 A. I think they did. 

Q. Mr. Thomas, there is one thing I neglected to ask you, 
it is this: Do you remember whether the parties that owned the 
land along the O’Fallon railroad had appealed from the award of 
the commissioners at the time this deed of trust was made? 

A. I don’t recollect. 

Q. Do you remember whether they were pending at the time this 
deed of trust was made in the circuit court? 

A. I know some proceedings were pending. I don’t exactly ree- 
ollect what the condition was at that time. It occurs to me that 
possibly the first proceedings in the court above the one which ap- 
pointed the commissioners had demur-ed to or demur-ed at or dis- 
missed or something and another one about to be or thought to be 
about to be instituted—something of that kind; I don't recollect the 
condition all around. 

Q. And the object was to prevent the land-owners from 

A. It was one of the main objects. Mr. Wilson, in connection 
with the title, ownership, and possession of the St. Louis and South- 

astern railw: ay as to the Belleville and O'Fallon Branch, you 
269 may state to the court upon which of these lines of deeds you, 

as the president of the company, relicd for the title to that 


road. 
A. You mean how I regard them? 
Q. Yes, sir. 


A. Not being a lawver, I was not so well informed on itas some 
other people. "I thought the process of condemnation was the most 
reliable and I rested upon it. 

(). Were you so advised ? 

A. Well, I was so advised by several people; yes, sir. 
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Q. Were vou advised by counsel at that time that that gave you 
a substantial title to the property ? 

A. I think Mr. Thomas so advised me. 

(). I wish you would look at that instrument and state what it 1s. 

A. It is a first consolidated mortgage bond of the Southeastern 
Company. 

©. State whether this is the character of the bonds that were de- 
posited as collateral with the People’s Bank. 

A. Yes, sir; I believe it was; it may have been different in 
amount. 

It was of this series? 
Yes, sr. 
270 State at what rate you were borrowing money on these 
ams at the time the forty thousand dollars was borrowed 
from the People’s Bank of Belleville. At what rate as collateral 
were these bonds usually deposited in the East? 

A. From sixty to seventy-five cents. 

(). State what value at that time the company placed upon them. 

A. We placed a value on them of eighty to eighty-five cents. 

(). State whether the company at that time was actively engaged 
in negotiating the bonds. 

A. They were both in this country and in Europe. Nearly a mil- 
lion were subseribed for. 

(). Who was in Europe representing the company ? 

\. Mr. Wilson. 
¥. Mr. Thomas, what was this money borrowed for ? 
A. It was borrowed for the general use of the company. 
(). Wasn't it borrowed to pay interest on the first debt ? 
A. No, sir; I believe not. I can’t say at this time; but, as a mat- 
ter of fact, we didn’t pay any interest after this loan was made ; 
271 ~~ the panic intervened. 
Q. Before the payment fell due? 

’ Wee es, sIr. 

(). Wasn’t it borrowed for the purpose of paying interest on the 
first bonds, so as to help the sale of the second? 

A. At this distance of time I should s say if was not. 

(). Don't you remember that no bonds were put up as collateral 
to the first notes ? 

A. Yes, sir; from what Judge Pieper says I presume that is cor- 
rect. It was put up when the second loan was made, I believe. I 
wasn’t present when the first loan was made. 

Mr. Wirson: T will ask you if at any time you had not in- 
eurred very heavy liabilities in connection with the purchase of the 
road in Kentucky & Tennessee ? 

A. Yes, sir. 

Q). ILlow mueh did the company pay ? 

A. [ think in rounc numbers they paid one party sixty or seventy 
thousand dollars. 

And then complainaits read in evidence the following decree pro 
confesso : 
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272 | 10. Decree Pro Confesso. 
United States Cireuit Court, Southern District of Illinois. 
FREDRIK WILLEM OEWwWEL et al., Compl’ts, 
US. 


Tire Sr. LouIs AND SOUTHEASTERN Ratihway Company (Consolidated) 
et al., Def’ts. 


Bill. 
WeDNESDAY, March 31st, A. D. 1880. 
Present: Hon. Samuel H. Treat, district judge. 


And now come the said complainants by Judd and Whitehouse, 
ther solicitors, and on their motion it 1s ordered that the bill of com- 
plaint in this cause be dismissed as to The Cleveland City lTorge 
and Iron Company, Mvron Ticknor and Edwin Ticknor, composing 
the firm of Myron Ticknor & Co.; Dent G. Tutt, composing the 
firm of Dent G. Tutt & Co.; R.C. Perham, James I*. Comstock and 
James Blackman, composing the firm of James I*. Comstock & Co. ; 
James Wheeler, Edward C. Riee, Austin MeDaniel. Davidson Por- 
ter, Amos Scherbaum, Christopher Stalham, George Johnson, John 

A. Mann, Jennie Barnett, James W. Barnett, Jacob Mevers, 
273 Michael Meyers, The Southern Indiana Coal and Iron Co., 

John R. Adams, The Citizens’ National Bank, Evansville ; 
The Manerra Iron Co., Charies Smuck, Gabriel Smuck, Joseph 
Dursch, John C. Shoemaker, Henry C. Chase, William MeMahan, 
Mary Weir, William M. Hogart, Washington Boia, William Fried- 
rick, Francis Stackler, V incent W ickesser, Henry Wi issenger, Ired- 
erick Reitz, Joseph F. Reitz, Edward IK. Jones, HIudson D. Jones, 
Charles L. Jones, James € herry, Alexander Crank, William Nelson, 
William H. Whitworth, Paul Mathias, George Koehler, Jacob Roths- 
child, Joseph Goodman, Marx I") ank, Jos eph Gregory, Bernard 
Spur, Elizabeth Valerius, John Gregory, Rough & Ready Iron 
Works, and Charles Martel, deceased. 

And it appearing that the Belleville Savings Bank, James Mar- 
lin, The People’s Bank of Beileville, William Lane, HT. P. H. Mor- 
gan, David Adams, J. H. Ferguson, Danie! Hay, Jacob Teters, 
Isham Wheeler, W. C. Shaw, George Casner, Jonathan Breeze, Fer- 
dinand Schliefer, Augustus Schumert, Gotlieb Haeg, Henry Zichner t, 
I'itz Kemmerer, and Peter T heobold, were personally served with 
subpcenas to appear and answer said bill of complaint more than 

ninety days before the first day of the January term, A. D. 
274 1880, of this court; and it further appearing that an order 

was entered in this cause on the 13th day of January, A. D. 
1880, directing Elizabeth — W. R. McCauley, Will. S. Hay, 
S. R. Card, James igh A. B. Barr tt, Clayton Isham, Morris 
Wright, George S. Parrer, “L. McGinnis, Frederick Martin, Bar- 
nett Jess, Louis Pt ages Se Bor of Frederic’ Heiting, deceased ; 
Michael Golden, Dennis Clancey, Henry Butz, John Ennis, Thomas 
Sheehan, William Burke, Henry Vuke, John Mansfield, Peter Lux, 
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Cornelius Reily, Francis If. Cable, William Sehultz, Charles Miller, 
Salem Goodner, John Hoxter, Alfred Covington, Jacob Wirtner, 
John Daily, M: ithias W echster, and Nicholas Fromong to appear 
plead, answ er, or demur to the complainants’ bill of compl: ‘int herein 
filed by the first Monday in the month of March, A. D. 1880, which 
order was by the terms thereof to be published and has been pub- 
lished m the Illinois State Register, a daily newspaper published in 
the city of Springfield, State of [linois, for a period of not less than 
four consecutive weeks prior to said first Monday in March, 1880. 
And the said defendants, The Belleville Savings Bank, James 
Marlin, The People’s Bank of Belleville, Elizabeth Bughart, Wil- 
liam Lane, H. P. dl. Morgan, David Adams, J. H. Ferguson, 
275 OW. RL McCauley, Daniel Ilay & Wiil. S. Hay, Jacob 'Teters, 
Isham Wheeler, W. C. Shaw, 5. R. Card, James Hogan, A. B. 
Barrett, George Casner, C layton Isham, Morris W right, George 8. 
Parrer, G. L. McGinnis, Frederic Martin, Jonathan “Breeze, Ferdi- 
nand Schliefer, Barnet Jess, Louis Heiting, administrator of Ireder- 
ick Heiting, deceased; Michael Golden, Dennis Clanecey, Augustus 
Schumert, Tlenry Butz, John Enis, Thomas Sheehan, Gotlieb 
Haeee, Wilham Burke, Henry Vuke, John Mansfield, Peter Lux, 
Cornelius Riley, Henry Zeihuert, Francis H. Cable, William 
Schultz, Fritz Kemmerer, Peter Theobald, Charles Miller, Salem 
Goodner, John Hoxter, Alfred Covington, Jacob Wirtner, John 
Daily, Mathias Wechsler, and Nicholas aD romong, having been now 
here cach three times solemnly called, came not, but made default: 
Therefore, upon motion of Judd and W hitchouse, solicitors for com- 
plainants, it is ordered, adjudged, and decreed that the bill of com- 
plaint herein and the matters and things therein contained be, and 
the sume are hereby, taken for confessed as against each and every of 
the said above-named defendants. 


276 And then complainants read in evidence the exhibit 
marked No. 1 and the testimony of the said Pieper on cross- 
examination appearing above. 
And this was all the evidence in the ease. 
S. I. TREAT, 
Dist. Judge. 


(endorsed :) Filed August 10th, 1883. J. A. Jones, clerk. 


And afterwards, to wit, on the 5th day of September, in the year 
last aforesaid (1 883), came the said petitioner r,and filed in said cause 
his appeal bond, which was approved by the court, and is in the 
words and figures following, to wit: 


PHILO C. CALHOUN, TRUSTEE, &¢. 147 


277 Appeal Bond. 
In the Cireuit Court of the United States for the Southern District 
of Illinois. 


Puito C. CALHOUN, Survivor, Trustee, 
vs. 


‘In Chancery. 


| 
Tue Sr. Louis aNpd SOUTHEASTERN RatLway Com- { 
pANY (Consolidated) e¢ al. J 
Consolidated. 
FREDRIK .WILLEM OEWER e€ al. | 
US. 


\ N é (yee. LA Od 
THe Str. Louis AND SOUTHEASTERN RAILWAY at In Chancery. 


PANY (Consolidated) et al. 


In the Matter of the Intervening Petition of Josep PENN, Assignee 
of the People’s Bank of Belleville, [linois. 


Know all men by these presents that we, Joseph Penn, assignee 
of the People’s Bank of Belleville, as principal, and I. IH. Pieper, as 
surety, are held and firmly bound unto Philo C. Calhoun, trustee, 
We., above named, complainant, in the sum of five hundred dollars 
(S500), to be paid to the said Philo C. Calhoun, trustee, &e., lis heirs, 
executors, or administrators; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 

firmly by these presents. 
275 Sealed with our seals and dated this 19th day of August, 
A. D. 1883. 

Whereas the above-named Joseph Penn, assignee of the People’s 
Bank of Belleville, has prosecuted an appeal to the Supreme Court 
of the United States to reverse the final decree rendered in favor of 
the complainants in-the above-entitled consolidated cause on the 
10th day of August, A. D. 1885, by the circuit court of the United 
States for the southern district of Ilhnois: 

Now, therefore, the condition of the above obligation is such that 
if tHe above-named Joseph Penn, assignee as aforesaid, shall prose- 
cute his said appeal with effect and answer all damages and costs if 
he shall fail to make good his plea, then this obligation shall be 
void; otherwise the same shall be and remain in full force and 
virtue. 

JOSEPH PENN, Assignee. [SEAL 
KF. H. PIEPER. SEAL. 
Approved. 
S. H. TREAT, Dist. Judge. 


(Endorsed:) Filed Sept’r 5th, A. D. 1883. J. A. Jones, clerk. 
279 Clerk’s Certificate. 
In Cireuit Court. 


UNITED States OF AMERICA, | 
Southern District of Illinois, J 

I, John A. Jones, clerk of the circuit court of the United States 
within and for the southern district of Illinois, do hereby certify 


SS - 
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that the foregoing is a true and correct copy of all the papers filed 
and the proceedings thereon had in said court in the matter of the 
intervening petition of Joseph Penn, assignee of the People’s Bank 
of Belleville, Illinois, filed in the following consolidated cause pend- 
ing in said court, to wit: | 


FREDRIK WILLEM OEWEL et al. 
VS. 
THE St. Louis AND SOUTHEASTERN RAILWAY Com- 
PANY (Consolidated) et al. 


-In Chancery. 


Consolidated. 


Putto C. Carnoun, Survivor, Trustee, 
vs. 
THE St. Louis AND SOUTHEASTERN RAILWAY 
PANY (Consolidated) et al. 


In Chancery. 
se | ) 


Together with copies of certain proceedings had in the said consol- 
idated cause, all of which fully appear from the records and 

280 files in said cause now in my said office. | 
In testimony whereof I have hereunto set my hand and 
affixed the seal of said court, at my office, in the city of Springfield, 
in said district, this 8th day of October, in the year of our Lord one 
thousand eight hundred and eighty-three, and of the Independence 

of the United States the one hundred and eighth year. 

[The Seal of the Cireuit Court of the United States for the South’n Dist. of Ill.] 


J. A. JONES, Clerk. 


Endorsed on cover: S. Illinois C. C. U. 8S. No. 172. Joseph 
Penn, assignee of the People’s Bank of Belleville, appellant, vs. 
Philo C. Calhoun, trustee, &e. Filed 15th October, 1883. 
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JOSEPH PENN, AssIGNEE OF THE PEOPLES BANK OF BELLEVILLE, 


a < 1 


PHILO C..CALHOUN, Trustrik, ef al, XC. 
a sipiccpidiceniaaecaetiltia 


APPHAL FROM THE CIRCUIT COURT OF THE UNITED 
io | HH SOUTHERN DISTRIC!L OF ILLINOIS. 


CHARLES WAIT THOMAS, 
Solicitor for Appellant. 


— —— a 
—{ a. ———— a? 


IN THE SUPREME COURT OF THE UNITED STATES, 


October Term. A. D. 1886. 


JOSEPH PENN, ASSIGNEE OF THE | Mo. IT2. 

PEOPLES BANK OF BELLEVILLE, 
\ A ppeai from the Circuit Court for the 
Southern District of [llinots. 


ame 
— Us. _ 


PHILO C. CALHOUN, Tevstee, ) 
et. al, ; 


STATEMENT OF THE CASE. 


The decree of the Circuit Court, rendered at the 
June Term, 1880, in the main case, recites in proper 
order a number of material facts necessary to a com- 
prehension of the questions of law raised by this 
record, and those recitals are here reproduced as a 
succint statement of such facts as are wholly undis- 
puted. The decree finds: | 

I. That the St. Louis and Southeastern Railway 
Company, of the State of Illinois, was duly incor- 
porated under and by virtue of an act of the Legisla- 
ture of the State of Illinois, entitled ‘‘An act to incor- 
porate the St. Louis and Southeastern Railway Com- 
pany,’’ passed March 10, 1869; and that the said 
corporation, by due authority of law, prior to the Ist 
day of October, 1869, constructed, in whole or in 
part, under its corporate powers, a railway in the 
State of Illinois, extending from East St. Louis, upon 
the Mississippi river and in the State of Illinois by the 
way of Mount Vernon, McLeansboro’, and Equality, 
Illinois, to Shawneetown, upon the Ohio river, in the 


State of Illinois, a distance of about one hundred and 


sixty miles. 


— — 


II. That on or about the 1st day of October 1869. 
the said St. Louis and Southeastern Railway Com- 
pany, as thereto duly authorized by law, executed, 
under its corporate seal, its twenty-two hundred and 

fifty (2,250) bonds, in the sum of one thousand 
16 dollars each, payable in gold coin of the 

United States on the 31st day of October, 1894, 
at the office or agency of the company in the city of 
New York, with interest at the rate of seven per cent. 
per annum, payable in like gold coin, on the first days 
of November and May in each year, on the presenta- 
tion and surrender of the coupons annexed to said 
bonds as they severally became due. 

That the said bonds provided that in case of default 
for the period of four months in the payment of the 
interest on any of the said bonds the whole principal 
sum should become due and payable. 

And that to secure the payment of. the said 
bonds and the interest thereupon the said St. Louis 
and Southeastern Railway Company, on the ist 
day of October, 1869, duly made, sealed with its 
common seal, and executed and delivered to Philo C. 
Calhoun and George Opdyke, of the city of New 
York, as trustees, a mortgage or deed of trust in and 
by which the said railway company conveyed unto 
the said trustees the aforesaid railway from East.St. 
Louis to Shawneetown, situate, lying, and being in 
the State of Illinois, the length thereof being about 
one hundred and sixty miles, and also all the land 
and other property then owned or which should there- 
atter be acquired by the said railway company in con- 
nection with the said railway, and also all the prop- 
erty, real or personal franchises, rights, and things, 
of whatever name or nature, connected with or in any 


A 
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way appertaining to the said railway then owned or 
thereafter acquired. 

That the said mortgage or deed of trust was prior 
to the 28th day of November, 1869, duly recorded in 
in the counties of St. Clair, Clinton, Washington, 
Jefferson, Hamilton, Saline, and Gallatin, in the 
State of Illinois, in which counties the said railway 
property. was situated. 

That the said mortgage or deed of trust was a valid 
conveyance for the purposes therein mentioned, and 
is a first lien upon the aforesaid railway from East St. 
Louis to Shawneetown aforesaid, embracing one hun- 
dred and sixty miles of railway, more or less, and 
its appurtenances, including all the lands and the 
erections thereon, and all the equipments of the said 
railway company used upon or appertaining to the 
said railway, whether owned at the time of the making 
of the said mortgage or acquired at any time after- 
wards. 

Ill. That the Evansville and Southern I]linois Rail- 
road Company of Illinois was duly incorporated 
under and by virtue of an act of the Legislature of the 
State of Illinois, entitled *‘An act to incorporate the 
Evansville and Southern Illinois Railroad Company,”’ 
passed the 26th of March, 1869, with power to con- 
struct, maintain, and operate a railway in the State of 
Illinois, from McLeansboro’, in the county of Hamil- 
ton, in the State of Illinois, by the way of Enfield and 
Carmi, Illinois, to the dividing line between Indiana 
and Illinois, a distance of about thrity-five miles, and 
that the said railroad company, by virtue of a joint 
resolution passed by the Congress of the United 
States of America, approved July 14, 1870, became 
possessed of the right to construct a bridge for railroad 


— 4— 
purposes across the Wabash river, a distance of about 
one-quarter of a mile. 

IV. That by due authority of law the aforesaid St. 
Louis and Southeastern Railway Company and the 
aforesaid Evansville and Southern Illinois Railroad 
Company were upon February 21, 1871, consolidated 
into one body corporate, called and named The St. 
Louis and Southeastern Railroad Company of Illinois, 
the said body corporate succeeding to all the rights. 
priveleges, franchises, and property of the said two 
constituent companies as fully and as such corpora- 
tions had possessed and enjoyed the same. 

V. That the Evansville, Carmi and Paducah Rail- 
road Company prior to the month of February, 1871. 
was a corporation duly organized under and in pur- 


suance of the statutes of the State of Indiana, and 


especially an act of the Legislature of said State 
entitled ‘*An act to provide for the incorporation of 
railroad companies,’’ approved May 11, 1852, and 
the acts amendatory thereof and supplemental thereto, 
with power to construct, maintain, and operate a rail- 
way from Evansville, Indiana, to the line of the State 
of Illinois on the Wabash river to a junction with the 
railway of the Evansville and Southern Illinois Rail- 
road Company, a distance of about thirty-two miles. 
VI. That the aforesaid St. Louis and Southeastern 
Railroad Company of Illinois and the aforesaid Evans- 
ville, Carmi and Paducah Railroad Company of Indi- 
ana, by due authority of law, did, on the 28th 

17 day of February, 1871, consolidate their said 
corporations into one body corporate, called 

and named the St. Louis and Southeastern Railway 
Company of Illinois and Indiana, the said last-named 
body corporate thereby becoming possessed of all the 


—5— 
rights, priveleges, franchises, and other property ot 
the said two companies as fully as such corporations 
had possessed and enjoyed the same. 

That prior to the 1st day of March, 1871, there had 
been constructed, in whole or in part, by the afore- 
said St. Louis and Southeastern Railroad Company, 
by the aforesaid Evansville and Southern Illinois 
Railroad Company, and by the aforesaid St. Louis 
and Southeastern Railway Company of Illinois and 
Indiana, a railway extending from a point of con- 
nection with the before described railway of the St. 
Louis and Southeastern Railway Company of Illinois, 
at or near McLeansboro’, in the county of Hamilton, 
in the State of Illinois, via Enfield and Carmi to the 
Wabash river, and also a railroad bridge over the 
Wabash river, and also a continuation of the said 
railway from the easterly line of the State of Iiinois 
to Evansville, in the State of Indiana, a distance in all 
of about sixty-seven miles. 

And that on the tst day of March, 1871, the said 
railway from McLeansboro, to Evansville, as well as 
the aforesaid railroad from East St. Louis to Shaw- 
neetown, was owned and possessed by the aforesaid 
St. Louis and Southeastern Railway Company of Illi- 
nois and Indiana. 

VII. That about the 1st day of March, 1871, the 
said St. Louis and Southeastern Railway Company of 
Illinois and Indiana, as thereto duly authorized by law, 
executed under its corporate seal its one thousand 
(1,000) bonds in the sum of one thousand dollars 
($1,000) each, known as its Evansville division first- 
mortgage bonds, payable in gold coin of the United 
States on the 31st day of October, 1894, at its office 
or agency in the city of New York, with interest at 
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the rate of seven per cent. perannum, payable in like 
gold coin on the first days of November and May in 
each year, on the presentation and surrender of the 
coupons annexed to said bonds as they severally 
became due. 

That the said bonds provided that in case of default 
for a period of four months in the payment of interest 
on any of the said bonds the whole principal sum 
should become due and payable. 

And that, to secure the payments of the said bonds 
and the interest thereupon, the said St. Louis and 
Southeastern Railway Company of Illinois and Indi- 
ana, on the first day of March, 1871, duly made, 
sealed with its common seal and executed and deliv- 
ered to Philo C. Calhoun and George Opdyke, of the 
city of New York, as trustees, a mortgage or deed of 
trust, in and by which the said railway company con- 
veyed unto the said trustees the aforesaid railway 
from McLeansboro’, Illinois, to Evansville, Indiana, 
the length thereof being about sixty-seven miles, of 
which about thirty-five miles were situate, lying and 
being in the State of Illinois, and about thirty-two 
miles in the State of Indiana; and also all the land 
and other property then owned or which should there- 
after be acquired by the said railway company in con- 
nection with the said railway; and also all the prop- 
erty, real or personal, franchises, rights, and things 
of whatever name or nature connected with or in any 
way appertaining to the said railway then owned or 
thereafter acquired. 

That the said mortgage or deed of trust was, prior 
to the ninth day of April, 1871, duly recorded in the 
counties of White and Hamilton, in the State of IIli- 
nois, and in the counties of Vanderburg and Posey, 


—7 — 
in the State of Indiana. in which counties the said 
railway property was situated. 

That the said mortgage or deed of trust was a valid 
conveyance for the purposes therein mentioned, and is 
a first lien upon the aforesaid railway from McLeans- 
boro’, Illinois, to Evansville, Indiana, embracing 
sixty-seven miles of railway and its appurtenances, 
including all the land and the erections thereon, and 
all the equipment of the said corporation used or 
appertaining to the said railway, whether owned at 
the time of the making of the said mortgage or 
acquired at any time afterwards. 

VIII. That thereafter the said St. Louis and South- 
eastern Railway Company of Illinois and Indiana, by 
due authority of law, undertcok the construction of a 

branch of its railway from Belleville, in St. 
18 Clair county, Illinois, to O’ Fallon, in the same 
county, and also the construction of certain 
other branches within the said county of St. Clair. 

And that on or before the first day of August, 1872, 
the said railway company was possessed of about 
seven miles of such branch railways in said county of 
St. Clair, with power to mortgage the same. 

IX. That on or about the first day of August, 1872, 
the said St. Louis and Southeastern Railway Company 
of Illinois and Indiana, as thereto duly authorized by 
law, executed under its corporate seal its one hun- 
dred and five (105) bonds in the sum of one thousand 
dollars ($1,000) each, known as its branch series 
first-mortgage bonds payable on the 31st day of Octo- 
ber, ‘1894, at its office or agency in the city of New 
York, with interest at the rate of seven per cent. per 
annum, payable in gold coin of the United States on 
on the first days of November and May in each year, 


_ 
on the presentation and surrender of the coupons 
annexed to said bonds as they severally become due. 

That the said bonds provided that in case of default 
for a period of four months in the payment of interest 
on any of the said bonds the whole principal sum 
should become due and payable. 

And to secure the payment of said bonds and the 
interest thereupon the said St. Louis and South- 
eastern Railway Company, on the first day of August, 
1872, duly made and sealed with its common seal, 
executed and delivered to Philo C. Calhoun and 
George Opdyke, of the city of New York, as trustees, 
a mortgage or deed of trust, in and by which the said 
railway company conveyed unto the said trustees the 
aforesaid branch railway from Belleville to O’ Fallon, 
in said county of St. Clair, and the other branch rail- 
ways of the said company in the said county of St. Clair, 
being in all about seven miles in length, and also all 
the lands and other property which should therafter be 
acquired by the said railway company in connection 
with the said branch railway from Belleville to O'Fal- 
lon aforesaid, and the other branch railways in St. 
Clair county aforesaid belonging to said. railway com- 
pany, embracing a total length of seven miles of rail- 
way; and also all the property, real or personal, 
franchises, rights, and things, of whatever name or 
nature, connected with or in any way appertaining to 
the said railway. 

That the said mortgage or deed of trust was, prior 
to the sixteenth day of October, 1872, duly recorded 
in the county of St. Clair, in the State of Illinois, in 
which county the said railway property is situated. 

That the said mortgage or deed of trust was a valid 
conveyance for the purposes therein mentioned, and 
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is a first lien upon the said branch railway irom Belle- 
ville to O’Fallon. in the county of St. Clair, and 
upon the other branch railways of the said com 


pany in the said county of St. Clair, embracing a 


total length of seven miles of railway. 

X. That all the aforesaid first-mortgage bonds, 
to-wit, the series of $2,250.000 of the first-mortgage 
bonds of the St. Louis and Southeastern Railway 
Company of Illinois, the series of $1.000.000 of the 
first-mortgage bonds of the Evansville Division of the 
St. Louis and Southeastern Railway Company of Illi- 
nois and Indiana, and the series of $105,000 of the 
hrst-mortgage branch series bonds of the last-named 
railway company were from time to time issed, sold, 
and negotiated by the railway companies, the makers 
thereof respectively, and transferred to various pur- 
chasers for value, and that all the said bonds are now 
outstanding and valid and subsisting obligations and 
held by various individuals, firms, and bodies cor- 
porate who became and are now the holders and 
bearers thereof, and entitled to the moneys therein 
mentioned and agreed to be paid. 

XI. That thereafter the aforesaid St. Louis and 
Southeastern Railway Company of Illinois and Indi- 
ana, by due authority of law, did consolidate its said 
corporation with certain other corporations duly 
organized and existing within the States of Kentucky 
and Tennessee, to-wit, The Evansville, Henderson 
and Nashville Railroad Company, of the State of 
Kentucky; The St. Louis and Southeastern Rail- 
way Company, Kentucky Division, of the State oi 
Kentucky, and The Nashville, Chicago, and St. Louis 
Railroad Company. of the State of Tennessee, and 
that the said corporations thereby became one body 


_ 


ana within which the said railway property. or any 
portion thereot. was situated. 

That the said mortgage or deed of trust was a valid 
conveyance for the purposes therein mentioned and ts 
alien upon the whole of the aforesaid ratlway and its 
equipment at an, time owned by the said corporation 
within the States of Illinois and Indiana, subject, 
however, to the Hen heretofore ascertained of the 
morteages hereinbefore described, and also a len 
upon the said railways in the States of Nentucky and 
Tennessee, subject to prior liens. 

MITT. That all the aforesaid consolidated bonds, 
amounting in the aggregate to the sum of four mil- 
hon nine hundred and twenty-two thousand dollars 
(S4.922.0C0). were from time to time issued, sold, and 
negotiated by the railway company. the maker thereot, 
and transterred to various purchasers for value. and that 
all the said bonds are now outstanding and valid and 
» obligations. and held by various individu- 


subsistin 
als. firms and bodies corporate who became 


20 and are now the holders and bearersthereof and 
entitled to the moneys therein mentioned and 
agreed to be paid. 

NIV. That on or about the first day of August, 
1874. the said St. Louis and Southeastern Railway 
Company (Consolidated) made and delivered to the 
said P. C. Calhoun and George Opdyke a chattel 
mortgage upon all its equipment. rolling-stock, and 
personal property in the States ot [llinoisand Indiana, 
in trust to secure the holders of the said tirst and 
consolidated mortgage bonds according to their 
respective priorities, and thereby constituted a vood 
and valid lien in their favor upon the property so 


mortvaved. 
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XV. That the said St. Louis and Southeastern Rail- 
way Company (Consolidated ), or its predecessors or 
others in its behalt, duly paid the interest maturing 
upon all the bonds hereinbefore described, as the 
same was demanded, down to and including the 
interest upon the aforesaid first-mortgage bonds 
maturing on the first day of May, 1873, and also duly 
paid all interest maturing upon the said consolidated 
mortgage bonds, as the same was demanded, down 
to and including that maturing the Ist day of August, 
1873, but that sundry coupons maturing on or before 
the last-mentioned dates were not presented for pay- 
ment and have not been paid, the amount of which is 
as hereinafter stated. 

That the said St. Louis and Southeastern Railway 
Company (Consolidated), on the first of November, 
1873, and on the first days,of May and November in 
each succeeding year, failed to pay the installments 
in gold coin of the United States for each of the said 
interest periods maturing at such times on the afore- 
said first-mortgage bonds; that no part of the said 
installments of interest has been paid, except as here- 
inafter mentioned, although the said interest was duly 
demanded by the holders of the said bonds and 
coupons thereon when and where the said interest 
became due and payable according to the tenor and 
effect of the said bonds; that thereafter, in the suit 
institued by the said trustees, Calhoun and Opdyke, 
to foreclose the aforesaid consolidated mortgage bear- 
ing date October ist, 1872, (being one of the causes 
consolidated by this decree), J. F. Alexander was 
appointed receiver of the mortgaged property, and 
entered into possession of the same and operated the 
said railways; that thereafter the said Alexander 
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departed this life, and James H. Wilson was appointed 
and continued to act as receiver in his stead ; that the 
said receivers have applied a portion of the income 
coming to their hands as such receivers to the pay- 
ment of the aforesaid installments of interest, with 
the effect that all interest which accrued upon the 
aforesaid mortgage bonds on the first day of Novem- 
ber, 1873. and the first day of May, 1874, which has 
been demanded from the said receivers, has been 
paid, but certain coupons, the payment of which has 
not been demanded of the said receivers, remain 
unpaid. 

That there still remains unpaid. of the interest due 
upon the aforesaid first-mortgage bonds, the follow- 
ing sums in gold coin, namely: 


Interest due on Ist day of November, 1870 $ 35 00 
Interest due on ist day of November, 1871 280 OO 
Interest due on ist day of November, 1872 70 OO 
Interest due on 1stday of May, 1873........ 210 OO 
Interest due on ist day of November, 1873 — 1,750 ©0O 
Interest due on tst day of May, 1874........ 2,780 OO 
Interest due on Ist day of November, 1874 117,425 oo 
Interest due on istday of May, 1875........ 117.425 ©O 
Interest due on 1siday of November, 1875 117,425 Oo 
Interest due on 1st day of May, 1876........ 117,425 OO 
Interest due on ist day of November, 1876 117,425 00 
Interest due on 1st day of May 1877........ 117,425 CO 
Interest due on 1st day of November, 1877 117,425 00 
Interest due on 1st day of May, 1878........ 117,425 OO 
Interest due on ist day of November, 1878 117,425 00 
Interest due on ist day of May, 1879........ [17.425 OO 
Interest due on Ist day of November, 1879 117.425 00 
Interest due on 1st day of May, 188o........ 117,425 OO 


That interest is due upon the respective 
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21 amounts named from the respective dates of 
the maturity of such installments of interest at 
the rate of seven per centum per annum. 

That, however, a credit 1s to be made upon the 
amount so ascertained of the sum of eighty-five thou- 
sand dollars ($85,000), being amount paid by the 
receiver herein, on account of the coupons due 
November 1, 1874. 

XVI. That the said St. Louis and Southeastern 
Railway Company (Consolidated), on the 1st day of 
February, 1874, and on the Ist day of August, 1874, 
and on the 1st days of February and August in each 
succeeding year, made default in the payment of the 
installments of interest coming due, at the said 
respective times, upon the bonds secured by the said 
consolidated mortgage (the said installment of interest 
due February 1st, 1874, being $145,880, and there- 
after each of said installments of interest, amounting 
to the sum of one hundred and seventy-two thousand 
two hundred and seventy dollars ($172,270) in gold 
coin of the United States), and that no part Of the 
said interest has been paid by the said company or by 
any one for it, although the said interest was duly 
demanded by the holders of the said bonds and 
coupons thereon when and where the said interest 
became due and payable according to the tenor and 
effect of the said bonds; that interest is due on such 
installments of interest from their respective dates of 
maturity at the rate of seven per cent. per annum. 

XVII. That the principal of the aforesaid first- 
mortgage bonds has become due and payable by 
reason of the said default on the part of the railway 
company to pay the interest thereon as the same 
matured and by reason of the action of the trustees 
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in the said mortgages in declaring the said principal 
due; that the amount due by the said St. Louis and 
Southeastern Railway Company (Consolidated) to 
the holders of the said first-mortgage bonds and of 
the unpaid coupons thereon is as follows, namely : 

The amount due for and on account of the prin- 
cipal of the first-mortgage bonds is three million 
three hundred and fifty-five thousand dollars 
($3,355,000), and that the amount of interest upon 
the said bonds unpaid, whether represented by 
coupons or otherwise, and including interest upon 
said unpaid interest, did on the first day of August, 
1880, amount to the sum of one million six hundred 
and twenty-seven thousand six hundred and thirty- 
seven ,, dollars ($1,627,637.72), making the whole 
amount due for principal and interest on the Ist of 
August, 1880, the sum of four million nine hundred 
and eighty-two thousand six hundred and thirty-seven 
dollars ($4,982,637.72). 

XVIII. That the holders of the aforesaid consoli- 
dated mortgage bonds, being secured as well (under 
the terms of the mortgage securing the said bonds) 
upon certain railways within the States of Kentucky 
and Tennessee, did on or about the month of Octo- 
ber, 1874, institute suits in'the States ot Kentucky 
and Tennessee for the enforcement of the lien of the 
said mortgage upon the railways within the said 
States respectively, and did proceed in the said suits 
to decrees and sales of the said mortgaged property 
within said States with the result that they have 
received from the proceeds of the said sales the fol- 
lowing sums, namely: 

From the proceeds of the sale of the mortgaged 
premises within the State of Kentucky the sum of 


100 
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hity thousand dollars ($50,000), paid on or about the 
29th day of July, 1879, and from the sale of the mort- 
gaged property within the State of Tennessee the sum 
of four hundred and twenty-eight thousand eight 
hundred and ninety-nine ;, dollars ($428,899.89), the 
same having been paid on or about the 29th day of 
July, 1879. 

That the principal of the aforesaid consolidated 
mortgage bonds has become due and payable by 
reason of the said default on the part of the railway 
company to pay the interest thereon as the same 
matured and by reason of the action of the trustees | 
in the said mortgages in declaring the said principal 
due. 

That the amount due by the said St. Louis and 

Southeastern Railway Company (Consoll- 
22 dated ) to the holders of the said consolidated 

bonds and of the unpaid coupons thereon, 
independently of the payments made as aforesaid, is 
as follows: 

The amount due for and on account of the princi- 
pal sum of the said bonds is the sum of four million 
nine hundred and twenty-two thousand dollars ($4,- 
922,000), and the amount of interest upon the said 
bonds unpaid, whether represented by coupons or 
otherwise, including interest on such unpaid interest, 
on the 1st day of August, amounted to the sum of 
three million forty-eight thousand seven hundred and 
ninety-six ;,, dollars ($3,048,796.82), and that, after 
crediting the payments above made, the whole amount 
due to the holders of the said consolidated mortgage 
bonds and coupons, with interest to the 1st day of 
August, 1880, is the sum of seven million four hun- 


— 


dred and sixty-one thousand eight hundred and sixty- 
SIX |, ($7.461,866.93 ). 

In addition to the facts above recited, the follow- 
ino are disclosed by the record: 

Default having been made in the payment of inter- 
est upon the $4,922,000 of bonds issued by the St. 
Louis and Southeastern Railway Company (Consoli- 
dated) and secured by the deed of trust which was 
a second lien upon all the corporate property and 
franchises, the trustees, Philo C. Calhoun and George 
Opdyke, filed their bill in equity to the September 
Term, 1874, of the Circuit Court for the Southern 
District of Illinois, to foreclose the deed of trust, and 
on the 21st day of October in that year, one. J. F. 
Alexander, was appointed Receiver of the property 
with power to operate the line of railroad des-ribed 
in the deed, pending the litigation. 

On the 2d day of September, 1876, Alexander 
having died, one James H. Wilson was appointed in 
his stead. 

On the 3d day of July, 1879, Frederick William 
Oewell and others, holders of the issues of bonds 
which were secured by first liens, filed their bill in 
the same court to foreclose their liens. 

In addition to all the corporations responsible for 
the payment of the bonds, the complainants made 
various individuals and corporations having judg- 
ments against the railroad companies and claiming 
liens upon the property, parties defendant. 

Among those thus brought into court was The 
Peoples Bank of Belleville. 

On the 31st day of March, 1880, the bill of Oewell 
et al, was taken as confessed by many of the defend- 
ants, including the Peoples Bank of Belleville, but 


e a 
e 

ad a 
? e 

es 

> 4 
"= 
@ |! -« 
. tay 


e 4 
cid 

a a 
9 e 

‘ye 
> 4 
} 

"-_* 
é | ~ 
@ C7 


—19— 


as the bill is not in the record and its charge as to 
the Peoples Bank is not known, it is not possible to 
state the effect of the decree upon the Bank, (Rec. 
p- 272), even if that were important, as the bank, had 
long before that bill was filed, made the assignment 
hereinafter mentioned and was not a necessary or 
proper party to the suit. 

On the 30th day of August, 1880, the two suits to 
foreclose were consolidated and a decree of fore- 
closure entered. 

The Masters sold the property for $3,200,000, on 
November 16th, 1880, and reported the sale the 
same day. 

This is a history of the main case as disclosed by 
the record. ‘There is, however, another series of 


facts upon which the case presented by the Intervenor 


rests. Those facts are as follows: 

The Peoples Bank of Belleville was a banking cor- 
poration, incorporated by the General Assembly of 
Illinois, in 1869, and doing business in the city of 
Belleville, on the line of the St. Louis and South- 
eastern Railway. 

In August and September, 1873, the St. Louis and 
Southeastern Railway Company (Consolidated ), bor- 
rowed of The Peoples Bank the sum of $40,000 and 
received as collateral security for the loan $80,000 of 
the ‘*consolidated’’ or second mortgage bonds of the 
company (Rec. pp. 90, 91, 92) and the notes which 
witnessed the loan were endorsed by Winslow & 
Wilson, an irresponsible firm. _ | 
_ At the time this loan was made the company was 
hopelessly insolvent. During the fiscal year ending 
July 31st, 1873, it had as net earnings $230,000 
(Rec. p. 164) with which to meet an interest charge of 
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dred and sixty-one thousand eight hundred and sixty- 
SIX im ($7.461,866.93 ). 

In addition to the facts above recited, the follow- 
ing are disclosed by the record : 

Default having been made in the payment of inter- 
est upon the $4,922,000 of bonds issued by the St. 
Louis and Southeastern Railway Company (Consoli- 
dated) and secured by the deed of trust which was 
a second lien upon all the corporate property and 
franchises, the trustees, Philo C. Calhoun and George 
Opdyke, fiied their bill in equity to the September 
Term, 1874, of the Circuit Court for the Southern 
District of Illinois. to foreclose the deed of trust, and 
on the 21st day of October in that year, one. J. F. 
Alexander, was appointed Receiver of the property 
with power to operate the line of railroad des-ribed 
in the deed, pending the litigation. 

On the 2d day of September, 1876, Alexander 
having died, one James H. Wilson was appointed in 
his stead. 

On the 3d day of July, 1879, Frederick William 
Oewell and others, holders of the issues of bonds 
which were secured by first liens, filed their bill in 
the same court to foreclose their liens. 

In addition to all the corporations responsible for 
the payment of the bonds, the complainants made 
various individuals and corporations having judg- 
ments against the railroad companies and claiming 
liens upon the property, parties defendant. 

Among those thus brought into court was The 
Peoples Bank of Belleville. 

On the 31st day of March, 1880, the bill of Oewell 
et al, was taken as confessed by many of the defend- 
ants, including the Peoples Bank of Belleville, but 
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as the bill is not in the record and its charge as to 
the Peoples Bank is not known, it is not possible to 
state the effect of the decree upon the Bank, (Rec. 
p- 272), even if that were important, as the bank, had 
long betore that bill was filed, made the assignment 
hereinafter mentioned and was not a necessary or 
proper party to the suit. 

On the 30th day of August, 1880, the two suits to 
foreclose were consolidated and a decree of fore- 
closure entered. 

The Masters sold the property for $3,200,000, on 
November 16th, 1880, and reported the sale the 
same day. | 

This is a history of the main case as disclosed by 
the record. There is, however, another series of 


facts upon which the case presented by the Intervenor 


rests. Those facts are as follows: 

The Peoples Bank of Belleville was a banking cor- 
poration, incorporated by the General Assembly of 
Illinois, in 1869, and doing business in the city of 
Belleville, on the line of the St. Louis and South- 
eastern Railway. 

In August and September, 1873, the St. Louis and 
Southeastern Railway Company (Consolidated ), bor- 
rowed of The Peoples Bank the sum of $40,000 and 
received as collateral security for the loan $80,000 of 
the ‘‘consolidated’’ or second mortgage bonds of the 
company (Rec. pp. 90, 91, 92) and the notes which 
witnessed the loan were endorsed by Winslow & 
Wilson, an irresponsible firm. | 
., At the time this loan was made the company was 
hopelessly insolvent. During the fiscal year ending 
July 31st, 1873, it had as net earnings $230,000 
(Rec. p. 164) with which to meet an interest charge of 
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$234,850 on its first mortgage bonds, (Rec. p. 20) 
and a large outlay for permanent betterments and 
improvements. (Rec. p. 138). The improvements 
were made and the interest paid with borrowed 
money. 

During the fiscal year ending July 31st, 1874, in 
which the money was borrowed of the Peoples Bank, 
the financial condition of the Company was worse 
than in the year previous. Its total net earnings 
were $285,251.86. (Rec. p. 181.) With this 
sum it was called upon to meet a liability for 
permanent improvements which enhanced the value 
of the property, amounting to $395,121.12; also 
the interest of its first mortgage bonds, amount 
ing to $234,850, being two semi-annual installments 
of $117.425 each (Rec. p. 20); also an installment 
of interest due February 1, 1874, on such of its con- 
solidated bonds as had been disposed of, amounting 
to $145,880. (Rec. p. 21). The deficit therefore 
amounted to $490,599,26. The permanent improve- 
ments alone exceeded the net income by almost 
$100,000, leaving no funds whatever out of which to 
pay the interest coupons on either the first or second 
bonds falling due in that year. All the interest on 
the first mortgage bonds due on November 1, 1873, 
and May 1, 1874, amounting to $234,850, except a 
trivial sum for which coupons were not presented, 
was paid with borrowed money, and the deficit of 
$100,000 in the account for permanent improvements 
was supplied in the same manner. (Rec. pp. 152, 
153). The amount needed was about $335,000. 
The amount borrowed was $380,000. 

There seems to have been no time when the com- 


pany was solvent. Its net earnings up to the time 
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the receiver was appointed amounted to $1,643,- 
986.74, while the sum of its interest and permanent 
improvement account was $1,643,690.38, leaving a 
deficit of $271,600.64. In view of this discouraging 
state of affairs, the president of the company in his 
report to the stockholders, made October 2, 1873, 
which was about the time the loan from the Peoples 
Bank was effected, in speaking of the second or con- 
solidated bonds said, **judging from the present out- 
look, it would be highly imprudent to base any 
calculations upon the prospect of their negotiation in 
time to meet the maturing obligations of the com- 
pany, axzd hence sorte other measures for relief must be 


found in order that the property may be maintained 


and preserved until the cousolidated bonds can be adis- 
posed of advantageously.’ (Rec. p. 163). 

Having in view this necessity, E. F. Winslow, 
president of the consolidated company, after fre- 
quently consulting with Calhoun and Opdyke, the 
trustees in both the mortgages, (Rec. p. 124) who 
were all the time parties to and cognizant of the 
company’s financial plans, and aware of its condi- 
tion, determined to borrow money to supply the defi- 
ciencies in the interest and improvement accounts, 
hoping that payment of the coupons due would give 
value to the second or consolidated bonds, by the 
sale of which the pressing needs of the company 
might be met and the loans made, paid off. Appli- 
cation was therefore made to various banks, and 
loans effected to the amount, as far as disclosed, of 
about $335,000. (Rec. pp. 152, 153). 

The Peoples Bank of Belleville was among the 
banks thus approached. ‘The president and treasurer, 
in August, 1873, borrowed of it the sum of $20,000, 


and a like sum in September of the same year. In 
December. 1873, the loan was consolidated and a 
note for $40,000 given and a deposit of $80,000 of 
the second mortgage bonds made as collateral secur- 
ity. Atasale of this collateral made, by the bank after 
the $40,000 note matured, at which the company’s 
attorney was present, the bonds realized only $160. 
These bonds were taken by the bank in lien of personal 
security given at the time the first loan was effected. 
that security being released at the company’s request. 
They were practically valueless as the whole property 
at the Master’s sale brought less than the first lien. 
At the time these loans were effected the insolvency 
of the company was concealed from the bank, nor 
does it appear that any one of the banks from which 
loans were made had any knowledge of the action of 
the others. As far as the plan was disclosed to the 
Peoples Bank, it did not show that any loan other 
than the one asked from it was to be made. 

When the $40,000 note fell due it could not be paid 
and the collateral security turned out to be worthless. 
Suit was brought by the bank against the company 
in the Circuit Court of St. Clair County, Illinois, and 
judgment for $46,522.20 recovered January, 18th, 
1876. (Rec. pp. 39, 40). Executions were issued 
upon this judgment to the various counties in I[]linots 
through which the railroad was built, upon the 
theory, then widely entertained, that a railroad deed 
of trust, in Illinois, did not cover rolling stock, unless 
acknowledged as a chattel mortgage. 

On the 22d day of April, 1878, the bank became 
insolvent and made an assignment to Joseph Penn, 


the intervenor, under the Voluntary Assignment Act 
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of Illinois, (Rev. Stat. Ill., Chap. 72), for the benefit 
of its creditors. 

On the 30th day of November, 1880, fourteen days 
after the sale by the Masters, under the foreclosure 
decree, and while the fund arising therefrom was in 
court, Penn intervened in the cause and filed his peti- 
tion, setting up the loan to the bank, the insolvency 
of the company at the time, the purposes of the loan, 
the application of the proceeds thereof to the pay- 
ment of interest on the first mortgage coupons and 
to permanent betterments of the property; the ob- 
taining of the judgment by the bank and the issuance 
of the executions, (Rec. pp. 29 to 38), and claimed 
two things: First a prior lien as to a certain portion 
of the rolling stock, upon the theory that the lien of 
the executions was superior to that of the foreclosed 
mortgages; and, second, that the first mortgage 
bondholders, who had been paid with the bank’s 
money procured by a fraud in which their trustees 
participated, or whose property had been permanently 
improved with that money, were, under the circum- 
stances of the case, bound in equity to return it out 
of the fund, arising from the sale of the property. 


Subsequently, on the 14th day of October, 1881, 
Penn filed an amended petition not materially differ- 
ent from the original, and this was answered by the 
parties in interest. The answer make four defenses ; 
First—The bank took collateral and personal security 
for its loan and thereby losts its equities. Second— 
The company did not apply the loan to paying inter- 
est or for permanent betterments. Third—the rolling 
stock was covered by the mortgages, and Fourth— 
the bank was party to the original suit and was duly 
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of Illinois, (Rev. Stat. [ll., Chap. 72), for the benefit 
of its creditors. 

On the 30th day of November, 1880, fourteen days 
after the sale by the Masters, under the foreclosure 
decree, and while the fund arising therefrom was in 
court, Penn intervened in the cause and filed his peti- 
tion, setting up the loan to the bank, the insolvency 
of the company at the time, the purposes of the loan, 
the application of the proceeds thereof to the pay- 
ment of interest on the first mortgage coupons and 
to permanent betterments of the property ; the ob- 
taining of the judgment by the bank and the issuance 
of the executions, (Rec. pp. 29 to 38), and claimed 
two things: First a prior lien as to a certain portion 
of the rolling stock, upon the theory that the lien of 
the executions was superior to that of the foreclosed 
mortgages; and, second, that the first mortgage 
bondholders, who had been paid with the bank’s 
money procured by a fraud in which their trustees 
participated, or whose property had been permanently 
improved with that money, were, under the circum- 
stances of the case, bound in equity to return it out 
of the fund, arising from the sale of the property. 


Subsequently, on the 14th day of October, 1881, 
Penn filed an amended petition not materially differ- 
ent from the original, and this was answered by the 
parties in interest. [he answer make four defenses ; 
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served and defaulted and set up no defense and made 
no claim. 

The issue made on the petition of the intervenor 
was tried on the roth day of August, 1883, and the 
petition dismissed, whereupon the intervenor appealed 
to this court. 

On the hearing the court permitted the respondents 
to the petition to read in evidence a deposition of one 
Edward F. Winslow, taken in another suit to which 
the petition was not a party. This was done over the 
specific objections of petitioners made at the time. 
(Rec. p. 234). 

ASSIGNMENT OF ERRORS. 
I. The Circuit Court erred in dismissing the peti- 
tion of the intervenor, and 
Il. In not providing for the payment of the claim 
of petitioner as set out in his petition from 
the proceeds of the foreclosure sale, and 


Ill. In not declaring the claim of petitioner upon 
the fund arising from the foreclosure sale to 
be prior and superior to that of the bond 
coupon holders, and 

IV. In admitting in evidence a paper purporting to 

be the deposition of Edward F. Winslow, 

appearing in the record on pages 235 to 271 

inclusive. 
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BRIEF OF THE ARGUMENT. 
When the intervening petition in this case was filed 
it was the more or less accepted opinion of the pro- 
fession in Iilinois that a railroad mortgage, unless 
acknowledged and recorded as a chattel mortgage. 
created no lien upon rolling stock. Since that time, 
however, both the Supreme Court of Illinois and this 
Court have held otherwise, and this case, so far as it 
depends upon the point stated, is abandoned. 


This leaves but one question to be argued, to-wit: 
whether under the circumstances of this case there 
was not such a fraud practiced upon the Bank, with 
with notice to the bondholders through their trustees, 
as would make the fund arising from the foreclosure 
sale liable to reimburse the Bank before any distrib- 
ution can be made to the owners of the bonds. 

The circumstances of each case of this description 
govern the decision thereof. 

Fosdick v. Schall, 99 U.S.. 225. 
Notice to the trustee is notice to the bondholders. 
Rorer on Railroads, p. 259. 


When the president of the railroad company, 
acting by the advice and with the consent of the 
trustees in the mortgages, borrowed money to pay 
for permanent betterments or to pay interest, he 
should be treated as the agent of the bondholders in 
the transaction and his representations were theirs, 


and his fraud, if he committed any, was their fraud 
“because he was acting exclusively for their benefit at 


their request. 
Or the complicity of the trustees in the acts of the 
company’s officers done to enhance the value of their 
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property, and done at their instance, raised a con- 
structive trust whereby the property benefited was 
held pro fanxto for the use of the Bank. Under 
certain circumstances, and as appellant contends, 
under circumstances such as are presented here, the 
fraudulent holder of property is converted into a 
trustee, and the property itself resorted to tor the 
purpose cf recompense. 
Perry on Trusts, sec. 170. 

A contract made to defraud third persons, who are 

not parties to it. will be set aside, or a trust will be 


declared for such third parties. 
Perry on Trusts, sec 212. 


ARGUMENT. 


May If PLEASE THE Court: 

This is a case that multiplication of words can not 
strengthen. Its mere statement is as strong a pre- 
sentation of itas can be made. The St. Louis and 
Southeastern Railway Company was, and always had 
been, insolvent. Not able to pay interest on its first 
mortgage bonds, it more than doubled its debt and 
executed a second mortgage. The necessary per- 
manent betterments added to the property in the 


fiscal year in which the loan from the Peoples Bank | 


was affected, amounted to $100,000 more than the 
whole net income of the property. The first mort- 
gage bondholders acting through their trustees 
devised with the president of the company a plan 
whereby the company, while remaining in possession 
of the road, might procure from innocent parties 
enough money not only to pay the bondholders a 
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large amount of interest, but to permanently improve 
their property, and after this resource was exhausted 
and the property would no longer serve as a decoy, 
it was to be sequestered under a decree of a Court 
of Equity, and sold for their benefit. Their plan was 
foreshadowed by the president in his report to the 
stockholders made October 2, 1873, (Rec. p. 163) 
and was faithfully carried out. The trustees allowed 
the property to remain in the company’s hands and 
to be operated by it long after a default had occurred. 
This was equivalent to vouching for its solvency in 
view of what afterwards happened. While the com- 
pany was thus in: full possession of the road, _ its 
officers, with the full knowledge and consent of the 
trustees, negotiated large loans, among which was 
the one in question, and applhed the proceeds to the 
payment of interest due the bondholders or the 
making of permanent improvements to the property, 
or both. 

This scheme could only be successful if carried out 
with boldness and effrontery, and we find these 
qualities appearing in abundance when needed. The 
Peoples Bank was assured that the company was 
suffering under a merely temporary embarrassment 
and needed, say $40,000, great care being taken that 
the fact that other loans were being effected 
amounting in all to over $300,000 should not be 
disclosed. The company was willing to leave 
$80,000 of its second mortgage bonds as collat- 
eral and give the endorsement of Winslow & 
Wilson, who were said to own the O'Fallon 
Railroad in the county in which the Bank was 
situated. The money was loaned—the collateral 
was worth $160, and the endorsers did not own the 
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railroad or anything else as far as this record dis- 
closes. 

Now $40,000 is not of itself a large sum for a 
railroad in operation through three states to pay, and 
a loan of that amount might readily be made, which 
would be refused if it was known to the lender that a 
plan existed to borrow all the money that could be 
procured on the company’s paper and put it into 
improvements on mortgaged property. and_ thus 
deprive the lender of all hope of re1mbursement. 

A railroad is unlike other property. Its creditors 
can look only to its earnings. It cannot be sold 
piecemeal to pay its debts. Those earnings constitute 
its value. Here the company was taking the earn- 
ings after default on its mortgage. It was enjoying 
all that was of value in the property, and the mort- 
vagor and mortgagee agree that the insolvent 
mortgagor of such property may stay in possession 
and on the faith of the earnings and of its still unas- 
sailed financial reputation, borrow money to improve 
the property and pay interest due the mortgagee 
and after all is borrowed that the earnings and the 
reputation will stand, turn the property over to the 
mortgagee enhanced in value, by reason of the 
success of the scheme. 

It seems to the present writer that no jist and 
upright mind could view a nefarious proceeding of 
this character with anything but abhorrence, and that 
a Court of Equity called upon to redress a wrong 
thus inflicted would be swift to seize those great 
principles that govern it in the administration of 
justice and apply them in the enforcement of some 
adequate remedy. 
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The relief asked in this case does not necessarily 
depend upon the fact that there was a diversion of 
the earnings of the railroad from the object to which 
a Court of Equity would compel their application, 
to-wit: the payment of debts incurred in operating 
and improving the property, but if it did, the proof of 
that diversion is clear and undisputed. 

The testimony of Winslow, the president of the 
company, leaves no doubt upon the point. Over 
$100,000 of the earnings in 1874 were paid to the 
bondholders as interest, (Rec. p. 123) andthe bal- 
ance due them that year being $134,850 (Kec. p. 
20), was paid with money borrowed from the Peoples 
Bank and other persons and corporations. The road 
was used while it was in the last gasps of financial 
death as a decoy, by means of which innocent and 
unsuspecting persons were induced to furnish money 
to its real owners, the bondholders, to pay debts 
which their own property owed them, and to better 
and improve that property, only to be met, when 
demand for payment was made, by the defense that 
the mortgage was a prior hen, and out of the pro- 
ceeds of the mortgaged property, which had been 
saved and enhanced in value by money borrowed 
under such circumstances, the mortgagees must first 
be paid in full. Such a defense, if allowed, makes a 
Court of Equity into which a suitor must come with 
the traditional *tclean hands** a perpetrator of wrong 
and a protector of fraud. 

CHARLES WAIT THOMAS, 
Sotcttor for Appeltant. 
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EDMUND MENARD VS. THOMAS GOGGAN. 1 


| In the Cireuit Court of the United States for the Eastern 
District of Texas, Holding Sessions at Galveston, in the 
Fifth Circuit. 


Epmunpb MENARD | ! 
v. | Law. 
W. D. Witiis, Tom Moorr, Joun FF. Carr, kK. B. Dr { No. 1168. 
Watt, THOMAS GOGGAN, & JONN GOGGAN. J 


Be it remembered that in the above entitled and numbered cause, 
lately pending in said court, in which final Judgment was rendered 
at the regular March term of said court, A. D. 1885, to wit, on the 
14th day of March, A. D. 1888, the Honorable Amos Morrill, judge 
of the district court of the United States for the eastern district of 
Texas, presiding, the following proceedings were had and taken in 
said court, to wit: 


2 Original Petition. Filed July 19, 1881. 
In Cireuit Court of [the] U. 8. for the Eastern District of Texas, at 
Galveston. 


THe State or Texas, Galveston County : 
To the Hon. Amos Morrill, judge of said court: 

The petition of Edmund Menard, who resides in’ Randolph 
county, in the State of [hnois, plaintiff, complaining of Walter D. 
Willis, Tom Moore, John I. Carr, and Kk. B. De Walt, whose given 
name Is to plaintiff unknown, who reside in the county of Polk and 
State of Texas, within the eastern district of Texas, with respect rep- 
sents unto your a court that on aie ord baa: of pga 


which 1s within the astern dials of Tex xas, holding the : same in 
fee-simple; thaton the day and year last aforesaid the defendants en- 
tered upon said premisesand ejected plaintiff therefrom, and that said 
defendants unlawfully withhold from plaintiff the possession thereof, 
to his damage five thousand dollars; that the premises so entered 
upon and unlaw fully withheld from plaintiff by said defendants are 
described and situated as follows, to wit: That certain league of 
land containing forty-four hundred and twenty-eight acres, 
eranted to Peter J. Menard, asa colonist, by the commissioner, 
5) George Antonio Nixon, on the 20th July, A. D. 1855, lying 
and being situated in the county of Polk, formerly Liberty 
county, and beginning at and adjoining the northern line of a tract 
of land granted to Joaken de Rumayar, or commonly known as 
Menard’s mills tract, and the said line of the said miil tract, being 
the southern line of said league of land, and being bounded on the 
north by a league of land eranted to Geraldus S. Thomas, and on 
the west by the Trinity river, the field-notes of which will be given 
hereafter. 
Plaintiff alleges that said said tract of land is of the full value 
of five thousand dollars. 
Wherefore plaintiff prays that said defendants be cited to answer 
1—177 
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hereto, and that, after due proceedings had, plaintiff have judgment 
for the restitution of the above-described premises for his damages, 
for costs, and for general relief in the premises. 
And as in duty bound he will ever pray, «ce. 
W. B. DENSON, 
Alt’y for Plaintiff. 


Endorsements: C. L. No. 1168. Edmund Menard vs. W. D. 
Willis ef als. Original petition. Filed July 19, 1881.  C. Dart, 
clerk. W. B. Denson.” 


Citation for Walter D. Willis. Issued July 20, 1881. 
United States Circuit Court. 


4 The President of the United States of America to the mar- 
shal of the eastern district of Texas, Greeting: 


You are hereby commanded to summon Walter D. Willis, if to be 
found in your district, to be and appear before the honorable circuit 
court of the United States, at the next term thereof to be holden 
for the fifth judicial circuit, at the court-house thereof, in the city of 
Galveston, on Monday, the seventh day of November next, to an- 
swer the petition of Edmund Menard, No. 1168, filed July 19, 1881, 
against him, Tom Moore, John F. Carr, and K. B. De Walt, In an 
action of trespass to try title and for damages, of which you will 
serve the said defendant with the accompanying copy of said peti- 
tion. 

Herein fail not, and due return of this writ make. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the circuit 
court thereof, at Galveston, this 20th day of July, in the year of our 
Lord eighteen hundred and eighty-one, and of American Independ- 
ence the 106th yeat 

[SEAL. | C. DART, 
Clerk — Eastern District [of | Texas, at Galveston. 


Marshal’s Return. 


Received this writ on the 20th day of July, 1881, and I executed 
the same on the 3d day of August, 1881, by delivering to the within- 
named defendant, Walter D. W illis, at ‘Livingston, Polk county, 
Texas, In person, a true copy of this writ and a copy of the petition, 

certified by the clerk of this court. 
5 WM. J. PHILLIDS, 
U. S. Marshal, 
By W. T. CLAYTON, Deputy. 


Endorsements: “C. L. No. 1168. Edmund Menard vs. W. D. 
Willis ef al. Issued 20th day of July, A. D. 1881. C. Dart, clerk 
U.S. court, E. D. T., at Galveston. Returned & filed Aug. 13, ’81. 
©. Dart, clerk.” 
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Citation for Tom Moore. Issued July 20, 1881. 
United States Circuit Court. 


The President of the United States of America to the marshal of the 
eastern district of Texas, Greeting: 

You are hereby commanded tosummon Tom Moore, if to be found 
in your district, to be and appear before the honor ible circuit court 
of the United States, at the next term thereof to be holden for the 
fifth judicial circuit, at the court-house thereof, in the city of Galves- 
ton, on Monday, the seventh day of November next, to answer the 
petition of Edmund Menard, No. 1168, filed July 19, 1881, against 
him, Walter D. Willis, John F. Carr, and Kk. B. De Walt, in an ae- 
tion of trespass to try title and for damages, of which you will serve 
the said defendant with the accompanying copy of said petition. 

Herein fail not, and due return of this writ make. 

6 Witness the Honorable Morrison R. Waite, Chief Justice of 

the Supreme Court of the United States, and the seal of the 
circuit court thereof, at Galveston, this 20th day of July, in the year 
of our Lord eighteen hundred and eighty-one, and of American In- 
dependence the 106th year. 

[SEAL. ] C. DART, 
Clerk — Eastern District [of |Teras, at Galveston. 


Marshals Return. 


Received this writ on the 20th day of July, J SS1, and I executed 
the same on the 3rd day of August, 18S], by “deliv ering to the with- 
in-named defendant, Tom Moore. at Livingston, Polk county, Texas, 
in person, a true copy of this writ and a copy of the petition, certi- 
fied by the clerk of this court. 

WM. J. PHILLIVS, 
U. S. Marshal, 
by W. T. CLAYTON, Deputy. 


tndorsements: “C. L. No. 1168.) Edmund Menard vs. W. D. 
Willis et al. Issued 20th day of July, A. D. 1881. ©. Dart, clerk 
U.S. court, E. D. T., Galveston. Returned and filed Aug. 13, ’81. 
C. Dart, clerk. 


Citation for John F. Carr. Issued July 20, 1881. 
United States Circuit Court. 


The President of the United States of America to the marshal 
7 of the eastern district of Texas, Grecting : 


You are hereby commanded to summon Jolin I. Carr, if 
to be found in your district, to be and appear before the honorable 
circeit court of the United States, at the next term thereet to be 
holden for the fifth judicial circuit, at the court-house thereof, in the 
city of Galveston, on Monday, the seventh day of November next, 
to answer the petition of Edmund Menard, No. 1168, filed July 19, 


4 EDMUND MENARD Vs. THOMAS GOGGAN. 


1881, against him, Walter D. Willis, Tom Moore, and K. B. De Walt, 
in an action of trespass to try title and for damages, of which you 
will serve the said defendant with the accompanying copy of said 
petition. 

Herein fail not, and due return of this writ make. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the circuit court 
thereof, at Galveston, this 20th day of July, in the year of our Lord 
eighteen hundred and eighty-one, and of American Independence 
the 106th year. 

[SEAL. | C. DART, 
Clerk — Eastern District [of | Texas, at Galveston. 


Marshal’s Return. 


Received this writ on the 20th day of July, 1881, and I executed 
the same on the Sth day of August, 1881, by delivering to the within- 
named defendant, John IF. Carr, at Smithfield, Polk county, 
S Texas, in person, a true copy of this writ and a copy of the 
petition, certified by the clerk of this court. 
| WM. J. PHILLIPS, 
U.S. Marshal, 
By W.T. CLAYTON, Deputy. 


Endorsements: “C.L. No.1168. Edmund Menard vs. W. D. Willis 
etal. Issued 20th day of July, A. PD. 1881. C. Dart, clerk U. 5. 
court, I. D. T., Galveston. Returned and filed Aug. 18, “$1. C. 
Dart, clerk.” 


Citation for kX. B. De Walt. Issued July 20, 1881. 
United States Circuit Court. 


The President of the United States of America to the marshal of 
the eastern district of Texas, Greeting : | 
You are hereby commanded to summon Kk. B. De Walt, if to be 

found in your district, to be and appear before the honorabie circuit 

court of the United States, at the next term thereof to be holden for 
the fifth judicial circuit, at the court-house thereof, in the city of 

Galveston, on Monday, the seventh day of November next, to answer 

the petition of Edmund Menard, No. 1168, filed July 19, 1881, 

against him, Walter D. Willis, Tom Moore, and John I*. Carr, in an 

action for trespass to try title and for damages, of which you will 
serve the said defendants with the accompanying copy of said peti- 
tion. 

9 Hferein fail not, and due return of this writ make. 

Witness the Honorable Morrison R. Waite, Chief Justice 
of the Supreme Court of the United States, and the seal of the cir- 
cult court thereof, at Galveston, this 20th day of July, in the year 
of our Lord eighteen hundred and cighty-one, and of American In- 
dependence the 106th vear. 

[ SEAL. ] C. DART, 
Clerk — Lastern District | of | Tevas, at Galveston. 
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Marshal’s IReturn. 


Received this writ on the 20th day of July, 1881, and I executed 
the same on the 6th day of August, 1881, by delivering to the with- 
in-named defendant, K. B. De W alt, near Livingston, Polk county, 
Texas, In person, a true copy of this writ and a cCOpy of the petition, 
certified by the clerk of this court. 

WM. J. PHILLIPS, 
U. S. Marshal, 
By W. T. CLAYTON, Deputy. 


ISndorsements: “C.L. No.1168. Edmund Menard vs.W. D. Willis 
et al. Issued 20th day of July, A. D. 1881. C. Dart, clerk U.S. 
court, I. D. 'T., Galveston. Returned and filed Aug. 15, 1881. C. 
Dart, clerk.” 


Disclaimer of W. D. Willis. Filed October 15, 1881. 
In the Circuit Court of [the] U.S. for the Eastern District of Texas 
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Trt Stare oF Texas, County of Galveston : 


And now comes Walter D. Willis, one of the defendants in the 
above-styled cause, and disclaims any interest in the land and prem- 
ises sued for in this suit, and says he has no interest in the same or 
any part thereof and is not setting up any claim to the same, and 
asks that said cause be dismissed as to him, and that he have his 
costs in this behalf expended, Ke. 

WALTER D. WILLIS, 
For Himself. 


Endorsements: “C. L. 1168. Menard v. Willis ef al. Disclaimer 
of W. D. Willis. Filed Oct. 15, 1881. C. Dart, clerk.” 
Plaintiff ’s Supplemental Petition. Piled Nov’y 1, 1881. 
In U.S. Cireuit Court for the Eastern District of Texas. 


EpMUN » MEN NAR D) 
». 1IGS. 
W.D. Seaani Ps 


To the Hon. Amos Morrill, judge of said court: 


Now comes the plaintiff in the above entitled and numbered cause 
and files this his supplemental petition to his original petition filed 
herein on the 19th day of July, 1881, and alleges as follows: That 

Thomas Goggan and John Gogean, who reside in the city of 
11 Galveston and said State, and who do business under the firm 
hame and style of Goggan and Bro., have entered and tres- 
passed upon said league of land described in plaintiff's original peti- 
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entitled and numbered suit, and, excepting to the petition of plain- 
tiff, says that the matters and things as therein stated and alleged 
are not suflicient in law for him to have and maintain his said action ; 
wherefore he prays judgment; and for answer herein this defendant 
pleads not guilty to the wrongs and trespasses charged, and of this 
he prays inquiry; and as in duty bound, &e. | 
THOMAS GOGGAN, 
By his attorneys, FINLEY & WILSON. 


Endorsements: “C. L. 11868. Edmund Menard +. W. D. Willis 
etal. Original answer of Thomas Goggan. Tiled Nov’r 10, 1581. 
C. Dart, clerk.” 


Original Answer of John Goggan. Filed Novy 10, 1881. 
In the Circuit Court of the United States, I. D. 'T. 


EpMmunpD MENARD 1 
v. -C. L. No. JIGS. 
W. D. Wiutts et al. J 


Now comes John Goggan, one of the parties made defendant in 
plaintiff’s supplemental petition in the above entitled and numbered 
suit, and disclaims any right, title, interest, or claim in and 
16 to the the property made the subject-matter of plaintiff’s suit, 
and for answer, 1f required, pleads not guilty, and prays that 
he be not required to further answer, but that he go hence, with the 
costs incurred in this proceeding against him; and as in duty, &e. 
JOHN GOGGAN, 
By his attorneys, FINLEY & WILSON. 


Endorsements: “CC. lL. 1168.) Edmund Menard ». W. Ds: Willis 
etal. Original answer of John Gogean. Tiled Noy. 10, 1881. C. 
Dart, clerk.” 


Original Answer of Defendant, John F. Carr. Filed Nowy 12, 1881. 
In the Cireuit Court of the United States, Mastern District of Texas. 


ip. Menarp ) 
W.D. Wintts et als. J 


Now comes John I. Carr, one of the defendants in the above en- 
titled and numbered cause, by att’y, and for answer to plrttf’s peti- 
tion savs: 

(1.) He demurs thereto for insutticieney, because he says the same 
states no cause of action as to him, and of this prays the judgment 
of the court; wherefore, Xe. | 

(2.) And specially excepting to said petition this def’t says the 
same is insufficient in this, that it fails to designate and describe 
with proper certainty the land & premises sued for in his pre- 
tended action herein brought against this def’t, and of this prays 
judgment, &e. f 


is 
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17 3.) And, if necessary to further answer in this behalf, in 

nowise waiving his demurrers above pleaded, he says: (1) 
He denies all and singul: ar the allegations set forth and contained in 
said pVif’s said petition: and (2) he specially denies that he has com- 
mitted any trespass or made any entry upon the said land and prem- 
ises, and of this he puts himself upon the country, and prays judg- 
ment that he go hence with his costs in this behalf ineurred: and 
for general relief, We, 

DAVIS & SAYLES, 
Alt'ys for Deft Carr. 


Endorsements: “1168. Ed. Menard vs. W.D. Willis et als. Origi- 
nal answer of defendant, John F. Carr. Filed Nov’r 12th, ISS]. 
C. Dart, clerk. Davis & Sayles.” 


From Minutes Nov’r Term, Deer 7, 1831. 


SDMUND MENARD \ 
v, 116S. 


W. D. Wittis e al. j 
Upon application leave is given the defendants to amend. 
From Minutes Novr Term, Dee’y 24, 1881. 


EpMUND MENARD ) 
v. > 1168. 
W. D. Wits et al. 


Continued by consent. 
Notice of Filing Papers. Filed Ap'l 4, 1882. 


In Cireuit Court of the United States for the Eastern District of 
v fecal 
exas. 


EpMuND MENARD 
vs. No. 1168. 
WILLIS ef als. 


The defendants, or their att’vys of record, Messrs. Davis & 
18 Sayles and Finley & Wilson, will take notice that I have this 
day filed the following papers, constituting the plaintiff’s 

chain of title to the land in controv ersy herein, to wit : 


First. A translated copy of Spanish title to Peter J. Menard, 
dated 18th July, 1835, for 1 league of land. 


Second. Deed from Peter J. Menard to Pierre Menard, dated 
Feb’ry 22nd, 1848. 

Third. Jude’ t of the dist. court of San Jacinto county, between [:. 
Menard et als vs. F. Maxwell et als., No. 266 of said court, and supple- 
ment thereto. April 8th & Nov. 21, 187%. 


Fourth. Order of sale under above judg’t and return of sheriff 
thereon, the first dated 30th December, 1879, and second 26th 
April, 1SSU. 
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Kifth. Deed from LP. W. Herbert, sheriff, to Edmund Menard, 
dated drd February, 1880. 
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W. b. DENSON, 
Att'y for Plaintoff. 
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We accept service of the notice of filing said papers [and] waive 
copies and time, save to Inspect them before going into trial. 
April ord, 1882 


Po ad “ “sf Sai? 


DAVIS & SAYLES, 
Att'y for Deft. 
FINLEY & WILSON, 
Atty’s for Thos. Gogqan. 
19 indorsements: “C. L. No. 1168. Edmund Menard vs. 
Willis e¢ als. Notice of filing ‘papers. Iiled April 4, 1882. 
(. Dart, clerk.” 
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Translated Copy of Original Grant Issued to Pedro J. Menard July 18, 
1835. Iriled April 4, 1882. 


For the biennial term of 183-4 & 1835. 


[Third Stamp. Two Reals. L. s.] 
No. 150. 


To the special commissioner of Citizen Joseph Vehlein’s colony : 

I, Pedro J. Menard, a native of Illinois, with due respect, do ap- 
pear before you and say that, induced by the liberal provisions of 
the colonization laws of this State, I have come, with my family, 
composed of my wife and one eluld, to settle in it permanently, 
provided that, taking into consideration the accompanying certifi- 
eate, you be pleased to admit me as colonist in said colony, grant- 
ing me the quantity of land to which T am entitled in the vacant 
territory of the same. Therefore [ request you to do as aforesaid, 
wherein I shall receive favor and justice. 

Nacogdoches, January 28, 1855. 


(Signed) PEDRO J. MENARD. 


Deelsion. 


The party interested will call, with the accompanying certificate, 
on the proper “impresario” for his report upon the foregoing app i- 
cation. 

Nacogdoches, January 28, 1835. 

(Signed) GHEORGHE ANT’O NIXON, 
Citizen Comiv’r. 
Report. 

Mr. Comisstoner: I certify that the party interested is one of 
thie colonists introduced by my principal under the contract entered 

into by him en the 21st of December » 1826. Therefore you 


2() may order the survey of the land ay which he makes app li- 
eation. 


Nacogdoches, June 28, 1855. 
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Decree. 
Nacoagpocues, June 28, 1835. 

Presented and admitted, with the accompanying documents. 

The surveyor, Citizen Arthur Henrie, will cause a traet of land 
pointed out by the party interested to be surveyed, provided that it 
be entirely vacant. He will examine the feild-notes, which shall be 
translated in this office—further action being taken as deemed most 
advisable. 

Thus I have determined, and did sign hereto, with two witnesses, 
according to law. 


(Signed) ~~ GEORGE ANTO NIXON, 
Citizen Comm’r. 

(Signed) NATIVL AMORY, Assisting. 

(Signed) J. ROBERTS, Assisting. 


Field-notes. 


Mr. ComMisstIonerR: The tract of land surveyed for the colonist 


Pedro J. Menard is situated on the east bank of the Trinity river, 
beginning on a box elder 15 inches in diameter, forming the south- 
west corner of S.S. Thomas’ survey, from which a cottonwood 72 
— in diameter bears south 40 degrees 50 minutes west 18,5; 
ras distant and a gum tree 24 in diameter bears north 45° cast 
11! ;*> Varas distant ; thence south 89° east 8 02,9; Varas were meas- 
ured and the 2nd corner was formed, from which a red oak 30 inches 
in diameter bears north 70° east 84) varas distant and another red 
oak, 29 inches in diameter, bears south 5° east 15;°, varas distant ; 
thence south 1° west 2,500 varas were measured, and the 5rd corner 
was formed, from which a gum tree 22 inches in diameter bears 
south 37° 10’ west 6,°; varas distant and a beech 26 inches in diam- 
eter bears south 23° 30’ east 12,°; varas distant; thence north 
21 89° west 10,305;%) varas were measured, and the 4th corner 
was formed on the bank of said river, from which a cotton- 
wood 2-4 inches in diameter bears north 33° 30! cast 24 varas dis- 
tant and another cottonwood, 30 inches in diameter, bears south 
66° 30’ cast 40,2, varas distant; thence following said river, with its 
meanders, up to the Ist corner—thus completing the league of land 
which you ordered me to cause to be surveyed, 9 |: ibors of which 
belong to the class of arable land and the remaining 16 labors to 
that of pasture. Its shape is set forth on the accompanying dupli- 
‘ates. 
Nacogdoches, July 18, 1835. 
(Signed) W. S. ALLEN, Translator. 


Decree. 
Nacoapocites, July 18, 1835. 
The survey of the league of I: ind for the eolonist Pedro J. Menard 
being concluded, let the 1 respective title be issued; and of the two 


pl: its returned by the surveyor let one be attached to these pro- 
cecdings and the other to the “testimonio,” both being paraphed 
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Thus I have determined, and did sign hereto with two witnesses, 


according to law, which I certify. 


(Signed) GEORGE ANT’O NIXON, 
Citizen Comm. 

(Signed) NATIVL AMORY, Assisting. 

(Signed) J. ROBERTS, Assesting. 


{Third Stump. Two Renls.  L. s. ] 


For the biennial term of 1834 & 1855. 


Title of possession. 


I, citizen George Antonio Nixon, special commissioner of the su- 
preme government of the State of Coahuila & Texas, for distrib- 
uting lands, giving possession thereof, and issuing titles in Joseph 
Vehlein’s colony: Whereas Pedro J. Menard has been, admitted as 
colonist under the colonization contract entered into by the “em- 

presario” citizen, Joseph Vehlein, with the supreme govern- 
22 ment of the State, on the 21st of December, 1826, said Pedro 
J. Menard having fully proved that he has a family com- 
posed of his wife and one child, and the qualifications required by 
the colonization law of March 24, 1825, being found in’ him: 
In conformity to said law and to the instructions by which I am 
governed, in the name of the State, I concede unto and confer upon 
said Pedro J. Menard and put him in possession, real and personal, 
of one league of land situated on the east bank of the Trinity river, 
the boundaries of which are set forth on the plat and field notes 
returned by the surveyor, citizen Arthur Henrie, as appears in these 
proceedings. Nine labors of said tract of land belong to the class of 
arable land and the remaining sixteen labors to that of pasture, 
which serves as a qualification for the price he must pay the State 
according to article twenty-second of said law, allowing him the in- 
stalments therem specified under the penalties therein established, 
being notificd that within one year he must build fixed and perma- 
hent monuments in every angle of the tract of land, and must 
settle and cultivate it in conformity to the requirements of said 
law, scrupulously complying with its mandates and those of other 
laws, and shall never transfer it to mort main. Therefore, exercising 
the power vested in me by the proper Jaw and consequent instrue- 
tions, [issue the present title, and order that a “testimonio” of it 
be transeribed and delivered to the party interested in’ order that 
he may own and enjoy the tract of land — unto him, his 
ehildren, heirs, and successors, or any person who, under 
him or them, interest or right may hold. 

Given at the town of Nacogdoches, on the 18th day of July, 1835. 

Signed by me with my two assisting witnesses, according to law. 


23 


(Signed) GEORGE ANTO NIXON, 
Citizen Comm’. 

(Signed) NATIVPL AMORY, Assisting. 

(Signed) I. ROBERTS, Assisting. 


Ps 


- 
em 
. ee ib iiasiatia . hk aad) Se RRR EE. oy Sea one RS PT Et ee Lay Oe EL 3 oS SRN Le, beer a ce 5 0, 7 
Di BLA SBME A SA EES. Lora! OE Re Ne nh gO ta So Se ete a Sale eee ie tapes ee ee — 


EDMUND MENARD VS. THOMAS GOGGAN. 15 


STATE OF TEXAS, GENERAL LAND OFFICE, 
Austin, December 14, 1881. 


I certify that the foregoing is a correct translation of the origina] 
title existing in the Spanish “archives of this office. 
X. B. DEBRAY, 
Spanish Clerk & Translator. 


I, W. C. Walsh, commissioner of the general land office of the 
State of Tex cas, do hereby certify that X. B. Debray, whose signature 
is subscribed to the foregoing certificate, is the Spanish clerk and 
translator of this office, duly qualified according to law, and that his 
official acts as such are entitled to full faith and credit. 

In testimony whereof I have hereto set my hand and eaused the 
seal of the General Land Office to be affixed on the day and date 
Jast above written. 

W. C. WALSIT, Commissioner. 

W. B. Denson, Galveston. 

ees, $4.50. 

24 Kndorsements: “C. L. 1168. Ie. Menard vs. J. I. Carr et als 
Filed April 4, 1882. C. Dart, clerk.” 


Deed from Peter J. Menard to Pierre Menard, dated Feb’ry 22, 18438. 
Filed April 4, 1882. 


Repuniic or TEXAs, County of Galveston : 

KKnow all men by these presents that I, Peter J. Menard, of said 
Republic and county, for and in consideration of the sum of six 
thousand six hundred and forty-two dollars to me in hand paid at 
and before the sealing and delivery of these presents by Pierre Me- 
nard, of Randolph county, State of Illinois, one of the United States 
of North America, have sold, granted, bargained, and released, and 
by these presents de sell, orant, bargain, and release, unto thes sald 
Pierre Menard all that certain league of land cranted to me, the 
said Peter J. Menard, as a colonist by the commissioner, George An- 
tonio Nixon, on the 18th day of July, A. D.one thousand eight hun- 
dred and thirty- five, and lying and being situate in the county of 
Liberty, and beginning at and “adjoining the northern line of a tract 
of land granted to Joakim Fernandez de Rom: ayor, commonly known 
as “ Menard’s mill tract,” and the said line of said mill tract being 
the southern line of said league of land, and being bounded on the 
north by a league of land eranted to Giraldus S. Thom: is, and on the 
west by the Trinity river, and containing within the aforesaid boun- 


,daries one league or four thousand four hundred and_ tw enty-cight 


acres of land; to have and to hold the above-described “le: ague 
25 of land with —and singular the rights, members, and appurte- 

nances to the same belonging or in anywise appurtaining unto 
the said Pierre Menard, his heirs , successors, and assigns, forever; 
and I, the said Peter J. Menard, hereby bind and obligate my self, 
my heirs, successors, and assigns, unto the said Pierre Menard, his 
heirs, suecessors, and assigns, the title to the afore-described league 
of land, with all and singular the rights, members, and appurte- 
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nances to the same being, belonging, or appurtaining to him, the said 
Pierre Menard, his heirs, suecessors, and assigns, forever, to warrant 
and defend. 

In witness whereof IT have hereunto set my hand and_ seal this 
twenty-second day of February, in the year of our Lord one thou- 
sand eight hundred and forty-three. 

[ Wafer or seal rubbed off on original. ] 
PETER J. MENARD. 
Repupric or Texas, County of Liberty : 


Be it remembered that on the 12th day of March, A. D. 18-45, be- 
fore me, the undersigned, personally came and apncared Peter J. 
Menard, who acknowledged that he signed, sealed, and delivered 
the within deed of conveyance for the uses, and purposes therein 
mentioned and set forth. 

In testimony whereof [have hereunto set my hand and. seal of 
office — date last above written. 

[SEAL. | WM. B. DUNCAN, 2. L.-C, 
| Per Hl. JACKSON, Dep't. 

Presented for record March 12th, 1848. 

WM. B. DUNCAN, Ro LC, 
Per IL. JACKSON, Dep't. 
26 This is to certify that the foregoing deed of conveyance 
and certificate were duly registered in my office on the 27th 
of March, A. D. IS t5, in record-book In, pages 645 & 6-4. 

In testimony whereof T have hereunto sct my hand Aand and seal 
of office — date last above written. 

[SEAL | WM. B. DUNCAN, R. ZL. C, 
Per H. JACKSON, Dep't. 


Certificate of Record. 
SrTaveé OF TEXAS, County of Polk: 

I, T. I’. Meece, clerk of the county court in and for said county, 
do hereby certify that the foregoing Instrument of writing was duly 
and correctly recorded in my office on the 26th day of Oetober, 
IS77, at 9} o'clock a. m., In record-book 2. pages 141 & 142. 

In witness whereof [ hereunto sign my name and aflix the seal 
of said court, at office, In Livingston, this 26th day of October, 
1S77. 

[SEAL | T. I. MIEECE, 
Clerk of County Court, Polk Co., Texas, 
By T. L. FREEMAN, Deputy. 
* + x eT * x * 
27 iled for record November Sth, 1877, and reeorded the 


same day and year in book © of deeds of Liberty county, 
Texas, on pages 422, 425, & 424. 
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Given under my hand and seal November Sth, 1877. 
[SKAL. ] b. F. CAMERON, 
Clerk C. C. L. Co. 


Indorsements: “ Peirre Menard, by Peter J. Menard, one leage of 
land, 4,428 acres. No. 174. C. L. 1168. Filed for record this 18th 
day of October, A. D. 1877, at 9a. m. 'T. If. Meeee, C.C. Polk Co. C. 
L. 1168.) Ee. Menard vs. J. I’. Carr et als. Filed April 4,1882. C. 
Dart, clerk. Record, $1. Fees, $162.” 


From Minutes March Term, April 8, 1882. 


EpMUND MENARD | 
Vv. 116S. 
W. D. Wituts ef al. J 


Continued by plaintiff with the consent of defendants. 


Original Answer of Tom Moore. Filed April Sth, 1882. 


In the Cireuit Court of the United States for the Eastern District of 
T wad Il ] li Q . —: — PF ] TAC MM: ‘e} Vr sa ] >We) 
exas, Ilolding Sessions at Galveston. March Lerm, 1Looz. 


EpMuUND MENARD ( 
Us. 1168. 
, W. D. Wins et als. J 


Now comes Tom Moore, one of the defendants in said cause, and 
for answer to the said plaintiff’s petition says: 


28 (1.) That the said petition and the matters and things 

therein contained, as the same are therein stated, are insufh- 
cient in law to authorize said plaintiff to have and maintain his 
aforesaid action, and of this said def’t prays the judgment of the 
court, Whether, We. 


(2.) Said defendant, in the event his said demurrer be not sus- 
tained, pleads and says that it is not true that the said plaintiff is 
the legal or equitable owner of the Jand and premises sued for 
herein, and this defendant denies all and singular the allegations of 
said plaintiff, and now here pleads not guilty to the same or of any 
of said supposed wrongs, injuries, and trespasses laid to his charge 
in said petition, and of this he puts himself upon the country, &e. 

DAVIS & SAYLKS, 
Alt’ys for Def’t Moore. 


Endorsements: “1168. Edmund Menard vs. W. D. Willis e¢ als. 
Original Answer of Tom Moore. Filed April 8, 1882. C. Dart, 
1 bd 3 > ’ 1 fe 7j 9 9 
clerk, by Geo. C. Rives, dep’ty. Davis & Sayles, for Moore.” 
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EKDMUND MENARD VS. THOMAS GOGGAN. 


Plaintiff’s Amended Petition. Filed March 15, 1883 
In Cireuit C’t of U.S. forthe Eastern Dist. of Texas. 


EpMUND MENARD 
vs No. 1168. 
W. D. Wituis et als. 


Now comes the plaintiff in the above styled and numbered 
29 cause, by leave of the court, and amends his original and sup- 
plemental petitions filed herein as follows, to wit: 

The league of land referred to in said petitions is more particu- 
larly described & identified as follows: Situated on the east bank of 
the Trinity river, beginning on a box elder 15 inches in diameter 
forming the southwest corner of the Thomas survey, from which a 
cottonwood 72 inches in dia. bears 8. 40° 30’ west, 188 raras dis- 
tant, and a gum tree 24 inches india. bears N. 45° east, 11,5) v’s 
distant; thence south 89° east 8,902,°> varas were measured, and 
the 2nd corner was formed, from which a red oak 30 inches in 
dia. bears north 70° east Sit, raras distant, and another red oak 29 
inches in di: ameter bears S. ast 15;°; varas distant; thence 8. 1° 
west 2,500 v’s were sonnei and the 3rd corner was formed, from 
which a gum tree 22 inches in dia. bears 8. 387° 10’ west, 67°) v’s dis- 
tant, and a beech 26 inches in diameter bears south 25° 31/ cast 12°5 
v’s distant; thence north 89° W. 10,505,°5 varas were measured, 
and the 4th corner was formed on the bank of said river, from which 
a cottonwood 24 inches in dia. bears N. 23° 30’ E., 24 varas distant, 
and another cottonwood 30 inches in dia. ‘heniti §. 66° 350’ east 40,75 
varas distant; thence following said river with its meanderings up 
to the first corner, thus completing one league of land, for which 
plaintiff prays as in original petition. 

And plaintiff alleges that the defendant, Thomas Moore, 

a0) obtained, by means unknown to your petitioner, a fraudulent 

and illegal ‘title to the land in controversy herein, and has 

made deeds to the other defendants herein, and said deeds are clouds 
upon plaintiff’s title to said property. 

And plaintiff prays the court to remove said clouds from his title 
and quict his possession to the said land; and, as in duty bound, he 
will ever pray, Xe. 

W. B. DENSON, 
Counsel for Plaintiff. 
Endorsements: “C. L. 1168.) Edmund Menard vs. W. D. Willis 


et als. Plaintiff’s amended petition. Filed March 18, 1888. C. 
Dart, clk, by Geo. C. Rives, dep’ty. W. B. Denson.” 


Deed from Tom Moore to Thomas Goggan. Filed March 14, 1888 
i Texas, County of Polk: 


IKKnow all men by these presents that I, Tom Moore, of said county 
and State, for and in consideration of the sum of four hundred dol- 
lars to me in hand paid by Thomas Goggan, of Galveston county, 
the receipt of which sum I hereby acknowlec lge, have bargained and 
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sold, and do hereby sell, alien, release, and convey, unto said 
Thomas Goggan the following-deseribed real estate, to wit: Twelve 
hundred and eighty (1,280) acres of land lying and being situate on 
the cast side of the Trinity river, in the said county of Polk and 
State of Texas, being a portion of that certain league of land granted 

by the eovernment- of Coahuila and Texas to Peter J. Me- 
ol nard on the 18th day of July, A. D. 1835, and sold by said 

Menard to Menard and Vallez, by Menard and Vallez to J. 
IT. Treselizan, by said Treselizan to W. L. Douglass, and by said 
William IL. Douglass to me, the portion of said league hereby con- 
veyed beeinning at the southeast corner of said P.J. Menard league 
at ‘a corner of the P. A. Sublett league ; thence north 1,900 varas — 
corner; thence west 3,800 varas to corner; thence south 1 900 varas 
to corner; thence east 5,800 varas to the place of beginning. 

To have and to hold the same, together with all and singular the 
rights, tenements, heredit aments, and appurtenances to the same be- 
longing, or in anywise incident or appertaining, unto the said 
Thomas Goggin, his heirs and assigns, forever. And I, the said 
Tom Moore, do hereby bind myself, my heirs and legal representa- 
tives, to warrant and forever defend the title to said premises against 
the claims of all persons lawfully claiming or to claim the same or 
anv part thereof. 

In testimony whereof I hereto set my hand and seroll for seal 
this 26th day of December, A. D. 1876. 

TOM MOORE. [r.s.] 

Attest : 

W. Tf. MATTIEWS. 
T. L. FREEMAN. 


THe Stave or Texas, County of Polk : 
Before me, T. I*. Meeee, county clerk of Polk county, this 
D2 day person: ally appeared Tom Moore, to me well known, who 
acknowle leed that he signed, executed, and delivered the 
within and foregoing deed for the purposes and considerations there- 
In speeitied. 
Witness my official signature and seal, at my office in Livingston, 
on this the 26th d: ay of De eember, A. D. 1676. 
[SEAL. | T. FF. MEECE, 
Co. Clerk, Polk Co., 
By T. L. FREEMAN, Deputy. 


Certificate of Record. 


STaTE OF Texas, County of Polk: 


I, T. I°. Meece, clerk of the county court in and for said county, do 
hereby certify that the foregoing instrument of writing was duly 
and correctly recorded in my oftice on the 14 d: av of April, 1877, at 
10.11 o’clock a. m., in record book 2, pages 12 & 15 
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EDMUND MENARD VS. THOMAS GOGGAN. 


Plaintiff’s Amended Petition. Filed March 13, 1883 
In Cireuit C’t of U.S. for the Eastern Dist. of Texas. 


LEpMUND MENARD 
eS No. 1168. 
W. D. Wiis ef als. 


Now comes the plaintiff in the above styled and numbered 
29 ‘ause, by leave of the court, and amends his original and sup- 
plemental petitions filed herein as follows, to wit: 

The league of land referred to in said petitions is more particu- 
larly described & identified as follows: Situated on the east bank of 
the Trinity river, beginning on a box elder 15 inches in diameter 
forming the southwest corner of the Thomas survey, from which a 
cottonw vood 72 inches In dia. bears S. 40° 30’ west, 15,8; varas dis- 
tant, and a gum tree 24 inches in dia. bears N. 45° east, 11,;°; v’s 
distant; thenee south 89° east 8,902,°, varas were measured, and 
the 2nd corner was formed, from which a red oak 380 inehes in 
dia. bears north 70° east 8 iv, varas distant, and another red oak 29 
inches in di: ameter bears 8. 5° east 15,2; varas distant; thence 8. 1° 
west 2,500 v’s Preicie” — sured, and the 3rd corner was formed, from 
which a gum tree 22 inches in dia. bears 8. 37° 10’ west, 6;°5 v's dis- 
tant, and a beech 26 nee diameter bears south 23° 31’ cast 12,5 
v’s distant; thence north 89° W. 10,5055 varas were measured, 
and the 4th corner was formed on the bank of said river, from which 
a cottonwood 24 inches in dia. bears N. 25° 30’ If., 24 varas distant, 
and another cottonwood 50 inches in dia. bears 8. 66° 30’ east 4075 
varas distant; thence following said river with its meanderings up 
to the first corner, thus completing one league of land, for which 
plaintiff prays as in original petition. 

And plaintiff alleges that the defendant, Thomas Moore, 

50 obtained, by means unknown to your petitioner, a fraudulent 

and illegal title to the Jand in controversy herein, and has 

made deeds to the other defendants herein, and said deeds are clouds 
upon plaintiffs title to said property. 

And plaintiff prays the court to remove said clouds from his title 
and quict his possession to the said land; and, as in duty bound, he 
will ever pray, Xe. 

W. B. DENSON, 
Counsel for Plaintiff. 

Endorsements: “C. L. 1168. Edmund Menard vs. W. D. Willis 
ct als. Plaintiffs amended petition. Filed March 18, 1883. C. 
Dart, c’k, by Geo. C. Rives, dep’ty.. W. B. Denson.” 


Deed from Tom Moore to Thomas Goggan. Filed March 14, 1883 
THe Sravre OF Texas, County of Polk : 


know all men by these presents that I, Tom Moore, of said county 
and State, for and in consideration of the sum of four hundred dol- 
lars to me in hand paid by Thomas Goggan, of Galveston county, 
the receipt of which sum I hereby acknow ledge, have bargained and 
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sold, and do hereby sell, alien, release, and convey, unto said 
Thomas Goggan the ‘following- described real es state, to’ wit: Twelve 
hundred and cighty (1,280) acres of land lying and being situate on 
the cast side of the Trinity river, in the said county of Polk and 
State of T exas, being a portion of ‘that certain league of land granted 

by the government- of Coahuila and Texas to Peter J. Me- 
ol nard on the 18th day of July, A. D. 1835, and sold by said 

Menard to Menard and Vallez, by Menard and Vallez to J. 
Hf. Treselizan, by said Treselizan to W. L. Douglass, and by said 
William IL. Douglass to me, the portion of said league hereby con- 
veyed beginning at the southeast corner of said P.J. Menard ‘league 
at a corner of the P. A. Sublett league ; thence north 1,900 varas — 
corner; thence west 3,800 varas to corner; thence south 1,900 varas 
to corner; thence east 5,800 varas to the plac e of beginning. 

To have and to hold the same, together with all and singular the 
rights, tenements, heredit: aments, and ap Poa to the same be-. 
longing, or 1n anywise incident or appertaining, unto the said 
Thomas Goggin, his heirs and assigns, forever. “And I, the said 
Tom Moore, “do hereby bind myself, my heirs and legal representa- 
tives, to w arrant and forever defend the title to said premises against 
the claims of all persons lawfully claiming or to claim the same or 
any part thereof. 

In testimony whereof I hereto set my hand and scroll for seal 
this 26th day of December, A. D. 1876. 

TOM MOORE. [1 s.] 

Attest : 

W. H. MATTHEWS. 
T. L. FREEMAN. 


THe Stave oF Texas, County of Polk: 


Before me, T. IF. Meeee, county clerk of Polk county, this 
D2 day personally appeared Tom Moore, to me well known, who 
acknowledged that he signed, executed, and delivered the 

within and foregoing deed for the purposes and considerations there- 

In speeified. | 

Witness my official signature and seal, at my office in Livin 
on this the 26th day of December, A. D. 1676. 

[SEAL. | T. Ff. MEECE, 
Co. Clerk, Polk Co., 
By T. L. FREEMAN, Deputy. 


gston, 


Certificate of Record. 


STATE OF Texas, County of Polk: 


I, T. I’. Meece, clerk of the county court in and for said county, do 
hereby certify that the foregoing instrument of writing was duly 
and correctly recorded in my office on ihe 14 day of April, 1877, at 
10.11 o’clock a. m., in record book 2, pages 12 & 13. 
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In witness whereof I hereto sign my name and affix the seal of 
said court, at office in Livingston, this 14 day of April, 1877. 
[SEAL] T. FL MEECK, 
Clerk of County Court, Polk Co., Texas. 
By T. L. FREEMAN, Deputy. 
Attached to the foregoing deed is the following, to wit: 
Disclaimer of Thos. Goggan, except as to 1,250 Acres. q 
In the Cireuit Court of the United States for the Eastern District 
of Texas. March Term, 1883. 


EpMUuNp MENARD 


v. 1168. 
W. D. WILLIs e¢ als. 
30 Now comes the defendant, Thomas Goggan, and disclaims 


all right and title to and in the land sued for and deseribed 
in the plaintiffs petition, save and except twelve hundred and eighty 
acres thereof, being the same conveyed by Tom Moore to this de- 
fendant by deed dated the 26th day of December, 1876, which said 
deed is hereunto annexed (marked A) and made a part hereof, for cer- 
tainty of deseription of said land, which alone is claimed by this 
defendant, and for which he prays judgment & general relief. 

DAVIS & SAYLES, > 
Attys for Def?t. * 


Indorsements: “No. 59. Tom Moore to Thomas Gogean. Deed 
to 1,280 acres. P. J. Menard. Filed for record April 10th, 1877, at 
5.00 o'clock p.m. T. IF. Meeee, co. clerk, by T. L. Freeman, dep- 
uty. Filed March 14,1885. C. Dart, clerk, by George C. Rives, 
dept.” 

Tleaving. From Minutes March Term, March 18, 1885. 
EpMUND MENARD 
v. 
> 1168. 


W. D. Witris, Tom Moore, Joun I. Carr, & K. B. DE 
WALT. 


This day eame the parties to this suit by their respective attor- 
heys, and upon motion leave is given the plaintiffs to amend, where- » 
upon both parties announced themselves ready for trial; thereupon 
the defendants, W. D. Willis and John F. Carr, by their attorneys, 
disclaimed having any interest In the land herein sued for; there- 
upon the hearing of this cause was begun, and the same not 
being concluded the further hearing hereof is postponed until to- 
morrow. 


EDMUND MENARD VS. 


THOMAS GOGGAN. 


ot Verdict of Jury. Filed March 14, 1885. 
Ep. MENARD 
v. 1168S. 


W. D. WiIttis e¢ als. 
Action of ejectment and to try title to land. March term, 1885 


In the above-entitled cause we, the jury, find our verdict in favor 
of the defendant, Thomas Goggan, for twelve hundred and eighty 
acres, the land described in the deed executed to him by Tom 
Moore, of date the 26th day of December, 1876. 

M’ch 14, 1888. 

J. THIELEN, Foreman. 


Endorsements: “C. L. 1168. Edmund Menard vs. W. D. Willis 
etals. Verdict of Jury. Filed March 14, 1883. C. Dart, clerk, by 
Geo. C. Rives, dep’t.” 


Decree. From Minutes March Term, March 14, 1888. 


EpMUND MENARD i] 
v, -No. 1168. 
W. D Wuswadck | 


Action to try title to land. 


Be it remembered that on this the 14th day of March, 1883, the 
above styled and numbered cause came on to be heard, and the 
plaintiff, Edmund Menard, appeared by his attorney, and the de- 
fendants, John FI. Carr, Tom Moore, Walter Willis, John Goggan, 
and Thomas Goggan, having appeared by their attorneys, and the 
defendant, Kk. B. De Walt, although duly cited, failed to appear and 
answer in this behalf, but wholly made default, wherefore said plain- 
tiff ought to recover of the said De Walt the land and premises de- 

scribed in his petition ; and the said Walter D. Willis, John 
SH) I. Carr, and John Gogean, having made and entered their 

several pleas of disclaimer of all right and title in and to the 
land and premises sued for by said plamtiff, and the said Thomas 
Gogean having likewise disclaimed as to all of said land and prem- 
ises save twelve hundred and eighty acres thereof, conveyed to him 
by the said Tom Moore by deed dated the 26th day of December, 
1876, described as follows, to wit: “Twelve hundred and eighty 
acres of land lying and being situate on the east side of ‘Trinity 
river, in the county of Polk and State of T exas, being a portion of 


that certain league of land granted by the government: of Coahuila 


& Texas to Peter J. Menard on the 18th d: av of July, 1505, beginning 
at the southeast corner of said Peter J. Menard league, at a corner 
of the P. A. Sublett league; thence north 1,000 varas to corner; 
thence west 3,800 varas to corner; thence south 1,900 varas to cor- 
ner; thenee cast 3.800 varas to the place of beginning, containing 
1,280 acres of land. Thereupon came a jury of good and lawtul 
men, to wit, C. J. Thielen and eleven others, who, being duly em- 
paneled and sworn well and tr uly totry the issue joined between the 
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parties, and who, having heard the evidence, argument of counsel, 
and charge of the court, after due deliberation, returned into court 
the following verdict, to wit: “ In the above-entitled cause we, the 
jury, find our verdict in favor of the defendant, Thomas Goggan, for 

twelve hundred and eighty aeres, the land deseribed in the 
36 deed executed to him by Tom Moore, of date the 26th day of 

Deeember, A. D. 1876. 

“ Mareh 14th, 1883. 

“ (Signed) C. J. THIELEN, Foreman.” 

[t is therefore considered and adjudged by the court that the said 
plaintiff take and recover nothing by his said action against the 
said Thomas Gogean as to the said above-described twelve hundred 
and eighty aeres of land, which are hereby adjudged and decreed to 
the said Goggan as his own property, free of all claims of the said 
plaintiff thereto. 

And on consideration of the pleas of disclaimer in the premises 
and the defaults aforesaid made by the other defendants herein it is 
further considered, adjudged, and decreed that the said plaintiff re- 
eover of the said other defendants, namely, W. D. Willis, John I. 
Carr, John Goggan, Tom Moore, and Kk. B. De Walt, the land and 
premises deseribed in his petition, to wit, that certain league of land 
eranted to Pedro J. Menard, lying in Polk county, on the east bank 
of the Trinity river, beginning on a box elder 15 inches in diameter, 
forming the southwest corner of 8.58. Thomas survey, from which a 
cottonwood 72 inches in diameter bears south 40 degrees 50 minutes 
west, 18,8, varas distant, and a gum tree 24 inches in diameter bears 
north 45° east 114%; varas distant; thence south 89° east $,902-°) 
varas were measured, and the 2d corner was formed, from which a red 
oak 50 inches in diameter bears north 70° east, $545 varas distant, and 
another red oak 29 inches in diameter bears south 5° east 15;°5 varas 

distant; thenee south 1° west 2,500 varas were measured, and 
Od the 5rd corner was formed, from which a gum tree 22 inches 

in diameter bears south 37° 10’ west, 64% varas distant, and 
a beech 26 inches in diameter bears south 25° 50’ east, 124% varas 
distant; thence north 89° west 10,505,5, varas were measured, and 
the 4th corner was formed on the bank of said river, from. which a 
cotton wood 24 inches in diameter bears north 33° 30’ east, 24 
varas distant, and another cottonwood 30 inches in diameter bears 
south 66° 30 east, 40,°; varas distant; thence following said river, 
with its meanders, up to the Ist corner to the place of beginning. 
And that said plaintiff likewise recover, as against the said Thomas 
Goggan, all the remainder of said league of land, after taking there- 
from the above-described twelve hundred and eighty acres as afore- 
said adjudged to him, the said Goggan, and that said plaintiff have 
his writ or writs of possession accordingly. 

It is further ordered and adjudged that the said W. D. Willis, 
John Goggan, and Thomas Goggan recover of said) plaintiff, Hd- 
mund Menard, their costs, respectively, in this behalf expended, for 
which they may have their execution. 

And it is further ordered that said plaintiff have and recover his 
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costs of court in this behalf expended as against the said other de- 
fendants, kK. B. DeWalt, ‘Tom Moore, and John I". Carr, saving as to 
said Carr the costs accrued only to this day, for which said plaimtiff 
may have his execution. It is further ordered that execution issue 
for the use of the officers of court against each party respect- 
o5 ively for the costs by him in this behalf incurred. 
To which judgment and decree of the court the said plain- 
tiff, by his attorney, excepted, and in open court gave notice of 
appeal. 


From Minutes March Term, April 7th, 1883, Fixing Anvt of Appeal 
Bond. 


EpMuND MENARD 1 
v. ~ 1168S. 
W. D. Wituis ef als. J 


Ordered, That the appeal bond in this case be fixed at the sum of 
($250.00) two hundred and fifty dollars, to be executed & filed with- 
in thirty days from this date, and to be approved by the clerk of 
this court. 


Bill of Leeeptions. Liled April 18, 1889. 
In Circuit Court of the United States for E. District of Texas. 


EpMUND MENARD 
vs. . No. 1168. 
W. D. Wits e als. J 


Be it remembered that upon the trial of the above cause the de- 
fendants, W. D. Willis and John If. Carr, having disclaimed and a 
judgment by default having been entered against the defendant, 
K. B. De Walt, and the defendants, Thomas Gogean and ‘Tom 
Moore, having pleaded “not guilty,’ the plaintiff introduced and ° 
read in evidence before the court and jury the following: 

First (1). Land office certified translated copy of the original 
grant of one league of land by the government- of Coahuila & Texas 
to Peter J. Menard as a colonist, dated the 15th day of July, A. D. 
1835, said league being described by fezld-notes as the one set out in 
the plaintiff” s petition. 

Second (2). Deed from Peter J. Menard to Pierre Menard 

ov of the league of land mentioned above in No. 1, bearing 
date I ebruary 22nd, 1845. 

Third (3). A certified copy of a judgment or order of the district 


court of San Jacinto county in cause No. 266 on the docket of said 


court, hereto annexed, marked Exhibit (A) and made part hereof. 
Fourth (4). A further judgment or certified copy of decree of said 
court in cause No. 266, hereto annexed, marked [exhibit (B). 
Fifth (5). Order of sale issued by the clerk of said district court, 
hereto annexed, and referred to as part hereof, marked Exhibit (C). 
Sixth (6). And thereupon the plaintiff offered to read in evidence 
a certain deed purporting to be executed by one P. W. Herbert, 
sheriff of said county of San Jacinto, conveying said lands to Ed- 
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mund Menard. Said deed is hereto annexed and referred to as a 
part hereof, marked Exhibit (D), and to the reading of this deed in 
evidence the defendant, by his attorney, objected for the following 
causes & reasons : 

Ist. Because upon the evidence of the plaintiff as adduced no sufli- 
cient predicate had been laid to warrant the introduction of said in- 
strument In evidence. 

2nd. Beeause the documentary evidence above referred to and 
shown by the Exhibits (A), (B), and (C), and there was none other, 
showed no sufficient basis of right or authority thereby given to the 
sald P. W. Herbert, sheriff of San Jacinto county, to make, execute, 
and deliver said deed, lis action in making the sale of said land 

and otherwise complying with the supposed order of said dis- 
40 trict court of San Jacinto county, not having been reported 

back to and approved by said court and further order made 
in the premises. 

ord. Because P. W. Herbert, as sheriff of San Jacinto county, act- 
ing in his official capacity as such sheriff, could not (as by the re- 
citals of said deed he attempted to do) sell at the court-house door 
of San Jacinto county lands lying in another county outside of the 
limits of San Jacinto county, to wit, in the county of Polk, and in 
pursuance of such sale make a good and sufficient deed to the pur- 
chaser by virtue of his office or any power possessed by him as such 
sheriff at the time and place of sale as shown in and by said deed, 
and that, therefore, said deed was invalid and insufficient as a mu- 
niment of title to divest the title of the land in controversy out of 
Pierre Menard, or his heirs, if dead, and invest the same in Edmund 
Menard, the supposed purchaser at such sale. 

4th. Because by the face of said deed, as also from and by the 
exhibits (A), (B), and (C) aforesaid, it appears that said deed, as an 
instrument of conveyance and muniment of title, is Invalid, Incompe- 
tent, and insufficient and void, for the reason that the said sheriff of 
San Jacinto county, in his official capacity as sucn, had no power or 
warrant of authority to make the sale and conveyance sought to be 
evidenced by said deed at the time and place therein stated, and 
that said district court of San Jacinto county had not and could not 

confer upon said officer power to sell and convey in This said 
4] official capacity lands lying beyond the mits of San Jacinto 

county, to wit, in said county of Polk, and said plaintiff hav- 
Ing and offering no further evidence, on consideration of the objec- 
tions of the defendant to the introduction of said deed, the same 
were sustained by the court ; and to this ruling of the court the plain- 
tiff excepted and asks that this his bill of exceptions be allowed and 
filed in this cause. 

The plaintiff having closed his ease, thereupon the defendant, 
Thomas Goggan, introduced his deed from Tom Moore for 1,280 
acres of the land in controversy, dated December the 26th, A. D. 
1876, and closed lis case. 

Whereupon the jury, under instructions from the court (no other 
evidence being offered by any party), returned a verdict in faver of 
sald Thomas Gogean for 1,250 acres of said land described in said 
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deed; upon which the court rendered judgment in favor of said 
Goggan, as shown by the record, for 1,280 acres of said land. 

The plaintiff insisted that under the appointment by the court 
P. W. Herbert, sheriff of San Jacinto Co., could make the sale. 

And to the end that the exception to the ruling of the court as 
above set forth may be certified and preserved it 1s ordered that 
this, as a bill thereof, be allowed, and that: the same be filed and en- 
rolled as a part of the record of said cause. 

AMOS MORRILE, Judge. 


42. Exiipir A to bill of exceptions. Filed April 18, 1885. 
Copy Judyment, Dist. Court, San Jacinto County. 


I. MENARD et al. 
vs. No. 266. 
FERDINAND MAXWELL ef al. 
Apri 8ru, A. D. 1879 

This day came the parties, by their their attorneys—the non-resi- 
dents, by their atty., appointed by the court, & the minors, by their 
guardians ad litem—and announced ready for trial, and, having 
waived a jury, submitted the matter in controversy, as well of fact 
as of law, to the court; then came on to be heard the defendants’ 
demurrer to the petition, and the argument of counsel thereon being 
heard, it is the opinion of the court that the law is for the plaintiffs. 
It is therefore considered by the by the court that the demurrer be 
overruled, and the plaintiffs have their costs for the same. 

Then came on to be heard the evidence and argument of counsel, 
which having been heard and duly considered by the court, it is 
the opinion of the court that the law and the evidence are for the 
plaintiffs. It is therefore ordered, adjudged, and decreed that the 
lands mentioned in plaintiffs’ petition, to wit: . 

First. All that certain tract or parcel of land heretofore lying in 
Liberty but now in San Jacinto county and being known and desig- 
nated as being a part of six leagues of land eranted to Joakim [er- 
nandez de Romay er by the commissioner, Francisco Madero, on the 
25th day of April, A. D. one thousand eieht hundred and thirty- -One, 

as pee record of said county of Liberty, record-book “C,” pages 
43 232, 233, & 234, andby the said Romayer transferred to 

Thomas I. McKinney & Michael B. Menard in the year A. 
D. 1832, and recorded in said county of Liberty, record- book « iy 


~, pages 372, 783, & 74, and by the said T ‘homas F. McKinne an Michael 
i} ) y ) 


B. ‘Menard, on the Ist day of February, A. D. 18438, as per record- 
book —, pages —, and and conveyed by Peter J. Menard, trustee 
of Michael B: Menard, to Pier Menard, as per record-book —, pages 

—, of said county, and more particularly described as follows, to 
wit: Beginning on the west bank of the Trinity river opposite 
the southwest corner of a league of land granted to Peter J. Menard ; 

thence running west with the line of the aforementioned six leagues 
of land to the third corner of said six le: agues; thencesouth with the 
western line of said six leagues to the northwest corner of two leagues 
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of land sold by the said Thomas IF. McKinney aud Michael B. Me- 
nard to Thomas W. Gilmer (the said two leagues being also a part 
of the aforesaid six leagues of land); thence east with the line of 
said Gilmer land to the Trinity river; thence north and up said 
river with its meanderings to the place of beginning, and contain- 
ing within the above-described limits three thousand two hundred 
and ten acres of land, more or less. 
Second. All that certain league of land, containing four [thousand ] 
four hundred and twenty acres, granted to Peter J. Menard, as a colo- 
nist, by the commissioner, George Antonio Nixon, on the 20th 
44 day of July, A. D.1835, lying and being situated in the county of 
Polk, heretofore Liberty county,and beginning at and adjoining 
the northern line of a tract of land granted to Joakim Fernandez de 
Romayor, or commonly known as Menard mill tract, and the said 
line of the said mill tract being the southern line of said league of 
land, and being bounded on the north by a league of land granted 
to Geraldine 8. Thomas and on the west by the Trinity river, and 
containing within the aforesaid boundaries one league of land, be 
partitioned and divided, if practicable, as follows, the division being 
made with reference to the quantity and quality of the land, to wit: 


ee ETI iia seins inn bien hice nee one-eighth. 
To Estelle B. Franklin ---------- sini ahidiisnininesiinndanael one-sixteenth. 
“ Ferdinand Maxwell _-------.---.------ ----one thirty-second. 
SAIN ii SII icraisitecsicncsicsetie aiinieian wrnihictnenins siintl one thirty-second. 
© I a iieic weitere one twenty-fourth. 
“ Peter H. Menard ___--_----- iiiinmenmeee one twenty-fourth. 
“ Susan 8. Menard ....--- ail ial sacsideadennentsncaiiell one twenty-fourth. 
RTO FP. CIE kins oiciewi riinnwcncnns one-elghth. 
RE Ts I iiss claiase tiie wine circa sulesiese .--one-cighth. 
a ee I tice calc: Scie siete aces nina vss anleicnsil one-sixteenth. 
* 'Bavanh Cafiile .......... esl eanes:ahosdanais puna one-sixteenth. 
ee ee iden nee ieee nineties one forty-eighth. 
‘“ Augusta Menard-.._.-.-...-----. einen aise one forty-eighth. 
“ Edmund 8. Menard ---.~------- cath iitmetomdatl one forty-eighth. 
bg FR ee ee ee one forty-eighth., 
“ Augustine C. Menard ................-....-- one forty-elghth. 
oR ne Ee ee one forty-eighth. 


And that C. P. Albee and J. P. Carlile and George Davison, eiti- 

zens of San Jacinto county, be, and are hereby, appointed 
4D commissioners to divide and partition said tracts of Jand 

among the said persons in the proportions as aforesaid, and 
that they report their action to this court at the next term thereof; 
and it appearing that plaintiffS and defendants are the heirs and 
legal representatives of Pier- Menard, as set out in the petition, and 
that the land described herein is the property of said Menard, who 
is now deceased, it is ordered, adjudged, and deereed that each of 
said persons, both plaintiffS and defendants, be fully and exclusively 
vested with the share or shares of said land allotted to him or her, 
and be divested of the shares allotted to cach one of the others in 
the division and distribution which shall be made of said lands 


} 
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under the report of said commissioners, and upon the report of said 
commissioners as to said division & distribution a further order will 
be made. 

THe Srare or Texas, County of San Jacinto: 

I, G. B. Byrd, clerk of the district court of San Jacinto county, 
Texas, do hereby certify that the foregoing is a true and correct copy 
of the original judgment of the district court, now on file in said 
court, in book L, on pages 208, 200 210, & 211. 

Given under my hand and the seal of said court, at office in Cold 
Springs, this the 10th day of November, A. D. 1882. 

Attest : [SEAL. | G. Bb. BYRD, Clerk, 
By JAS. A. ROT, Deputy. 


AG THe STATE OF TEXAS, | 
County of Polk, J 
I, T. F. Meece, clerk of the county court within and for the county 
and State aforesaid, do hereby certify that the within and foregoing 
instrument of writing, with its certificates of authentication, was filed 
for registration in my office on the 15 day of November, A. D. 
1882, at 2 o’clock p. m., and duly recorded the 25 day of November, 
A. D. 1882, at 8 o’clock p. m., in the records of said county, in book 
No. I*, pages 115, 116, 117, & 118, of deeds, &e. 
Given under my hand and seal of office this 25 day of November, 
A. D. 1882. 
[SEAL. | T. FL MEECE, 
Clerk County Court, Polk County, Texas. 


Ss 8S Fy 


Endorsements: “C. L. 1135, 1168. No. 226. Ie. Menard ef al. vs. 
Ferdinard Maxwell e¢ al. Certified copy of jadgment of the district 
court... No. 1595. Filed for reeord this 15th day of Nov’r, 1582, at 
2 o'clock p.m. T. I’. Meece, c’k Co. C’t, Polk Co., Texas. Ih. Me- 
nard vw. J. Ff. Carr and i. Menard v. J. I’. Carr et als. Filed) March 
12th, 1883. C. Dart, clerk, by Geo. C. Rives, dep’ty. (A).” 

Iexuiprr (2B) to Bill of Eexeeptions. 
Copy Deerce, Dist. Court, San Jacinto County. 
Ie. MENARD ef al 
US. No. 266. 
I. MAXWELL et al. 
NOVEMBER 21st, 1879. 
47 This day, on the coming in of the report of this commis- 
sioners appointed at the April term, A. D.1879, of this court 
to partition the lands in this suit and described in plaintiffs petition, 
and whereas said commissioners have reported that it is impract-able 
to divide said lands ameng the heirs as required by the commission 


issued from this hon. court on the 2nd day of June, A. D. 1879, and 


addressed to them : 

Now, therefore, in order to affect the purposes of said petition, it 
is ordered and adjudged and decreed that the land described in plain- 
tiff--—, to wit: 

4—177 
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First. All that certain tract or parcel of land heretofore lying in 
Liberty county, but now in San Jacinto county, and beaing known 
and designated as beaing a part of six leagues of land granted to 
Joakim Fernandez de Rumavon by the com. commissioner, J. Iran- 
cisco Madero, on the 25th day of April, A. D. 1831, as per record of 
said county of Liberty, record-book C, page- 252, 233, & 254, and by 
the said) Romayer transferred to Thomas F. McKinney & Michael 
B. Menard in the year 1832, and recorded in said county of Liberty, 
record-beok C, page- 372, 3,& 4, and by the said Michael B. Menard 
on the Ist day of February, A. D. 1843, as per record-book, page —, 
and conveyed by Peter J. Menard, trustee of Michael B. Menard, to 
Pierée Menard, as per record-book —, page —, of said county, and 
more particularly described as follows, to wit: Beginning on the 

west bank of the Trinity river opposite the southwest corner 
48 of league of land granted to Peter J. Menard ; thence run- 

ning west with the line of the aforementioned six league- of 
land to the third corner of said six league-; thence south with the 
western line of said six leagues to the northwest corner of of two 
leagues of land sold by the said Thomas F. Mckinney and M. B. 
Menard to Thos. W. Giliner (the said said two leagues beaing also 
beaing a part of the aforesaid six leagues of land) ; “thence east with 
the line of said Gilmer land to the Trinity river; thence north and 
up said river with its meandering to the pk ice. of beginning, and 
containing within the above- deseribed limits three thousand two 
hundred and ten acres of land, more or less. 

Seeond. All that certain league of land, containing four thousand 
four hundred and twenty acres, oranted to Peter J. Men: ard, lying 
and beaing in Polk county, heretofore Liberty county, and) begin- 
hing and adjoining the northern line of a tract of land or anted to 
Joakim T. de Romayer, or com-only known as Menard mill tract, 
and the line of the said mill tract, beaing the southern line of said 
league of land, and beaing bounded on the north by a league of Jand 
eranted to G.S. Thomas and on the west by the Trinity river, and 
containing one league of land; that said land be sold by the shoriff 
of San Jacinto county, as under execution, in front of the court- 

house door of San Jacinto county, in the town of Cold Springs, 
AQ on the Ist Tuesday in Janu: ary, A. D. 1880, after giving twenty 

day-’ notice thereof by posting at three public pl: wes in San 
Jacinto county, one of which shall be the court-house of said county, 
said sale to be to the highest bidder for eash, and the proceeds to be 
paid by the sheriff of San Jacinto county to the plaintiffs and = de- 
fendants herein in the following proportions, to wit: 
dmon Menard | (1) one-eighth. 
stelle DB. Frankh (,|,) one-sixteenth. 
Ferdinand Maxwe 3) one thirty-second. 
Soplna A. Chenell (1-33) one thirty-second. 
EE FINE in wittcndiieitinnbiciennseiiioall (.1,) one twenty-fourth. 
Peter Il. Menard (,',) one twenty- -fourth. 
Susan S. Menard (,),) one twenty-fourth. 
Bernice I, Choutauw..-2-. 2-2-2 e+... (4) one-eighth. 
Alzine Mehkinney | | (1) one-eighth. 
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Annie M. Carlile (,|,;) one-sixteenth. 
Mary Campbell (,',) one forty-cighth. 
EK. S. Menard (,),) one forty-eighth. 
Lilley Shaw (J.) one forty-eighth. 
A. C.: Menard ( J.) one forty-cighth. 
Jesse Menard (J,) one forty-eighth. 


And take there receipt for the same, which he will file with the papers 
of this cause. 

It is further ordered, adjudged, and decreed that the commis- 
sioners herein be paid for their services 1m said partition as follows, 
to wit: 


pg ER ee ee ee eee (S10) ten dollars. 
“J.P. Carlile (810) ten dollars. 
“ Geo. Davidson | (S10) ten dollars. 


It is further ordered, adjudged, and decreed that a fee of 

50 one hundred dollars be allowed Geo. I. Turnley, the attorney 

appointed by this court to represent the absent defendants, 

and that the same be deducted by the sheriff pro rata from shares of 
the defendants in the proceeds of the sale of said lands. 

It is further ordered, adjudged, and decreed that the costs of this 
ease, Including the fees of the commissioners, shall be taxed against 
the share of each plaintiff and defendant, respectively, according to 
the amount received by them. 


The Srare or Texas, County of San Jacinto: 

I, G. B. Byrd, clerk of the district court of San Jacinto county, 
Texas, do hereby certify that the foregoing is a true and correct 
copy of the original judgment of the court now on file in said court. 

Given under my hand and the seal of said court, at office im Cold 
Springs, this the 10th day of Dee., A. D. 15881. 

[SEAL. | G. B. BYRD, Clerk. 

Endorsements: “C. L. 1168,11385. Ie. Menard vs. John I. Carr 
and I. Menard es. J. F. Carr cé als. Filed April 4, 1882. C. Dart, 
clerk. (B.)” 

Eexuiprr (C) to Bill of Iexeeptions. 
51 Order of Sale. Issued Dec’r 80, 1879, by Clerk Dist. Court, San 
Jacinto County, Texas. 
District Court, San Jacinto County. Fall Term, A. D. 1879. 
KE. Menanrp et al. vs. F. MAXWELL cf al. 
The State of Texas to the sheriff or aney constable of San Jacinto 
county, Greeting: 

Whereas on the 21st day of November, A. D. 1879, Edward) Me- 
nard and Estelle B. Franklin recovered a judgment in the district 
court of San Jacinto county against Ferdinand Maxwell, Sophia 
Chenee, Joseph Chenee, Bernice I*. Chouteau, Alzine Mehkcneday, 
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Robert A. Stewart, Peter H. Armdee, H. and Susan 8. Menard, Ame 
M. and Sarah Carlile and their euardians, Mary Campbell and 
Robert Campbell: August, Edmond S., Augustine C., and Jessee 
Menard, and Lilley Shaw for the sale and partition of the proceeds 
of certai| lands to be sold by the sheriff of San Jacinto county, first 
giving twenty days’ notice of the time and place of said sale by post- 
ing in three public places in said county, one of which shall be the 
court-house door of said county, said land beaing described as fol- 
lows, to wit: 
First. All that certain tract or parcell of land heretofore lying — 
Liberty, but now in San Jacinto county, and beaing known and 
designated as beaing a part of six leagues of land granted to 
52 Joakim Fernandez de Romayor by the commissioner, J. Fran- 
cisco Madero, on the 25th day of April, A. D. 1831, as per 
record of said Liberty county, book ©, page- 252, 233, & 234, and 
more particularly described as follows, to wit: Beginning on the 
west bank of the Trinity river opposite the southwest corner of a 
league of land granted to Peter J. Menard; thence running west 
with the line of the aforementioned six league- of land to the third 
corner of said six leagues: thence south with the western line of 
said six leagues to the northwest corner of two leagues of land sold 
by the said McKinney and Menard to Thomas W. Gilmer ; thence 
east with the line of said Gilmer’s land to the Trinity river; thence 
north and up said river with its meanderings to the place of begin- 
ning, containing 8,210 acres of land, more or less. 
2d. All that certain league of land, contamning 4,428 acres, granted 
to | eter J. Menard as a colonist by the commissioner, George An- 
tonio Nixén, on the 20th day of July, A. D. 1835, lying and beaing 
situated in the county of | -olk, heretofore L iberty county, and begin- 
ning at and adjoining at and adjoining the northern line of a tract 
of land granted Joakin Fernandez de Romayor, or com-only known 
as Menard’s mill tract, and said line of the said mill tract beaing the 
southern line of said league of land and beading bounded on the 
north by a league of land granted to Geraldus 8. Thomas and on 
the west by the Trinity river. 


Do These are therefore to command you that you proceed to 
advertize and sell said land according to law, and after the 
payment of the sum of — dollars, cost of = and the sum of 


ten dollars to C. P. Albea, ten dollars to J. P. Carlile, eight dollars 
to Creo. Davidson, commissioners appomted to value and partition 
said lands, and the further sum of one hundred dollars to G. J. 
Turnley, attorney for d’ft, to be paid pro rat-o by the defendants, and 
the ballance of the proceeds of the sale of said lands you will pay 
over to the following-named parties, plaintiffs and defendants, taking 
their rece-pts for the same, and filing said receipts with the clerk of 
this court, to wit, in the following proportions, viz: 


ee a ieee seach tain arene entice easing (4) one-eighth. 
* Ba Be FORME concn cewn ns (ka iialiaabeeaeil (,|,.) one-sixteenth. 
D’f’t Ferdinand Maxwell -----.---.------ (31) one thirty-second. 


* ‘Sephia A. Chena ............... .-- (,',) one thirty-seecond. 
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DTt Ameda Menard.................... (1-0-4) one thirty-fourth. 
*  - Phe BE. BOI sc rciie iin ncnivrencs (.1,) one twenty-fourth. 
“ Peean 8. Meonerd..............6..... (,',) one twenty-fourth. 
ee eee ~-(£) one-eighth. 
“ — Alzine M. Kennerly .----- -- eas esata lpacipeesalielinacaesien (!) one-eighth. 
". Ree TA Ce bctineacncndncnminannn ( Vs ) one-sixteenth. 
A ia eciceec eeniinemcewanes _.(,),) one-sixteenth. 
© BR CEE eesiiticnsiviiew emiwdiens es (,',) one forty-eighth. 
“«  Avwgest Menard ............. cinta (,).) one forty-eighth. 
Pamond &. Meward ... ... «0.45 «nee soos ee -('s) one forty-eighth. 
Oe er eye re (,'.) one for ty -eighth. 
Augustine C. Menard_...--.--------------. ._(,1,) one forty-eighth. 
I IIT iii: tae: en clei nisin mantel (5) one forty- -cighth. 
Rovert A. Stewart...............-. --++++~+-~-+«.-(}) one-eignth. 
o4 Herein fail not, but of this wrt make due return as the 


law dircets. 
Witness my hand and official seal, at office in the town of Cold 
Springs, on this the 30th day of December, A.D. 1S79. 
G. B. BYRD, 
Clerk D.C, S. J. Co., Texas. 


Tue Srare or Texas, County of San Jacinto: 


I,G. B. Byrd, clerk of the district court of San Jacinto county, 
Texas, do hereby certify that the foregoing Is a true and correct copy 
of the original order of sale now on file in said court. 

Given under my hand and the seal of said court, at office in Cold 
Springs this the 10th day of December A. D. 1881. 


[| SEAL. | G. B. BYRD, Clerk. 
Sheriff’s Return on Order of Sale. Issued Deer 50, 1879. 
The within order of sale came to hand on the same day — issued, to 


wit, on the 50th day of December A. D. 1879, and is returned duly 
executed by giving duely legal notices required by law in such 
eases and in the within order, to wit, oy giving twenty days’ 
notice of the time and place of sale of lands in said order de- 
scribed by posting notices thereof in three public places in the 
county of San Jacinto, Texas, one of which was at the court- 

house door thereof, and after giving said notice I, as sheriff of 
DD San Jacinto county, Texas, proceeded to sell the lands de- 

scribed in said within order of sale on the first Tuesday and 
the 5rd day of Iebruary, A, D. 1580, at the court-house door of San 
Jacinto county, Texas, unto Edward Menard for the sum of four 
thousand and seven hundred and eighty-two dollars ($4,782.00), he 
beaing the highest and best bidder therefor. And the said Edmon- 
Menard has paid unto me the said sum of four thousand seven hun- 
dred and cighty-two dollars ($4,752.00), and [ have, in pursuance of 
the within and foregoing order of sale, paid out of the moné v received 
by me in the sale aforesaid the whole amount of the said sum of 
four thousand seven hundred and eighty-two dollars to the persons 
and in the amounts as follows, to wit: 
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The sum of dollars as cost of said suit to the officers of court 
to whom it belonged, respectively, and the sum of ten dollars to C. 
P. Albea, and the sum of ten dollars to J. P. Jarlile, and the sum of 
ten dollars to Geo. Davidson, as commissioners appointed to divide 
the said land described in said order, and the further sum of one 
hundred dollars to G. J. Turnley, attorney for d’f’ts, appointed by 
the court, as shown in the within order, and the sum of five hun- 
dred and sixty-three dollars to Bearnice I. Chouteau, one of the par- 
ties to said suit for partition, and took receipt therefor, No.1, and I 
paid other sums and amounts of the proceeds of the sale of said 
lands to the other parties as directed to do by the court in the written 
order, to wit: 


D6 I paid to Adile Sag 40 tage (formerly) Maxwell, and 
took receipt OS, Oe GUN OF Wo ccnncee $359 20 
To Sophia A. Chenne, the sum I iekabeae sic cusabnasielaiincers clon 140 55 
a = - S chiiieiiennsi ventana acai 281 50 
I ie TN seis deine niacin se nsencsncsiceachliibebieneinianin D63 OO 
I TG ric tice eitainiciie werin onniieaciion 063 OO 
“ Annie M. Carlile & Sarah Carlile ------.----------- - O63 00 
‘“ Amelia Menard, Susan 8. Menard, & P. H. Menard 2. 5638 OO 
ORT RE DE iii stk a cere aiciorniinenin's wenmibinen 30 20 
To Eveline I. Tolver, formerly Eveline Maxwell.------ 3d. UO 


Augustine Menard as guardian for minors Augustine C. 
& Jessee Menard, and also Hd.S. Menard, Mary Camp- 
bell, Lilley Shaw, and Augustcus Menard, the sum of~ $568 OO 


And I took receipts from said parties above — to & have filed the 
same with the clerk of the district court, as per within order of sale. 
(Said receipts are numbered from one to eleven, inclusive.) And the 
said Edmund Menard having complied with the terms of said sale 
in all respects, I, as sheriff, made, executed, and delivered unto him 
a deed of conveyance of the land sold as above, and now make due 
return of the within order of sale this the 26th day of April, A. 
D. 1880. 

P.W. HERBERT, 
Sher-(j 8S. J. Co. 

The Sratre oF Texas, 

County of San Jacinto: 
57 I,G. B. Byrd, clerk of the district court of San Jacinto 

county, Texas, do hereby certify that the foregoing is a true 
and correct copy of the original return of sheriff now on file in said 
court. 

Given under my hand and the seal of said court, at office in Cold 
Springs, this the 10th day of December, A. D. 1881. 

[SEAL. | G. b. BYRD, Clerk. 


Tite State oF Texas, | 
County of Polk, J 

I, 'T. I. Meece, clerk of the county court within and for the county 
and State aforesaid, do hereby certify that the within and foregoing 
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instrument of writing, with its certificates of authentication, was 
filed for registration in my office on the 19 day of December, A. D. 
1881, at 7 o’clock p. m., and duly recorded the 51 day of December, 
A. D. 1881, at 9 o’clock p. m., in the records of said county, in) book 
No. 8, pages 348, 49, 50, & 751 of deeds, ke. 
Given under my hand and seal of oftice this 31 day of December, 
A. D. 1881. 
[SEAT. | T. Ff. MEECK, 
Clerk County Court, Polk County, Texas. 


Yndorsements: “ No. 1521. EE. Menard et al. vs. I’. Maxwell e¢ al. 
Filed for record this Dee. 19, 1881, at 7 o'clock p.m. If. I’. Meece, 
e’k C. C. Polk Co., Texas. $2.50 fee. C. LL. 1168, 1135. FE. Menard 
vs. John EF. Carr ct als.; also E. Menard vs. J. FP. Carr. Filed Ap’l 
4, 1882. ©. Dart, clerk.” 


58 Iexiipir D to Bill of Exceptions. 


Deed from P. W. TTerbert, Sheriff of San Jacinto County, to Ldinund 
Menard. Dated Febr’y Srd, 1sso. 


THe STATE OF TEXAS, San Jacinto County : 


Know all men by these presents that whereas, on the 21st day of 
November, A. D. 1879, Edmund Menard & Estelle B. Franklin re- 
covered a Judgement and order in the district court of San Jacinto 
county aforesaid, in cause No. 266, against Ferdinand Maxwell, So- 
phia A. Chenu, Bernice I. Choteau, A. M. Kennerly, I. A. Stewart, 
Peter H., Amidee H., and 8S. S. Menard, Annie M. and Sarah Car- 
lile, and their guardian-, Mary Campbell and Robert Campbell ; 
August, Edmund §., Augustine ©., and Jesse Menard, and Lalhe 
Shaw for the sale and distribution of the proceeds of said sale of 
certain lands in said judgment of said court mentioned and herein- 
after particularly described, to be sold by the sheriff of said county 
of San Jacinto by virtue of the said order of said court; and 

Whereas, by virtue of a certain order of sale issued out of the said 
district court on the 80th of December, A. D. 1879, tested by the 
clerk of said court and the seal thereof, in said eause No. 266 of the 
docket of said court, wherein KE. Menard ef a/. are plaintiffS and I. 
Maxwell et als. are defendants, under and in accordance with said 
decree of said court made as aforesaid, directed and delivered to 
me as sheriff of said county of San Jacinte, commanding me to pro- 

ceed to advertise and sell, for cash, said land hereinafter de- 
oo scribed according to law, and after payment of the costs in 

said cause incurred to pay over the remainder or balance of 
the proceeds of said sale as provided and directed in said order: 

I, P. W. Herbert, sheriff as aforesaid, did on the 3rd dav of Feb- 
ruary, A. D. 1880, it being the first T uesday in said month of Feb- 
ruary, within the hours prescribed by law, sell the said land herein- 
after described at public vendue, at the court-house door of San 
Jancinto Co., in the town of Cold Springs, having given notice of 
the time, place, & terms of sale by posting in three public places in 
the said county, one of which was the court-house door, for twenty 
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days prior to the day of sale; and whereas at said sale the said 
premises and land were struck off to Edmund Menard for the sum 
of forty-seven hundred & eighty-two dollars (84,782), he being the 
highest & best bidder therefor, and that being the highest secure bid 
for the same: Now, therefore, In consideration of the premises and 
the payment of the said sum of forty-seven hundred & eighty-two 
dollars, the receipt of which is hereby acknowledged, I, P. W. Her- 
bert, sheriff as aforesaid, have sold, and do by these presents grant, 
sell convey, & release, unto the said Kdmund Menard all the right, 
title, estate, and interest which the said parties, plaintiffs and de- 
fendants hereinbefore named in said cause, No. 266, in said court, 
had on the said 2lst day of November, A. D. 1879, or at any time 
afterwards of, in, and to the following lands, to wit: 
60 All that certain tract or pareel of land heretofore lying in 
Liberty, but now in San Jacinto Co., and being known and 
designated as being a part of six leagues of land granted to Joakin 
Fernandez de Rumayor by the commissioner, J. Francisco Madera, 
on the 25th day of April, A. D. 1851, as per record of said Liberty 
Co., book C, pages 252, 255, & 254, and more particularly deseribed 
as follows, to wit: Beginning at the west bank of the Trinity river, 
opposite the southwest corner of a league of land granted to Peter 
J. Menard; thence running west with the line of the aforemen- 
tioned six leagues of land to the third corner of said six leagues ; 
thence south with the western line of said six leagues to the north- 
west corner of two Icagues of land sold by MeKkinney & Menard to 
Thomas W. Gilmer; thence cast with the line of said Gilmer’s land 
to the Trinity river; thence north and up said river, with its mean- 
derings, to the place of beginning, containing thirty-two hundred 
and ten aeres of land, more or less. 

Also, all that certain league of land, containing forty-four hundred 
and twenty-cight acres, granted to Peter J. Menard, as a colonist, by 
the commissioner, George Antonio Nixon, on the 20th day of July, 
A. D. 1855, lying and being situated in the county of Polk, hereto- 
fore Liberty county, and beginning at and adjoining the northern 

line of a tract of land granted to Joakin de Rumayor, or 
61 commonly known as Menard’s mill tract, and the said line 

of the said mill tract being the southern line of said league 
of land, and being bounded on the north by a league of land granted 
to Geraldus S. Thomas and on the west by Trinity river; to have 
and to hold alland singular unto him, the said Edmund Menard, his 
heirs and assigns, forever, the above and foregoing tracts of land, 
together with all and singular the rights, privileges, and appurte- 
nances to the same belonging or in anywise incident or appertaining. 

Witness my official signature this the 5rd day of February, A. D. 
1880. 

P.W. HERBERT, 
Sheriff San Jacinto Co., Tex. 
Witnesses : 
W. LL. OWENS. 
T. LL. ROSS. 
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Acknowledgment. 


Tue Strate or Texas, County of San Jacinto: 

3efore me, G. B. Byrd, clerk county court San Jacinto county, 
Texas, on this day personally appeared P. W. Herbert, sheriff S.J. 
Co., known to me to be the person whose name is subseribed to the 
foregoing instrument, and acknowledged to me that he executed the 
same for the purposes and consideration therein expressed. 

Given under my hand and seal of office this 5rd day of February, 
A. D. 1880. 

[SEAL. ] G. B. BYRD, 
Clerk C. C., S. J. Co. 


Certificate of Record. 
THE STATE or Texas, San Jacinto County : 


62 I, G. B. Byrd, county clerk in and for said county, do hereby 
certify that the foregoing instrument of writing, dated on the 
ord day of February, 1880, with its certificates of authentication, 
was filed for record in my office this 3rd day of February, A. D. 1580, 
at 10 o’clock a. m., and duly recorded the 4 day of March, A. D. a 
at 9 o’clock a. m., in the records of said county, in vol. — on page — 
Witness my hand and the seal of the county court of said county, ‘. 
at office in Cold Springs, Texas, the day and year last above written. 
[SEAL.] G. B. BYRD, 
i Clerk C. C., San Jacinto County. 


Endorsements: “C. L. 1168, 1135. P. W. Herbert, sheriff'S. J. 
county, to Edmund Menard. Deed. Filed for record at 10 o’e. 
a. m. on February 3rd, 1880. FE. Menard vs. Jno. Ff. Carr and E. 
Menard vs. J. F. Carret als. Filed April 4, 1882. C. Dart, clerk. (D.)” 


The foregoing bill of exceptions, with Exhibits A, B, C, & D at- 
tached thereto, is endorsed as follows, to wit: “C. L. 1168. Edmund 
Menard vs W. D. Willis'et al. Bill of exceptions. Filed April 18th, 
1855. C. Dart, clerk, by W. L. Hanscom, deputy.” 


63 Bond on Writ of Error. Filed April 27, 1838. 


Know all men by these presents that we, Edmund Menard, as 
principal, and John Adrianee and H. M. Trucheart, as sureties, are 
held and firmly bound unto Thomas Goggah in the full and just 
sum of two hundred and fifty dollars, to be “paid to the said Thomas 
Goggan or his certain attorney, executors, administrators, or assigns ; 
to which payment, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, jointly and severally, by 
these presents. 

Sealed with our seals, and dated this 2 27th day of April, in the 
year of our Lord one thousand eight hundred and eighty-three. 

Whereas lately, at a term of the circuit court of the United States 
for the eastern dist. of Texas,at Galveston, in a suit depending in 
said court between Edmund Menard, as plaintiff, and W. D. Willis, 
K. B. De-Walt, Tom Moore, John IF. Carr, and Thomas Goggan, as 
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defendants, a judgment was rendered against the said Edmund 
Menard for costs as against Thomas Goggan, and adjudging 1,280 
acres of the land sued for to said Thos. Goggan, and the said 
Edmund Menard having obtained a writ of error, and filed a copy 
thereof in the clerk’s office of the said court to reverse the judgment 
in the aforesaid suit, and a citation directed to the said Thomas 
Goggan citing and admonishing him to be and appear at a Supreme 
Court of the United States to be holden at Washington the second 
Monday of October next: 
Now, the condition of the above obligation is such that if the 
64 said Edmund Menard shall prosecute said writ of error to 
effect and answer all damages and costs if he fail to make 
his plea good, then the above obligation to be void; else to remain 
in full foree and virtue. 
KE. MENARD. 2 
JOHN ADRIANCE. L. 8. 
H.M. TRUEHEART. [1 s.] 
Sealed and delivered in presence of— 
G. POPE. 
R. L. ROGERS. 


Approved by— | 
C. DART, 
Clerk U.S. Cir'et Court, Eastern Dist. of Texas, at Galve ston. 


Endorsements: © C. L. 1168. Edmund Menard v. Thomas Gog- 
gan. Bond on writ of error. Filed April 27th, 1883. C. Dart, 
clerk.” 

Writ of Error. Filed May 26, 1883. 
UNITED STATES OF AMERICA, 88. 
The President of the United States to the honorable the 
65 judges ot the circuit court of the United States for the 
astern district of Texas, Greeting : 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
at Galveston, between Edmund Menard, plaintiff, and Thomas 
Goggan, defend: ant, In case numbered 1168 upon the docket of said 
court at law, entitled Edmund Menard, plaintiff, v. W. D. Willis eé 
als., defendants, in which a final judgment was entered in said court 
on the 14th day of March, 1885, in favor of said Thomas Goggan, a 
manifest error hath happened, to the great damage of the said Ed- 
ward Menard, as by his complaint appears, we, being willing that 
error, If any hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 

States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next in the said Supreme 
Court to be then and there held, that, the record and proceedings 
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aforesaid being inspected, the said Supreme Court may cause further 

to be done therein to-correct that error what of right and according 

to the laws and customs of the United States should be done. 

66 Witness the Honorable Morrison R. Waite, Chief Justice of 

the said Supreme Court, the 7th day of May, in the year of 

our Lord one thousand eight hundred and eighty-three. 
[ SEAL. ] OC. DART, 
Clerk of the Circuit Court of the United States for the 
Eastern District of Texas, at Galveston. 
Allowed by— 
AMOS MORRILL, 
Judge U.S, Courts, Last. Dist. of Texas. 

Endorsements: “C. L. 1168.) Edmund Menard v. Thomas Gog- 
gan. Writ of error to Supreme Court U.S. Filed May 26th, 1885. 
©. Dart, clerk.” 

Copy [of] Writ of Error Deposited in Clerk’s Office May 28th, 1883. 

UNITED STATES OF AMERICA, 88: 

The President of the United States to the honorable the judges of 
the circuit court of the United States for the eastern district of 
Texas, Greeting : 

Because in the record and proceedings as also in the rendition of 

the judgmont of a plea which is in the said circuit court be- 

67 fore vou, at Galveston, between Edmund Menard, plamtif, 

and Thomas Goggan, defendant, in case numbered 1165 upon 
the docket of said court at law, entitled Edmund Menard, plaintiff, 

v. W. D. Willis et als., defendants, in which a final judgment was 

entered in said court on the 14th day of March, 1883, in favor of 

sald Thomas Goggan, a manifest error hath happened, to the great 
damage of the said Edmund Menard, as by his complaint appears, 
we, being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record and pro- 
ceedings aforesaid, with all things concerning the same, to the Su- 

preme Court of the United States, together with this writ, so that 
you have the same at Washineton on the second Monday of Octo- 
ber next in the said Supreme Court to be then and there held, that, 
the record and proceedings aforesaid being inspected, the said Su- 
preme Court may cause further to be done therein to correct that 
error What of right, and according to the laws and customs of the 

United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 7th day of May, in the year of our Lord one 
thousand eight hundred and eighty-three. 

[SEAL. ] : ©. DART, 
68 Clerk of the Circuit Court of the United States for the 
| Lastern District of Texas, at Galveston. 
Allowed by— 
AMOS MORRILL, 
Judge U.S. Circuit Court, East. Dist. Texas. 


OG EDMUND MENARD VS. THOMAS GOGGAN. 


A true copy of the original writ of error issued in said cause. I 
certify. 
— Witness my hand and seal of said circuit court, at Galveston, May 
28th, 1883. 
| SEAL. | 
Endorsements: “C.L. 1168. Edmund Menard v. Thomas Gog- 
gan. Copy writ of error to Supreme Court U.S. Original en- 
dorsed: Filed May 26th, 1888. C. Dart, clerk. This copy de- 
posited in the clerk’s office for the defendant in error May 28th, 188s. 
C. Dart, clerk. Filed May 28th, 1883. C. Dart, clerk.” 


C. DART, Clerk. 


Citation on Writ of Error to U.S. Supreme Court. Filed May 28, 1889. 


The United States of America to Thomas Goggan, Greeting: 

You are hereby cited and admonished to be and appear at a 5Su- 

preme Court of the United States to be holden at Washington on 

the second Monday of October next, pursuant to a writ of 
69 error filed in the clerk’s office of the circuit court of the United 

States for the eastern district of Texas, at Galveston, wherein 
“dmund Menard is ae in error and you are defendant in error, 
to show cause, if any there be, why the judgment rendered against 
the said plaintiff in error, as in the said writ of error mentioned, 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this — day of May, .in the year 
of our Lord one thousand eight hundred and eighty-three. 

[SEAL. ] AMOS MORRILE, 
Judge U. S Court, Last. Dist. of Texas. 


Return. 


On this 28th day of May, in the year of our Lord one thousand 
elght hundred and eighty-three, personally appeared J. H. Lether- 
man, deputy U.S. marshal, E. dist. Tex., before me, the subscriber, 
C. Dart, clerk of the circuit court of the United States for the eastern 
district of Texas, at Galveston, and makes oath that he delivered a 
true copy of the within citation to Thomas Goggan, the within-named 
defendant, in person, at the city of Galveston, on this 28th day of 


May, 1855. 
J. H. LETHERMAN, 
Depy U.S. M., LD. T. 


70 Sworn to and subscribed the 28th day of May, A. D. 1883, 
before me | 
[ SEAL. ] C. DART, 


Clerk U.S. Circuit Court, bE. D. T., G. 
Endorsements: “C. L. 1168. Edmund Menard v. Thomas Gog- 
gan. Citation on writ of error to Supreme Court U. 8. Returned 
& filed May 28th, 1885. C. Dart, clerk.” 
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EDMUND MENARD VS. THOMAS GOGGAN. Od 


Certificate to the Transcript. 
Unitep States OF AMERICA, Hastern District of Texas : 

I, C. Dart, clerk of the circuit court of the United States for the 
eastern district of Texas, at Galveston, do hereby certify the foregoing 
sixty-nine & one-quarter (69}) pages of writing to contain a true copy 
of the record and of all proceedings in the cause lately pending in 
said court, numbered 1168 on the law docket of said court, entitled 
Edmund Menard v. W. D. Willis e¢ als., as the same now appear on 
file and of record 1n my office. 

To certify which witness my hand and seal of said court, at Gal- 
veston, this 28th day of May, A. D. 1888. 

[Seal United States Circuit Court Eastern District of Texas. | 
C. DART, 
Clerk U.S. Ciret Court, LE. D. T., G. 

Endorsed on cover: E.Texas C.C.U.8. No. 177. Edmund Men- 

ard, plaintiff in error,vs. Thomas Goggan. [Filed 16th October, 1883. 
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SUPREME COURT OF UNITED STATES 


EDMUNID M ENARD. Plaintiff an lerror. 
VS, 


THOS. GOGGAN, Defendant in Errov. 


ERROR FROM CIRCUIT COURT OF THE UNITED STATES. 
FOR THE EASTERN DISTRICT OF TEXAS, AT GALVESTON, 


BRIEF OF PLAINTIFF IN ERROT. 


Clarke & Courts, Stationers, Galveston. 
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SUPREME COURT OF UNITED STATES. 


EDMUND MENARD, Plaintiff tn Error. 
Vs, 


THOS. GOGGAN, Defendant in Error. 


ERROR FROM CIRCUIT COURT OF THE UNITED STATES, 
FOR THE EASTERN DISTRICT OF TEXAS, AT GALVESTON, 


BRIEF OF PLAINTIFF INO ERROR. 


STATEMENT OF TIE CASE. 

This is a suit brought by the plaintiff in error, 
Edmund Menard, against W. D. Willis, Toi Moore, 
John F. Carr, K. B. DeKalb, John Goggan and the 
defendant in error, Thomas Gogegan, to recover one 
league of land, situated in Polk County, Texas, and 
originally granted to Pedro J. Menard by the gov- 
ernment of Coahuila and Texas, on the 18th July, 
1835. Plaintiff in error claimed the land in contro- 
versy by virtue of a deed made by “the sheriff of 
San Jacinto County,” P. W. Herbert, on the 38d 


a ee ee 


wv 
z 
4 
ped 
tx 
re 
* 
¥ 
: hs 
bei 
bo 
Fe 
ys 
aX 
a 
> 
ror 
ey 
® 
x 
- 
af 
ng 
eA 
SS 
* 
Fs Oe 
’ a 
Bra 4 
St 
eae 
sf 
= & 
oy 
e9 
S a 
per 
Paes % 
aes: 
me 
ys: 
xis 
fe 
* ay 
n 
‘ 
“> 
et, 
& ~~ 
Bae 


#s 
E> it 
Bs 
2 ye 
Heo 
5 ng 
es 
Gas 
=e 
ae sv 
¥ So 

x 
sd 


| 
» 


2 


day of February, A. D., 1880, (Trans. p. 2) which 
deed was made by the said sheriff of San Jacinto 
County in pursuance of an order of sale, issued out 
of the District Court of San Jacinto County, on the 
30th day of December, 1879, commanding him to 
sell said Jand for the purposes of the partition of 
said league, and a certain other tract situated in San 
Jacinto County, among certain parties named in said 
order of sale, being the heirs of Pierre Menard, 
deceased. (Trans., p. 51). | 

On the 3d February, 1880, the sheriff of San 
Jacinto County, P. W. Herbert, having properly 
advertised the lands ordered to be sold by him, sold 
the league in question and the San Jacinto tract to 
the highest and best bidder, for cash, before the 
courthouse door of San Jacinto County, and the 
plaintiff, Edmund Menard, became the purchaser 
for the sum of $4,782. 

On the 26th April, 1880, the sherriff of San Ja- 
cinto County, made conveyance of and title to said 
land to said purchaser. 

On the 19th July, 1881, plaintiff in error brought 
this suit against the defendant in error and others, 
In an action of trespass to try title. 

The defendants, W. D. Willis, John F. Carr and 
John Goggan, disclaimed, and defendant in error 
disclaimed except as to 1280 acres of the land. 

On the 13th March, 1883, this cause came on to 
be heard. The plaintiffin error offered and read in 
evidence— 
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First—A translated copy from the General Land 
Office, of the original grant of one league of land by 
the government of Coahuila and Texas, to Peter J. 
Menard as a colonist, dated the 18th day of July, A. 
D. 1835. (Trans., p. 19). 

Second—-Deed from Peter J. Menard to Pierre 
Menard, of the league of land mentioned above, 
hearing date February 22, 1843. (Trans., p. 14). 

Third—A certified copy of a judgment of part- 
tion of the District Court of San Jacinto County, 
in cause No. 266 of the ducket of said court, . bear- 
ing date May sth, 1879. (Trans., p. 46). 

Fourth—A certified copy of a supplemental judg. 

ment in said cause No. 266, of the District Court of 
San Jacinto County. (Trans., p, 46.) 
- Fifth—Order of sale issued by the clerk of said 
District Court to the sheriff of San Jacinto County, 
dated December 30, 1879, and the return thereon. 
(Trans., p. 51). 

Then the plaintiff in error offered in evidence the 
deed of conveyance, made by the sheriff of San Ja- 
cinto County, P. W. Herbert, to the land in contro- 
versy, (Trans. p. 58), to the introduction of which 
the defendant in error objected, and the court. sus- 
tained the objections, to which ruling the plaintiff iu 
error excepted, and presented his bill of exceptions, 
which was allowed by the court and filed. (Trans., 
p. 33). 

The defendant in error then offered and read in 
evidence his deed from Tom Moore, for 1280 acres 


} 
—— 


of said league of Jand, dated December 26th 1876. 
(Trans., p. 86). 

Thereupon, under the charge and direction of the 
court, the jury found for the defendant in error, 
1280 acres of the land in controversy, and judgment 
was entered by the court in accordance therewith. 
Plaintiff recovered against the other defendants who 
had not disclaimed. (Trans., p. 34). 

From this judgment, the plaintiff in error has sued 
out his writ of error, and assigns as error the fol- 


lowing: 


»| 
ASSIGNMENT OF ERRORS. 


First. That the court erred in excluding from the 
consideration of the jury the deed from P. W. Her- 
bert, the sheriff of San Jacinto County, to Edmund 
Menard, for the league of Jand in controversy, bear- 
ing date April 26th, 1880, 

Second. The court erred in deciding that the 
deed from 'P. W. Herbert, “the sheritfof San Jacinto 
County,’ was inadmissible, and insufficient in law to 
convey the land in controversy to the plaintiff 1 
error. | 
Third. The court erred in rendering judgment 
in favor of defendant in error, Gogean, for 1280 
acres of the land in controversy. 

Fourth. The court erred in refusing to give plain- 
tiff in error judgment for the whole league of land. 

These assignments of error will be considered in 


their order: 


- 

Kirst. That the court erred in excluding from 
the consideration of the jury, the deed from P. W. 
Herbert sheriff of San Jacinto County, to Edmund 
Menard, tor the league of land in controversy, bear- 
ing date April 26th, 1830, 

This proceeding for partition, instituted in the 
District Court of San Jacinto County, out of which 
the deed from the sheriff of San Jacinto County to 
KE. Menard grew, was had under the Revised Statutes 
of ‘Texas, adopted A. D. 1879, which provides as 
follows, to wit: 

“Art. 8465. Any joint owner or claimant of any 
real estate, or of any interest therein, may compel a 
partition thereof between the other joint owners or 
claimants. thereof, in the manner provided in the 
succeeding articles of this chapter. 

© Art. 3466. Such joint owner or claimant may 
tile his petition im the District Court of the county 
in Which the real estate sought to be partitioned, or 
a portion thereof is situated, which petition shall 
state: . 

“1. The names and residences, 1f known, of each 
of the other joint owners or claimants of such real 
estate. 

“2. The share or interest which the plaintiff and 
the other joint owners or claimants of said real estate 
own or claim, so far as known to the plaintiff. 

“3 The real estate sought to be partitioned shall 
be desertbed in such manner as that the same may 


() 


be distinguished from any other real estate, and the 
estimated value thereof stated. 

“ Art. 3467. Upon the filing of a petition for par- 
tition, the clerk shall issue citation for each of the 
joint owners or joint claimants named therein, as 1n 
other cases, and such citations shall be served in the 
same mauner and for the same length of time pro- 
vided for the service of citation in other cases. 


“Art. 3468. Upon the hearing of the cause the 
court shall determine-— 

“1. The share or interest of each of the joint 
owners or Claimants in the real estate sought to be 
divided. 

“2, All questions of law or equity, affecting the 
title to such real estate, or any part thereof, which 


May arise, 


“Art, 3469. Fhecourt shall enter a decree direct- 
ing the partition of such real estate, describing the 
same, to be made in accordance with the respective 
shares or interests of the parties entitled thereto, 
specifving in such decree the share or interest of 
each party, and shall appoint three or more competent 
and disinterested persons as commissioners to make 
such partition m accordance with such decree and 
the law, a majority of which commissioners may act. 

“Arr. 3470. Should the commissioners be of opin- 


ion that a fair and equitable division of the real 
estate, or of any part thereof, cannot be made, they 


‘and 
é 


shall report the fact to the court in writing, and 
under oath, stating their reasons for such opinion; | 
and if the court should be satisfied that the report 
of the commissioners is correct, it shall order a sale 
of so much of such real estate as is incapable of par- 
tition, which sale shall be for cash or upon such 
other terms as the court may direct, and shall he 
made as under execution; and the proceeds thereof 
shall be returned into court and partitioned by the 
court between the persons entitled thereto, accord- 
ing to their respective interests therein.” 

This proceeding was had in San Jacinto county, 
where one tract of the land was situated (Trans. 42), 
and though a statutory proceeding it was compe- 
tent for the court to appoint some one to make sale 
of the land in both San Jacinto and Polk counties, 
and such a one would act in the nature of a commis: 
sioner, who could, at the court house door of San 
Jacinto county, make a valid sale of any Jand in the 
State of Texas, under proper orders of the District 
Court. | 

The District Court, under its equity powers, ap- 
pointed the sheriff of San Jacinto county to make 
the sale and distribute the fund (Trans. 45, 49), 
and he was accordingly ordered to make it and dis- 
tribute the proceeds among those entitled to receive, 
in the order and in amounts named in the order of 
sale. (Trans. 51.) 

The sheriff of San Jacinto county sold the land 
to the highest and best bidder, for cash, in front of 
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the court house door of his county, and complied 
literally with the terms of the order of sale; and | 
plaintiff became the purchaser for the consideration 
of $4,782, which amount was paid by him to the 
sheriff aforesaid, and for which said sheriff executed 
and delivered to him a deed of conveyance for the 
land. (Trans. 54-56.) 

The plaintiff in error submits that the sale was 
made by the person named in the order of sale— 
the sheriff of San Jacinto county,—it was made at 
the place and upon the terms named in the order, 
and the money was paid by the purchaser as recited 
in the deed. (Trans, 54.) 

The parties to this proceeding are not heard to 
complain of its irrregularity, but have accepted it 
as proper, and as a defeasance of their title to the 
land. 

Can a stranger complain of the proceeding and 
attack it collaterally? We think not. 

AUTHORITIES. 

(rrassmeyer vs. Beeson, 18 Tex. R., 753. 

McCreevy vs. Fortson, 35 Tex. R., 641. 

Grant vs. McKinney, 36 Tex., 62. 

Wells vs. Polk, 86 Tex., 120; 37 Tex. R., 42; 39 
Tex. R., 165. | 

Lucketts vs. Townsend, 3 Tex. R., 119. 
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The defendant in error objects to the proceeding 
under which the land was sold, because the sale was 
not reported back and approved by the court which 
ordered it. 

While it would have been in compliance with the 
statute it the proceeds had been returned into court, 
yet it would not have been in compliance with the 
order of sale under which the land was sold, and 
the purchaser was not required to go back further 
than the order of sale to find the authority and 
powers of the person making the sale. The ven- 
dee’s title would not be affected by failure to report 
back the purchase money for distribution. The ob- 
jection that the sale was not reported back to the 
court for approval is untenable, as the statute does 
not require such approval. | | 

AUTHORITIES. 

Art. 3,479, Rev. Stats. of Texas. 

(roudy’s Lessee vs. Shank, 8 Ohio, 416. 

Wrights s. ¢. Ohio, 529; 4 Wheaton, 503; 3 
Ohio, 191; 1M. & S., 425; 3 Ohio, 561. 


It is further claimed by defendant in error that 
the deed was inadmissible because the sheriff of San 
Jacinto county undertook, in his official capacity of 
sheriff, to sell land in Polk county, by his act at 
the court house door of San Jacinto county. 
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The court appointed the sheriff of San Jacinto 
county to make the sale (Trans. 48); he made it by 
virtue of this appointment and order of sale, and 
not by virtue of his official powers; and if, in mak- 
ing the deed, he does not clearly distinguish the ca- 
pacity in which he acts, from his general official 
character as sheriff, we go to his warrant of authority 
-—the order of sale—which determines the authority 
in which he acts; and every intendment of the deed 
must be taken to follow the order of sale. P. W. 
Herbert, who was, at the date of the order, sheriff 
of San Jacinto county, acted as the commissioner in 
making the sale, but designated himself as the sheriff 
of San Jacinto county, probably to identify himself 
as the person named in the order. 

This proceeding was not void as the District 

Jourt of San Jacinto county had jurisdiction of the 
subject matter; and if not void, the judgment, order 
of sale and deed can not be attacked collaterally, as 
was undertaken in this case by the defendant in 
error. 

AUTHORITIES. 

Withers vs. Patterson, 27 Tex. R., 491. 

Maverick vs. Salinas, 15 Tex. R., 57. 

Hatch vs. De la Garza, 22 Tex. R., 176. 

35 Tex. R., 641; 36 Tex. R., 62; 37 Tex. R., 42. 
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Sreconp ASSIGNMENT OF ERROR. 


The court erred in deciding that the deed from 
P. W. Herbert, “the sheriff of San Jacinto County,” 
was inadmissible and insufticient in law to convey 
the land in controversy to the plaintiff in error. 

The court had jurisdiction of the subject matter 
and all the proceedings, including the judgment, are 
presumed to have been regular. 

The order of sale, made in pursuance of the judg- 
ment is directed “To the sheriff or any constable of 
San Jacinto County,” but that part of it “or any 
coustable,” is superfluous. It was executed by the 
person named in the judgment of the court, and by 
the person named in the order of sale, the money 
was paid by, and a deed executed to the purchaser, 
conveying all the interests of the plaintiffs and de- 
fendants in the suit for partition. to Edmund Menard 
the purchaser. The heirs of Pierre Menard, deceased, 
have accepted the purchase money, their receipts 
are filed in the court (Trans, pp. 55, 56), and they 
have for years acquised in the sale and conveyances, 
but a stranger complains that it was irregular. “As 
a general rule where the partition is invalid, for 
some reason, as to some or all the parties, as where 
some of the cotenants were not parties to the suit, or 
the partition has not been sanctioned by a final judg- 
ment of the court, etc., if the parties treat it as valid 
and accept their purparty, 1t becomes binding on 
them by such subsequent acts of ratification, and 


ly 


they have been held estopped from alleging its in- 
validity,” and much rather would a stranger be 
estopped. 

AUTHORITIES. 


Freeman on Cotenancy and Partition, see. 535. 
Millican vs. Milliean, 24 Tex. R., 439. 

Jackson vs. Richtmeyer, 13 Johns, 376. 

White vs. Clapp, 8 Mete. 228. 

Piatt vs. Hubbel, 5 Ohio, 343. 

Wetchel vs. Thompson, 39 Geo., 561. 

Craig vs. Craig, Bail’s Eq., 108. 

Grassmeyer vs. Beeson, 18 Tex. R., 75 
Clifton vs, Lilley, 12 Tex. R., 150. 


+) 
vo, 


Tuirnp AssiGNMENT OF ERROR, 


The court erred in rendering judgment in favor of 


the defendant in error, Thos. Gogean, for 1280 acres 
of the land in controversy. 

The plaintiff in error had) vested im him the title 
of all the heirs of Pierre Menard, in whom the par. 
amount title existed. The District Court, by virtue 
of its general equity powers, may decree partition 
between joint owners of property, and is armed with 
the power of a court of equity to do full justice to 
the parties. 


t 4 
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AUTIIORITIES. 
(srassmeyer vs. Beeson, 18 TexeR., 753, 765. 
Ellis vs. Rhone, 17 Tex. R., 131. 
Payne vs. Benham, 16 Tex. It., 364. 


Fourtm AssiGNMENT oF Error. 
The court erred in refusing to give plaintiff in 
error judgement for the whole league of land. 
Plaintiff in error exhibited an unbroken chain of 
title from the sovereignty of the soil to himself, 
reaching as far back as July 18th, 1835. 
The defendant in error exhibits only a deed bear- 


ing date December, 1876, without deraignment of 


title from the government. 

If, as contended under the foregoing assignments 
of error, the proceedings in the partition suit were 
not void, then the court should, under the evidence 
offered, should have given to plaintiff in error judg- 
ment for the league of land in controversy. 

Wherefore, plaintiff in) error submits that the 
judgement of the Cireuit Court should be reversed, 
and the court be ordered to reform the judgment, 
decreeing the land to plaintiff in error. 


Respectfully submitted, 


Att'y for Plaintiff in Error. 
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they have been held estopped from alleging its in- 
validity,” and much rather would a stranger be 
estopped. 


AUTHORITIES, 


Freeman on Cotenancy and Partition, see. 535. 
Millican vs. Millican, 24 Tex. R., 489. 

Jackson vs. Richtmeyer, 13 Johns, 376. 

White vs. Clapp, S Mete. 228. 

Piatt vs. Hubbel, 5 Ohio, 343. 

Wetchel vs. Thompson, 39 Geo., 561. 

Craig vs. Craig, Bail’s Eq., 103. 

Grassmeyer vs. Beeson, 18 Tex. R., 7538. 
Clifton vs. Lilley, 12 Tex. B., 130. 


Thirp AssiGNMENT OF ERROR. 


The court erred in rendering judgment in favor of 
the defendant in error, Thos. Goggan, for 1280 acres 
of the land im controversy. 

The plaintiff in error had vested im him the title 
of all the heirs of Pierre Menard, in whom the par. 
amount title existed. The District Court, by virtue 
of its general equity powers, may decree partition 
between joint owners of property, and 1s armed with 
the power of a court of equity to do full justice to 
the parties. 
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AUTITORITIES. 
(srassmeyer vs. Beeson, 18 Tex R., 753, 765. 
Ellis vs. Rhone, 17 Tex. R., 131. 
Payne vs. Benham, 16 Tex. R., 364. 


Fourtn AssiGNMENtT oF Error. 

The court erred in refusing to give plaintiff in 
error judgment for the whole league of land. 

Plaintiff in error exhibited an unbroken chain of 
title from the sovereignty of the soil to himself, 
reaching as far back as July 18th, 1835. 

The defendant in error exhibits only a deed bear- 
ing date December, 1876, without deraignment of 
title from the government. 

If, as contended under the foregoing assignments 
of error, the proceedings in the partition suit were 
not void, then the court should, under the evidence 
offered, should have given to plaintiff in error judg- 
ment for the league of land in controversy. 

Wherefore, plaintiff in error submits that the 
judgment of the Cireuit Court should be reversed, 
and the court be ordered to reform the judgement, 
decreeing the land to plaintiff in error. 


Respectfully submitted, 


Atty for Plaintiff in Error. 
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UNITED STATES VS. PHILLIPS ET AL. 


THE 


Proposals for military supples. 


OFFICE OF CHIEF QUARTERMASTER, 
DEPARTMENT OF TEXAS, 
San Antonio, Texas, March 21, 1881. 

Sealed proposals in triplicate, subject to the usual conditions, will be 
received at this office, or at the offices of the quartermasters at the follow- 
ing-named posts, until 12 o’clock, noon, on the 4th day of May, 1881, at 
which time and places they will be opened in presence of bidders for fur- 
nishing and delivery of military supplies as required during the fiseal 
year commencing July Ist, 1881, and ending June 30th, 1882, as follows : 

Wood, charcoal, erain, hay, and straw (or hay in liew the ‘reof), or such 
portions of said supplies as may be required at the San Antonio depot, at 
Forts Brown, Clark, Concho, Davis, Dunean, McIntosh, MeKavitt, Ring- 
gold, and Stockton, and at the subposts of San Diego, ‘San Felipe, Pena 
Colorado; Mayer’s Spring, mouth of Rio Pecos, and ‘Camp near Presidio, 

Texas. Proposals for either class of the supplies mentioned, or for 
2 quantities less than the whol@ required, will be received. 
The Government reserves the right to reject any or all pro- 
posals, 

A preference will be given to articles of domestic production. 

Bidders will state what deduction they will make in the prices pro- 
posed for such portion of the grain as the Government may find it con- 
venient to furnish sacks in which it m: ww be delivered. 

Blank proposals with printed circulars, stating the kind and estimated 
quantities required at each post, and giving full instructions as to manner 
of bidding, conditions to be chasewed by “bidders, and terms of contract 
and payment, will be furnished on application to this office or to the 
quartermasters at the various posts named. 

No proposal will be considered unless accompanied by a bond made 
according to the form prescribed. 

Envelopes containing proposals should be marked: Proposals for 
— at , and addressed to the undersigned, or to the respective 
post quartermasters, 


B. C. CARD, 
Chief Quartermaster. 


5) Proposal for corn at Fort Concho. 


Austin, Travis County, TEXAS, 

May 2nd, 1881. 
To the CHIEF QUARTERMASTER, DEPARTMENT OF TEXAS, 

“an Antonio, Tevas : 
Sirk: In accordance with your advertisement of March 21, 1881, in- 
viting proposals for military supplies, and subject to all the conditions 
and requirements thereof, and of your circular to bidders dated March 
21st, 1881, copies of both of which are hereto attached, and so far as they 
relate to this proposal are made a part of it * * * propose to fur- 
nish 26,785 bushels of corn at Fort Concho, from June Ist, ’81, to Dee, 
31st, 81, 105 cents (one dollar and five cents) per bushel, deducting 5e. 
per sack If furnished by the Government, and from January Ist, 1882, to 
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June 30th, 1882, 97 (ninety-seven) cents per bushel. Erasures before 
signing. I make this proposal with a full knowledge of the kind, 
4 quantity, and quality of the articles required, and if it is accepted 
will, after receiving written notice of such acceptance, enter Into a 
contract within fifteen days after date of such notice, with good and suffi- 
cient sureties, for the faithful performance thereof. 


(Signature) K. P. PHILLIPS, 
(Address) Austin, Travis Co., Texas. 


Bidders’ bond. 


Know all men by these presents that E. P. Phillips as principal, and 
Dennis Corwin, of Austin, county of Travis, and State of Texas, and John 
Cardwell, of Austin, county of Traverse, and State of Texas, as sure- 
ties are held and firmly bound unto the United States of America in the 
penal sum of seventy-five hundred dollars, to the payment of which well 
and truly to be made we do bind ourselves, our heirs, executors, and ad- 

ministrators jointly and severally, firmly by these presents. 
5 Given under onr hands and seals this 2’ day of May, 1881. 

The condition of this obligation is such that whereas the above 
bounden E. P. Phillips, in response to a public advertisement, and notice 
dated March 21, 1881, and given and published by Major B. C. Card, 
quartermaster U.S. Army, has made and presented to Maj. B. C. Card, 
qmr., U.S. Army, a formal proposal in writing, whereby he has proposed 
and agreed to enter into a contract with Maj. B.C. Card, qmr., U.S. 
Army, acting for and representing the United States, to furnish corn at 
Fort Conely’ according to the terms and conditions set forth in said ad- 
vertisement and notice. 

Now, therefore, if the said KE. P. Phillips shall not withdraw his said 
proposal within sixty days from the date of opening the proposals, and 
shall, within fifteen days from the date on which he may be notified that 
his said proposal has been accepted and the said contract awarded them 
(provided such award be made within sixty days above mentioned) duly 

and formally entered into such contract, agreeably to the terms of 

6 his said proposal, and into such bond for its due performance as 
shall be required of him; or if his proposal shall not be accepted 

and such contract not be awarded him, then this obligation shall be void ; 
otherwise, that is to say if either he shall withdraw his proposal within 
said sixty days, or fail to enter within fifteen days into such contract if 
awarded and into such bond, to remain in full force, effect, and virtue. 
Kk. P. PHILLIPS. L. 8. 

DENNIS CORWIN., L. S. 

JOHN CARDWELL. [1 s. 


Witnesses : 
W. J. MAtTriLEWs. 
N.S. WaALron. 
N. J. WALTON. 
Justification of the sureties. 
STATE OF TEXAS, 
County of Travis, ss: 
I, Dennis Corwin, one of the sureties named in the within bond, do 
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swear that I am pecuniarily worth the sum of seven thousand five hundred 
dollars, over and above all my debts and liabilities. 
DENNIS CORWIN. 
Before me, 
N.S. WALTON, 
Notury Public, Travis County, Texas. 
STATE OF TEXAS, 
County of Travis, ss: 
7 I, John Cardwell, one of the sureties named in the within bond, 
do swear that I am pecuniarily worth the sum of seven thousand 
five hundred dollars, over and above all my debts and liabilities. 


JOHN CARDWELL. 


Before me, 


N.S. WALTON, 
Notary Public, Travis County, Texas. 


Certificate. 

I, P. M. Ruthrauff, P. M., do hereby certify that Dennis Corwin and 
John Cardwell, the sureties above named, are personally known to me, and 
that, to the best of my knowledge and _ belief, each is pecuniarily worth, 
over and above all his debts and liabilities, the sum stated in the accom- 
panying affidavit subscribed by him. 


P. M. RUTHRAUFF, 


Postinaster, Austin, Texas. 
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Norr.—The certificate may be given separately as to each surety, and 
modified accordingly. 
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Requirements and circular to bidders. 

The following are the estimated quantities that will be required at each 
place, according to the present distribution of troops; but in case 

of removal of garrison or of other causes, the quantities actually 
required may be less. 


F tees, 


ees oad | eS 


Straw or 


hay in 
Wood. Chareoal.| O#80r Par Comm, Hay. lieu there- 

| ey. ‘ | oe 

| : | ot, for 
| | bedding. 

Corde. Bush. | Pounds. Pounds. Tons. Tons. 
SE, TG vvncccsccscecvcossecis ae. 1, 600 350 , 200, 600 400, 000 375 115 
seine sited aniaipeinibin cibaeiiee 2, 200 2, 000 | 900,000 = 1, 800, 000 1, 600 300 
ern eer _e 2, 000 2,000 | 700, 000 1, 500, 000 1, 400 300 
§_ 1. 650 1, 500 486,000 1, 600, 000 1,400 300 
Dunean, Ft ............ pital sales 560 300 150, 000 490, 000 400 100 
CS ee 500 800 200, 000 400, 000 320 80 
I, PO on occ ccccesconcescess 1, 000 1, 000 120, 000 240, 000 200 95 
ES ee 700 1, 000 320, 000 — 640, OO 625 125 
—— eer eee ! =*1, 200 1,200 | ~—- 800, 000 800, 000 1, 050 | 250) 
EE ncn ceibsihcdeeweemawnink 2, 000 4,500 1,000,000 = 1, 000, 0U0 1, 500 300 

Subposts: 

ED ins kntesndeawnha 200 400 138, 000 270, 000 200 60 
Pend. Colorado ..... -.- « sv apcbia cate 100 300 80, 000 160, 000 | 130 10 
San Felipe... - ......-..-.--- | $20 300 112,000 | 370, 000 210 } 50 
Camp near Presidio......... -. 100 | 309) 20, 000 | 40,GOO0 | ..... fe cecccccce 
Mouth Rio Pecos ............... 200 200 25, 000 | 50, 000 0 15 
Mayer’s Spring ..........-.. ew 225 120 $3, 000 66, 000 | 80 15 


-* Three thousand pounds of wood to the cord at Ft. Stockton. Information in regard to the sup~ 


plies will be furnished to all persons desiring it on application to the undersigned, or to the offices of 
the quartermasters at the several posts named in the advertisement. 
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9 All grains to be well sacked ; the oats in good, new burlaps, the 

corn-in good, new gunnies, or American “A” seamless sacks. All 
supplies to be inspected on behalf of the United States at the place of de- 
livery. Wood to be sound, merchantable hard wood, cut in length of 4 
teet, 128 cubic feet of piled wood to the cord (except at F’t Stockton), 
small branches of recent gro’th, which have not hardened into old wood, 
to be excluded. Elm wood will not be received. 

Hav to be received by weight, and stacked by the contractor, at his ex- 
pense, in conical stacks, not to exceed fifteen tons in each stack. Bids tor 
baled hay, as well as loose, will be received and considered. Preference 
will be given to cultivated hay. 

Straw to be good, clean merchantable straw, to be received by weight, 
and stacked by the contractor at his expense, in such sized stacks as the 
receiving otticer may require. 

Deliveries to commence, if so required, within thirty days after notice 
of award of contract has been given. 

In making payment to the contractor for supplies delivered a 

10 voucher or vouchers, equal to about one-tenth of the amount of 

each contract, will be withheld until completion of contract. Pro- 

posals will be prepared in strict accordance with the requirements made 

known in the advertisement and cireular to bidders, which will be attached 

to the proposal and form part of it. AIL prices must be written as well 
as expressed in figures. 

The prices bid must include the cost of package and delivery. 

Alteration by erasures or interlineations should be explained or noted 
in the proposal over the signature of the bidder. 

Proposals should) be signed by the bidder submitting them, with his 
usual signature in full. 

When a firm is a bidder the member of the firm or agent who signs 
the firm name to the proposal should state in addition the name of all the 
individuals composing the firm. 

Any one signing a proposal as the agent of another or others must file 

with it legal evidence of his authority to do so. 
11 The place of residence of every bidder, with county and State, 
must be given after his signature. 

Separate bids must be made for each post, in triplicate, for each artiele. 
The right to reject any and all bids is reserved. Transfers of contracts, 
or of any interest in contracts, are prohibited by law. The bidder must 
furnish satisfactory evidence of his ability to furnish the supplies. 

Blank forms of proposals and contracts can be had on application to the 
quartermasters of the posts named or to the undersigned, and bidders are 
expected to make their bids with a tull knowledge of the obligations of 
such contracts. 

Concerning bonds. 


[n all cases where bonds are required trom bidders no proposal will be 
considered unless accompanied by a bond made according to the form pre- 
scribed. Every bidder’s and contractor’s bond must be executed by the 

bidder or contractor, as principal, and two responsible persons as 
12 surities. Each obligor and survties shall affix to his signature a 
formal seal of wax or other adhesive substance. 
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Each signature of obligors and surities shall be attested by at least one 
witness ; Ww when practicable, by a separate witness to each signature. 

The surities are to make and subscribe affidavits of justification on the 
back of the bond ; the sum in which they jointly justify to be double the 
amount of the penalty; the affidavit to be taken before any official or per- 
son authorized by laws of the United States, State, Territory, or district, 
to administer oaths. 

The justification shall, if practicable, be followed by the certificate of a 
judge of a United States court or United States district attorney, or in them 
absence by some other civil official of the United States, who ‘shall certify 
that the surities are known to him, and that, to the best of his knowledge 
and belief, each is pecuniarily worth, over and above all his debts and 
liabilities, the sum stated in his affidavit of justification. but, if neces- 
sary or more convenient, separate certificates may be furnished as to each 

surity. 
13 A‘firm will not be accepted as a surity, nor will a partner be 
accepted for a copartner, or for a firm of which he is a member. 
B. C. CARD, 
Chief Quartermaster. 
SAN ANTONIO, TEXAS, 
March 21, 1881. 


14 Original petition with exhibit, filed Jam’y 4th, 1882, M. 

Hopkins, clerk, is endorsed as follows, to wit: “ No. 18/43. United 
States vs. E. P. Phillips, Dennis Corwin, John Cardwell,” and is in words 
as follows, to wit: 


UNITED STATES } 
Us. . 
E. P. PHILurps, DENNIS Coriom, JOHN 
Cardwell. 


In circuit court of the United States for the 5th circuit and western dis- 
trict of Texas, holding sessions in the city of Austin, in said district, at 
its June term, A. D. 1882. 


And now comes the United States of America, by her attorney, Andrew 
J. Evans, and complains to the honorable judge of said court of one E. P. 
Phillips, and one Dennis Corwin, and one John Cardwell, each and all of 
whom are resident citizens of Travis County, and State of Tex xas, and the 
western district of Texas, and the Austin division thereof, for that 
whereas the said defendants heretofore, to wit, on the second day of May, 

A. D. 1881, at the city of Austin, in said ae by their certain 
15 bond and writing obligatory, of date the year and date last afore- 

said, sealed with the seals of the said defendants, which said bond 
and wr iting the said plaintiff now brings here into court and shows to the 
court, acknowledged themselves to be held and firmly bound unto the said 
plaintiff i in the full and just sum of seventy-five hundred dollars, for the 
payment of which the defendants bound themselves, their heirs, ex’utors, 
administrators, jointly and severally, firmly, by these presant’. 

And the plaintiff says that the said writing obligatory is and was sub- 
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ject to a certain condition thereunder written, whereby, after reciting to 
the effect following, to wit: That the condition of this obligation 1s such 
that, whereas the above bounden E, P. Phillips in response to a pub- 
lic advertisement and notice dated March 21st, 1881, and given and 
published by Maj. B. C. Card, quartermaster U. 8. Army, have made and 
prompted to Maj. B. C. Card, Qr. Mr. U. S. Army, a formal proposal in 
writing whereby he has proposed and agreed to enter into a contract 
16 with Maj. B. C. Card, Qr. Mr. U.S. Army, acting for and repre- 
senting the said United States, to furnish corn at Fort Concho, 
to wit, “ 26,785 bushels of corn at Fort Concho from June Ist, 1881, to 
Dee’r 31st, 1881, 105 cents (one dollar and five cents) per bushel, deduct- 
ing 5e. per sack if furnished by the Government, and from June Ist, 1882, 
to June 30th, 1882, 97c. (nin’ty-seven cents) per bushel (erasures before 
signing) according to the terms and conditions set forth in said advertise- 
ment and notice: Now, therefore, if the said E. P. Phillips shall not with- 
draw his said proposal within sixty davs from the date of opening the 
proposal, and shall within fifteen days from the date on which he may be 
notified that his said proposal has been accepted, and the said contract 
awarded to him (provided such award be made within the sixty days 
above mentioned), duly and formally entered into such contract agreea- 
bly to the to the terms of his said proposal, and into such bond for its 
due performance as shall be required of him, or, if his proposal shall not 
be accepted and such contract not awarded him, then this obliga- 
17 tion shall be void; otherwise, that is to say, if either he shall 
withdraw his proposal within said sixty days, or fail to enter 
within said fifteen days into such contract if awarded, and into such bond, 
to remain in full force, effect, and virtue.” 

And the said plaintiff for assigning a breach of the conditions of the 
said bond and writing obligatory, in fact savs that after the making of 
the writing obligatory, and upon the acceptance by the plaintiff of the 
bids and proposal of th’ said EP. Phillips at the opening of the annual 
bids in May, 1881, for the supplies of the War Department, and after due 
notice to the said Phillips that his proposal and bid, to wit, to furnish 
26,785 bushels of corn at Fort Concho, from June Ist, 1881, to Dee. 
31st, 1881, 105 cents (one dollar and five cents) per bushel, deducting 5e. 
per sack if furnished by the Government, and trom January 1st, 1882, to 
June 30th, 1882, 97e. (ninety-seven cents) per bushel,” had been accepted, 

he, the said E. P. Phillips, did wrongfully fail, refuse, and neglect, 
18 within fifteen days, and for all other time ‘to duly and formally 

enter into such contract agreeable to to the terms of hissaid propo- 
sal, and into such bond for its due performance as shall ” (was) be required 
of him. | 

By reason of which said several promises the said writing obligatory 
became forfeited, and the said plaintiff have sustained damages to a large 
amount, to wit, the amount of seventy-five hundred dollars, and thereby 
an action hath accrued to the said plaintiff to have and to demand of the 
defendants the said sum of seventy-five hundred dollars. : 

Yet the said defendants, though often requested to so do, have not yet 
paid the same or any part thereof’ to the plaintiff, but to so do have failed ; 
and the plaintiff prays notice hereof, and that she have and recover of and 
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from the said defendants the said sum of seventy-five hundred dollars, the 
sum forfeited and due to her, and all her costs, &c., Ac., and that she have 
her judgment, &ec., Ke. : 
Plaintiff files herewith the original bid and proposal of the said E. P. 
Phillips and the bond or writing obligatory sued upon and make 
19 the same a part and parcel of her complaint, or pleading, and will 
use the same in evidence, marked Exhibit A. 
ANDREW J. EVANS, 
U.S. Att'y, West. Dist. Texas. 


Citation, issued January 6th, 1882, to E. P. Phillips. Endorsed: No. 
1,8743. Inthe U.S. circuit court for the western district of Texas, at 
Austin, holding sessions. United States vs. E. P. Phillips et al. 
Citation to E. P. Phillips, county of Travis. Issued Jan’y 6th, 1882. 
M. Hopkins, clerk. 


No. 18743. United States circuit court, western district of Texas. 


The President of the United States to the marshal ot the western district 
of Texas, greeting : 


You are hereby commanded to summon E. Parris Phillips, a resident 
citizen of Travis County, western district of Texas, if to be found in your 
district, to be and appear before the honorable the circuit court of the 

United States, at a court to be holden in and for the western district 
20 of Texas, at the city of Austin, on the first Tnesday of June next, 

to answer the petition and complaint of the United States of Amer- 
ica, and who sue on bond, a copy of the petition and exhibit being hereto 
annexed, against EK, P. Phillips principal, and Dennis Corwin and John 
M. Cardwell sureties, who are resident citizens of thecounty of Travis, 
western district of Texas, and who are sued. Of which you will serve 
said defendant with the accompanying copy of said petition and exhibit and 
copy of this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, and the seal of our said circuit court, at the 
city of Austin, this 6th day of January A. D. eighteen hundred and eighty- 
two, and 106th year of the Independence of the United States of America. 

[L. s. | M. HOPKINS, Clerk. 


The marshal’s return endorsed thereon in words, to wit :, 
21 Received in office 6th day of January, 1882. Executed on the 
17th day of April, 1882, by handing to the within named detend- 
ant, in person,a true copy of this writ, and a copy of the petition attached, 
both certified to by the clerk of the court, under the seal of the court. 
STILLWELL H. RUSSELL, U.S. . 
By JNO. RUSSELL, Deputy U.S. 1. 


Filed, 6th dav of June, A. D, 1882. 
M. HOPKINS, Clerk, 
By SAM. HOP KINS, Dep’ ty. 
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Citation in like manner issued to Dennis Corwin. Endorsed, No. 18745. 
In U. S. ecireuit court for the western district of Texas, at Austin 
holding sessions. United States vs. E. P. Phillips et al. Citation to 
Dennis Corwin, county of Travis, issued 6th day of January, 1882. 
M. Hopkins, el’k, United States circuit court, western district of Texas. 


The President of the United States to the marshal of the western district 
of Texas, greeting : 
22 You are hereby commanded to summon Dennis Corwin, a resi- 
dent citizen of Travis County, western district of Texas, if to be 
found in your district, to be and appear before the hon. the circuit court 
of the United States, at a court to be holden in and for the western dis- 
trict of Texas, at the city of Austin, on the first Tuesday of June next, to 
answer the petition and complaint of the United States of America, and 
who sue on bond, a copy of the petition and exhibit being hereto annexed, 
against KE. P. Phillips, principal, and Dennis Corwin and John M. Card- 
well, sureties, who are resident citizens of the county of Travis, western 
district of Texas, and who are sued, of which you will serve the said de- 
fendant with the accompanying copy of said petition and exhibit and 
copy of this writ. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, and the seal of our said court court, at the 
citv of Austin, this 6th day of January, A. D. eighteen hundred 


233 and eighty-two, and in the 106 year of the Independence of the 
United States of America. 
[L. s.] M. HOPKINS, Clerk. 


Marshal’s return endorsed thereon is in words as follows, to wit : 
Received in office 6th day of Jan’y, 1882. Executed on the 18th day 
of April, 1882, by handing to the within-named defendant, in person, a 
true copy of this writ and a copy of the petition attached, both certified to 
by the clerk of the court, under the seal of the court. | 
STILLWELL H. RUSSELL, 7”. 8S. JZ, 
by JNO. RUSSELL, Dep’ty U.S. 4M. 


Filed this 6th day of June, A, D, 1882. 
M. HOPKINS, Clerk, 
By SAM. HOPKINS, Deputy. 


Citation in like manner issued to Jno. M. Cardwell. Endorsed: No. 
18743. In U.S. cireuit court for the western district of Texas, at 
Austin, holding sessions. United States vs. E. P. Phillips et al. Ci- 

tation to Jno. M. Cardwell, county of Travis. Issued 6th day 

24 of January, 1882. M. Hopkins, el’k, United States circuit court, 

western district of Texas. 


The President of the United States to the marshal of the western district, 
greeting : 


You are hereby commanded to summon John M. Cardwell, a resident 
citizen of the county of Travis, western district of Texas, if to be found in 
your district, to be and appear before the honorable the cireuit court of the 
United States of America, to be holden in and for the western district of 
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Texas, at the city of Austin, on the first Tuesday of June next, to answer 
the petition and complaint of the United States of America, and who sue 
on bond, a copy of the petition and exhibit being hereto annexed, against 
EK. P. Phillips, principal, and Dennis Corwin and John M.Cardwell, sure- 
ties, who are resident citizens of the county of Travis, western district of 
Texas, and who are sued, of which you will serve the said defendant with 
the accompanying copy of said petition & exhibit and copy of this 
writ. 
25 Witness the Hon. Morrison R. Waite, Chiet Justice of the 
Supreme Court of the United States, and the seal of our said cireuit 
court, at the city of Austin this 6th day of January, A. D. eighteen hundred 
and eighty-two, and the 106 year of the Independence of the United States 
of America. 


M. HOPKINS, Ck. 


Marshal’s return endorsed thereon is in words as follows, to wit: 
Received in office 6th day of January, 1882; executed on the 18th day 
of April, 1882, by handing to the within-named defendant, in person, a 
true copy of this writ, and a copy of the petition attached, both certified 
to by the clerk of the eourt, under the seal of the court. 
STILLWELL H. RUSSELL, U.S. JL, 
By JNO. RUSSELL, Deputy U.S. M. 
Filed 6th dav of June, A. D. 1882. 
M. HOPKINS, Clerk, 
By SAM. HOPKINS, Deputy. 


26 Demurrer of Cardwell and Corwin. Endorsed, No. 18743. 
United States vs. E. P. Phillips et al. Filed June 8th, A. D. 
1882. M. Hopkins, elk., by Sam. Hopkins, deputy. 


And is in the following words, to wit: 
UNITED STATES ) 
Us. 


E. P. Poinuips er au. J 
In the U.S. circuit court at Austin, June term, 1882. 


And now come the defendants, Dennis Corwin and John Cardwell, by 
their attorneys and demur to the petition of plaintiff and say the matters 
and things as therein alleged are insufficient in law for plaintiff to have 
and mantain this suit or to warrant the judgment prayed for, and of this 
they pray the Judgment of the court. 

And for cause of special demurrer they say that said petition 1s insufh- 
cient in this, that it contains no allegations of the value of the bid 
described in said petition, by which according to the terms of said bond 

sued on the penalty is to be determined. 
27 And further because there are no proper allegations of a breach 
of the conditions of said bond. Wherefore they pray judgment 
of this court and ask to be hence dismissed with the costs. 
PENDEXTER & WOOTEN, 
Att’y’s for Defendants Cardwell & Corwin. 
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And, further demurring, defendants above named deny all and singular 
the allegations i in plaintiffs petition contained and demand strict proof of 
the sum and of this they put themselves upon the country. 

PENDEXTER & WOOTEN, 
Attys for Corwin & Cardwell. 


Letter of authority. Filed 9th day of June, A. D. 1882. Endorsed, to wit, 
797, C.Q. M. O. D. T., 1880, Feb’y 21, 1880, War a 
Chief clerk. Authority for advertising “ proposals for army transpor- 
tation” on routes D, T., in papers named and for printing of blanks 
named within, &e. 15 ene. ; 


And is in the following words, to wit : 
28 (Form No. 1, div. of adv.) No. 68, letter of authority, book 8, 
page 62, War Department, Washington, D. C., Febinary 21st, 
1880. Maj. B. C. Card, chief’ q. m., Dept. Texas, San Antonio, Texas. 


Sir: Your advertisement for “ er sals for army transportation ” (fis- 
cal vear 1880-’81, over routes Nos. 1, 2, 3, 4, 5, ce.), dated the day of 
February, 1880, was received with your communication of the 2d inst. 
You are authorized to publish the same as amended (observing the rules 
and aaniidions of the War Department relative to advertising and job 
printing, dated January Ist, 1878) for six (6) consecutive insertions in the 
San Antonio, Texas, Express, New Orleans, La., Times, Austin Statesman, 
Leavenworth, Kas., Times, St. Louis, Mo., Globe Democrat ; four (4) con- 
secutive insertions in the Brownsville, Texas Democrat, Waco, Tex., Reg- 
ister, and to have printed copies of the following blanks, viz, 150 copies 
of proposals, &e., 100 copies of contract route No. 3, 100 copies of con- 
tract route 1, 100 copies of contract route No. 4, 100 copies of con- 

tract route No, 2, 100 copies of contract route No. 5, and 100 copies 
29 of contract for water route. When the advertisement is rend- 
ered complete by inserting the date and the day for opening bids, 
Maj. Card will please forward such amended copy of the same to this office. 
Printed copies of the advertisement herewith, which you will forward to 
the papers named, with instructions to “ follow copy.” 
ay order of the Secretary of War. 
(Signed) H. T. CROSBY, 
Chief Clerk. 
A true COPY. 
Ss, (), CAM PBELL, 
Capt. & AC-G'n’'l. 


Letter filed 9th day of June, A.D. 1882, and is in the following words, 

to wit: 
HEADQUARTERS DEPARTMENT OF TEXAs, 
JUDGE ADVOCATE’S OFFICE, 
San Antonio, Tevras, October 17th, 1881. 
Hon. A. J. EVANS, 
U.S. district attorney, San Antonio, Tex. : 

Dear JupGE: Enclosed [ return the paper in the case of the United 

States versus Thomas Carson, and I find the following authorities gov- 
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er ning the subject, viz: By the act of March 3, 1815, January 13, 1862, 
section 219 and 220 of the Revised Statutes, U nited States, 1878, the See- 

retary of War prescribes the general ‘vegulations for thet ‘ansporta- 
30 tion of the articles of army supply. By section 1133, Revised Stat- 

utes, 1878, the Quartermaster’s Department i Is required to furnish 
means of transport tation for the army and its stores. By the act of Con- 
gress, approved April 10th, 1878, copy enclosed, marked A, the Secretary 
of War is authorized to preset ribe rules and regul: tions in the preparation 
and submission and opening of contracts, under the War Department, and 
he may require any bid to be ¢ accompanied by a bond in such penal sum 
as he may deem advisable, &e. 

The regulations, authorized under the foregoing act, have been pub- 
lished by the Secretary of War in General Orders No. 72, Headquarters 
of the Army, of 1879, herewith enclosed, marked B, and under the same 
the bid of Carson was made. A telegram was to-day sent to the War 
Department, at Washington, to ascertain when and how the See retarv of 
War, under act of April 10, 1878, and his regulations, page 13, General 
Orders No. 72, of 1879, designated or approved amount of penal sum 

named in the bond at issue. When the answer is received, it will 
3 be promptly communicated to you. I trust that this covers all 
points necessary In the case. 
With much respect, your obedient servant, 
J. W. JONS, 
Captain 24th Infantry, Judge-Advocate, Departinent of Texas. 


And afterward, to wit, on June 8th, 1883, the following entry appears 
upon the minutes of the court : 


THe UNITED STATES ) 
US. . No. Is745. 
E. P. PHILLIPS AND SURETIES. 


On this day this cause comming on to be heard on the general and spe- 
cial demurrers of the defendants herein filed, and the same being fully 
heard upon argument, it is considered by the court that the plaintiff, the 
United States of America, cannot have and recover under her pleadings 
and the bond sued upon the penalty set out In said bond, but that she may 
have leave to amend her pleadings and set up any special damages that 
may have accrued to her by virtue of the failure of said E. P. Phillips to 

vive the bond as claimed in plamtiff’s petition, and thereupon the 
32 plaintiff, by her attorney, declining to amend her pleadings and in- 

sisting upon her recovery of the penalty set out in her pleadings as 
her measure of damages. It is ordered by the court that the general and 
special demurrers of the defendants be m all things sustained and the plain- 
tiff’s complaint and petition be dismissed, to which ruling of the court 
the United States, by her attorney, In open court excepts and prays that 
her exception be notice at large in the record, which here is done, and the 
plaintiff in open court gave notice of her writ of error to the Supreme 
Court of the United States, and which is granted in term of the law. 

KE. B. TURNER, 
Judge. 
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333 Bill of exception, endorsed No. 18743, United States vs. E. 

Phillips, Jno. Cardwell & Dennis Corwin. Filed June 8th, 

1883. M. Hopkins, clerk, by Sam Hopkins, dep’ty, is in words as fol- 
lows, to wit: 


Unrrep STatres OF AMERICA : 
US, | N ~ 
. >No, 18742. 
E. P. Puiiures, Joon CARDWELL, & DENNIS { = 
CoRWIN. J 


On this day, June &th, 1883, this cause coming on to be heard on the 
general and special demurrers of the defendants herein filed, and the same 
being fully heard upon argument, it is considered by the court that the 
plaintiff, the United States of America, cannot have and recover, under her 
pleadings on the bond sued upon, the penalty set out in said bond, but 
that she may have leave to amend her pleadings and set up any special 
damages that may have accrued to her by virtue of the failure of said 
E. P. Phillips to give the bond as claimed in plaintiff’s petition, and 

thereupon the plaintiff, by her attorney, declining to amend her 
Oo pleadings and insisting upon her recovery of the penalty set out 

in her pleadings as her measure of damages, it is ordered by the 
court that the general and special demurrers of the defendants be in all 
things sustained and the plaintiffs’ complaint and petition be dismissed, 
to which ruling of the court the United States, by her attorney, in open 
court excepts, and prays that her exception be noted at large in the record, 
which here is done, and the plaintiff in open court gave notice of her writ 
of error to the Supreme Court of the United States, and which is granted 
in term of the law. 

Kk. B. TURNER, 
Judge. 

35 [, Matthew Hopkins, clerk of the cireuit court of the United 

States in and tor the 5th circuit and western district of Texas, at 
Austin, certify that the foregoing (34) thirty-four pages and parts of pages 
contain a full, true, and correct copy of all the proceedings and record 
had in case No, 18743, United States vs. E. P. Phillips, Jno, Cardwell, 
and Dennis Corwin, as they appear of file and record in this court. 

In testimony whereof I have hereunto set my hand & the seal of court 
at Austin, this 8th day of June, A. D. 1883. 

[SEAL. | M. HOPKINS, 

Clerk, 
By SAM. HOPKINS, 
Deputy CUk. 
36 UNITED STATES OF AMERICA, ss: 

The President of the United States, to the honorable judges of’ the 
circuit court of the United States, 5th circuit, in and for the western dis- 
trict of Texas, holding session at Austin in said district, greeting : 

Because in the record and proceedings, as also in the rendition of the 
judgment of a plea which is in said cireuit court, before vou, between The 
United States, who ts plaintiff, and E. P. Phillips, Jno. Cardwell, & 
Dennis Corwin, who are defendants, No. 18742 on the docket of said cir- 
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PHILLIPS ET AL. 


UNITED STATES VS. 


THE 


cuit court of the United States, sitting at Austin in said district, a mani- 
fest error hath happened, to the eveat damage of the said U nited States, 

who is plaintiff in error herein, as by her complaint appears, we being 
willing that error, if any hath been, should be duly corrected and full 
and speedy justice ‘done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then under your seal, dis- 
tinctly ‘and openly, you send the record and proceedings aforesaid, with 
all things concerning the same, to the Supreme Court of the United States, 
together with this w rit, so that: vou have the same at Washington on the 
second Monday of October next, in said Supreme Court to be then and 
there held ; that the record and proceedings aforesaid being inspected the 
said Supreme Court may cause further to be done therein to correct that 
error what of right and according to the laws and customs of the United 
States should be done. 

Witness the honorable Morrison R. Waite, Chief Justice of the Supreme 
Court, the 8th day of June, in the year of our Lord one thousand eight 
hundred and eighty -three, and seal of our said circuit court at Austin, in 
the one hundred & seventh vear of the Independence of the United States. 

Allowed by— 

kh. B. TURM, 
Judge. 
[SEAL. ] M. HOPKINS, 
Clerk of the Circuit Court of the United States, 
} West. Dist. of Texas, at Austin, 
| By SAM. HOPKINS, 
Deputy. 


o¢ (Indorsed :) In the Supreme Court of the United States. United 
States, pl’ff in error vs. E. P. Phillips, Jno. Cardwell, & Dennis 

Corwin, deft’s in error. Writ of error to Supreme Court of the United 

States. Issued 8th day of June, A. D. 1883. M. Hopkins, e’k. By 
Sam. Hopkins, deputy. 


(Indorsement on cover:) No. 440. The United States, plaintiff in error, 
Vs. EK. P. Phillips, John Cardwell, and Dennis Corwin. W. Texas, C. C. 
U.S. Filed 19th October, 1883 
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Supreme Court of the Marited States, 


OcToBER TERM, 1886. 


THE UNITED StaTeEs, PLAINTIFF IN) 
ERROR, 
| US. ¢ No. 182. 
+ KE. P. Pariurrs, JoHN CARDWELL, AND 


Dennis Corwin. } 


ERROR TO CIRCUIT COURT WESTERN DISTRICT 
TEXAS. 


Brief for the United States. 


ee 


Supreme Cowt of the United States. 


OcToBER ‘TERM, 1886. 


THe Unitep Srates, PLAINTIFF IN.) 
ERROR, 

Us. - No. 182. 

E. P. Paturres, JoHN CaRDWELL, AND 

Dennis CorRWIN. 


ERROR TO CIRCUIT COURT WESTERN DISTRICT 
TEXAS. 


Brief for the United States. 
THE CASE, 

This is an action on a bond given to the United 
States by the defendant in error Phillips as prin- 
cipal, and the other defendants in error as sureties, 
in obedience to regulations of the Secretary of 
War under the act 10th April, 1878 (20 Stat., 36), 


) 


ans 
requiring bidders for contracts to furnish army 
supplies to accompany their proposals with bonds 


in such eases and with such penalties as shall be 


designated by the Secretary of War (Ree., 
§§ 1530, 1531, 1532, Ed. 1881. See Appeadix). 
Petition. 


The petition (Rec., pp. 5-7) avers that the bond 
sued on is tor the sum of 57,500, was executed by 
the defendants on 2d May, 1881, at Austin, Tex., 
and is subject to the condition, that whereas the 
said Phillips had, in response to a public advertise- 
ment, dated 2d March, 1881, formally proposed in 


writing to Maj. B. C. Card, a quartermaster in 


\ 
the United States Army, to enter into a contract i 
with said Card, acting tor the United States, to | 
furnish 26,875 bushels of corn at Fort Concho 
from June 1, 1881, to December O1, 1881, at 105 


cents per bushel, ‘‘deducting 5 cents per sack 


if furnished by the Government,” and from 
June 1, 1882, to June 30, 1882, at 97 cents per 
bushel, ‘according to the terms and conditions 


set forth in said advertisement and notice.” | If, 
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therefore, the said Phillips should not withdraw 
his proposal within sixty days from the date of 
opening the bids, and should, within fifteen days 
from the time of receiving notice of the awarding 
of the contract to lim (provided said award be- 
within said sixty days), enter into the required 
contract and bond, or if the contract should not 
be awarded him, that then the obligation should 
be void, otherwise to be in full force and effect. 


The breach assigned is that Phillips failed and 
refused to enter into the required bond and se- 
curity within fifteen days after notification of 
the acceptance of his bid, wherefore the plaintiff 
claims to have sustained damage to the extent of 
37,500, the penalty of the bond, and also claims 
that the said sum of 37,500 hath become for- 
feited to it. 

The plaintiff makes part of his petition the orig- 
inal bid and proposal (pp. 1-2) of said Phillips 
and the bond sued upon (p. 2). 


All the defendants were served with process 
(pp. 7, 8, 9), but only the sureties Corwin and 


4 


Cardwell appeared. Under the liberal practice 
of Texas they demurred generally and specially, 
and at the same time, and by a separate plead- 
ing, denied all the allegations of the petition 
(pp. 9, 10). | 


The detendant Phillips does not seem to have 
appeared, and there is no entry of any proceed- 


ing against him for his default. 


Demurrers. 

The general demurrer proceeded on the ground 
of the failure of the petition to set forth any 
valid cause of action. 

The special demurrer was based on two 
specifications : 

(1) That the petition contained no allegation 
of the value of the bid mentioned in the petition - 
“by which, according to the terms of said bond 
sued on, the penalty is to be determined.” 

(2) That ‘there are no proper allegations of 
a breach of the conditions of said bond.” 
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Judgment. 


The court sustained the general and special | 
demurrers, and the counsel for the United States 
declining to amend his petition by setting up any 
special damage suffered in consequence of the 
failure of E. P. Phillips to comply with his bid, 
the court dismissed the petition (p. 11). 


Assignment of error. 


The judgment is erroneous in that the demur- 


rers should have been overruled. 


Argument. 

The question arising on this writ of error is, 
whether the plaintiff's action for the whole pen- 
alty of the bond is sustainable without showing 
that the damage suffered by the breach of the 
condition of the bond was equal to or exceeded 


the amount of the penalty. 


The circuit court proceeded evidently on the 
ground that the bond in suit was subject to the 


equitable principle imported into the common 


6 


law by the statute 8 and 9 Wm. 3, ch. 11, s. 8, 
namely, that the plaintiff’s recovery in all actions 
on bonds conditioned for the performance or non- 
performance of any thing must be limited to the 
actual damage proved under one or more breaches 
assigned, provided the damage so proved do not 


exgeed the penalty of the bond. 


The ruling below would have been correct but 
for the fact that the principle referred to seems to 
have been displaced and made no longer appli- 
cable to contracts like the one sued on by the act 
of Congress of the 10th April, 1878, entitled “An 
act to authorize the Secretary of War to pre- 
scribe rules and regulations to be observed in 
the preparation, submission, and opening of bids 
for contracts under the War Department” (20 
Stat. 36), which is in the following words: 

That the Secretary of War is hereby author- 
ized to preseribe rules and regulations to be ob- 
served in the preparation and submission and 
opening of bids for contracts under the War De- 
partment; and he may require any bid to be ac- 
companied by a bond in such penal sum as he may 

deem advisable, with good and sufficient security, 


( 
conditioned that the bidder will enter into a con- 
tract agreeably to the terms of his bid, if the same 
+ be awarded to him within sixty days from the date 
, of the opening of the bids, or otherwise pay the 
penalty. No bid shall be withdrawn by the bidder 
within the said period of sixty days. 


It is respectfully submitted that this statute 
has, apparently, removed bonds accompanving 
proposals of bidders for contracts under the War 
Department from control of the general prin- 


ciple on which the demurrers were sustained. 


aan No doubt the public interests had suttered by 
| the failure of suecessful bidders for contracts un- 
4 der the War Department to enter into contracts 


according to the terms of their bids, and that 
(Congress had in view to put a stop to this public 
inconvenience by requiring the successful bidder 
to enter into the required contract ‘or other- 
wise pay the penalty,” language which, we sub- 
mit, must be allowed to have effect according to 
its clear import. It was, probably, the intention 


of Congress, in exacting the entire penalty of the 


bond, to relieve the Government of the incon- 
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venience of going into evidence as to the extent 


of its actual damage. 


An examination of the Revised Statutes shows 
instances in which Congress seems to have in- 
tended a forfeiture of the entire penalty of the 
bond as the result of a breach of the condition. 
Section 3262 provides that, on non-performance 
of the condition of the bond required of distil- 
lers in certain cases, ‘‘the obligors shall pay the 
amount stated in the bond.” Section 4576, requir- 


ing the master of every foreign-bound vessel to 


give bond for the return of his crew to this coun- 


try, evidently contemplates that the penalty of 
the bond shall be demandable for any breach of 
the condition Section 4146, exacting a bond as 
a condition to the registry of a vessel, and sec- 


tion 3387, exacting a bond from every cigar- 


maker betore commencing business, seem, also, — 


to look to a forteiture of the entire penalty of the 


bond for any violation of its condition. 
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It is unnecessary to inquire whether the omis- 
sion of the plaintiff to take any steps against the 
defendant Phillips in consequence of his failure 
to appear and plead might have produced a dis- 
continuance of the whole suit, because the omis- 
sion has been cured, it would seem, by both 
parties treating the suit as still continuing, and 
because a judgment by default against the de- 
fendant Phillips must necessarily have been 
superseded by the judgment for the other de- 
fendants on the demurrers. 


It is respectfully submitted that the judgment 


should be reversed. 


WM. A. MAURY, 
Assistant Attorney-General. 


APPENDIX. 
BONDS TO ACCOMPANY PROPOSALS. 


1530. Bonds to accompany proposals, pursuant to the 
act of April 10, 1878, shall be required in such cases, 
and with such penalties, as shall be designated by the 
Secretary of War. 


1531. In all cases where bonds are required from 
bidders, no proposal will be considered unless accom- 
panied by a bond made according to the form prescribed. 


1532. The condition of the bidder’s bond shall be to 
the effect that the bidder will not withdraw his proposal 
within sixty days succeeding the date announced in the 
advertisement or notice for the opening of proposals; 
and that, if his proposal be accepted and the contract 
for which he has bid be awarded him, he will enter into 
a contract and bond agreeably to the terms of his pro- 
posal within such number of days after the day on 
which he is notified of such acceptance and award as 
may be designated by the officer representing the United 
States. (See act of April 10, 1878.) 
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THE CLEVELAND ROLLING MILL CO. VS. CHARLES D. RHODES ET AL. 1 


a 


1 Pleas in the circuit court.of the United States for the north- 

ern district of [linois, held at the United States court-rooms, in 
the city of Chicago, in the district aforesaid, before the Hon. Henry 
W. Blodgett, district judge of the United States for the northern 
district of Illinois, on Saturday, the twenty-eighth day of July, in 
the July term of said court, in the year of our Lord one thousand 
elg@ht hundred and eighty-three, and of our Independence the one 
hundred and eighth year. 


WM. H. BRADLEY, Clerk. 


Assumpsit. 
NORTHERN District or ILLINots, ss: 


CHarzLtes D. Ruopes and Davin :C. BRADLEY 
vs. 
CLEVELAND RonLLIna Minit Company. 


Be it remembered that on the ninth day of January, A. D. 1882, 
came the plaintiffs, by their attorneys, and filed in the office of the 
clerk of the cireuit court of the United States for the northern dis- 
trict of Illinois, at Chicago, in said district, their prevcipe for a writ 
of summons and bond for costs in said entitled cause, which said 
precipe and bond are respectively in the words and figures follow- 
ing, to wit: 


accad 


2 Privcipe. 
United States Cireuit Court, Northern District of Illinois. 


CHarctes D. Rnopes and Davip C. BRADLEY 
v's. 
CLEVELAND RoLiiInc Mitt CoMPaANny. 


To Ifon. William H. Bradley, clerk of above court: 


Upon affidavit and bond filed in the above-entitled cause please 
issuc attachment against the property, &c., of the defendant above 
named, returnable to the next March term of this court, and also 
summon the firm of Brown, Howard and Company, consisting of 
Walston H. Brown, William B. Howard, and Columbus Rt. Cum- 
mings, as garnishees, to be and appear at the said court on the first 
Monday of March next, said action being trespass upon the ease on 
promises; damages, $100,000. 

Chicago, January 9, 1852. 

Yours, &¢., EMERY A. STORRS, 
Plaintifjs’ Attorney. 


Endorsed: Filed Jan. 9, 1882. Wm. IH. Bradley, clerk. 
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2 THE CLEVELAND ROLLING MILL CO. VS. 
3 Bond for Costs. 


Unitep States Or AMERICA, - 
Northern District of Illinois, j ~ 


Circuit Court, March Term, A. D. 1882. 


CirarnLes D. Ruopes and Davip C. BRADLEY 
vs. 
CLEVELAND RoLuinc Mitt Company. 


In trespass on the ease. 


I enter myself as security for costs in this cause, and promise to 
pay all costs which may accrue to the opposite party in this action, 
or to any of the officers of this court, end, in default of payment by 
the plaintiff- of any costs ordered or adjudged to be paid — them, I 
hereby agree and stipulate that execution may issue against my 
property my property tor any costs taxed against them. 

Dated this ninth day of January, A. D. 1882. 

EMERY A. STORRS. 


Endorsed: Tiled Jan’y 9th, A. D. 1882. W. H. Bradley, clerk. 


On the same day, to wit, on the ninth day of January, A. D. 1882, 

there issued out of said clerk’s office a writ of summons In 

a said entitled cause, which said writ, together with the return 

of the marshal endorsed thereon, is in the words and figures 
following, to wit: 


Summons. 
NorRTHERN District OF ILLINOIS, 8s: 
Circuit Court of the United States of Ameriea. 


The United States of America tothe marshal of the northern district 
of Illinois, Greeting : 


We command you to summon Cleveland Rolling Mill Company, 
if found in your district, to be and appear before our judges of our 
circuit court of the United States for the northern district of Illinois 
on the first day of the next term thereof, to be holden at Chicago, in 
the district aforesaid, on the first Monday of March next, to answer 
unto Charles D. Rhodes and David C. Bradley of a plea of trespass 
on the case upon promises to their damage, as it is alleged, of one 
hundred thousand dollars ; and have you then and there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Chicago aforesaid, this 
9th day of January, In the year of our Lord one thousand eight hun- 
dred and eighty-two, and of our Independence the 106th year. 


[SEAL] WM. H. BRADLEY, Clerk. 
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5 ° Marshal’s Return. 


I have served the within writ on the Cleveland Rolling Mill Co. 
by reading the same to and in the presence and hearing of N. D. 
Pratt, agent of said company, this 9th day January, 1882. 

A. M. JONES, U. S. Marshal, 
By R. D. SHERMAN, D'’p’t. 


Endorsed: Filed Jan’y 19th, A. D. 1882. W. H. Bradley, clerk. 


On the same day, to wit, on the ninth day of January, A. D. 1882, 
eame the plaintiffs, by their attorney, and filed in said clerk’s office 
their affidavit of amount due and attachment bond in said entitled 
“ause, Which said affidavit and bond are, respectively, in the words 
and figures following, to wit: 


A ffidavit. 


NORTHERN District OF ILLINOIS, 8s: 
Charles D. Rhodes, being duly sworn, deposes and says that he is 
a member of the firm of Rhodes and Bradley, s said firm being com- 
posed of this deponent and David C. Bradley ; that this deponent 
and the said David C. Bradley are citizens of the State of Illinois, 
and are both voxilents of the city of Chicago, in said State of 
6 [linois; that the Cleveland Rolling Mill ‘Company is a Cor- 
poration created, existing, and doing business under and by 
virtue of the laws of the State of Ohio, and is, and its stockholders 
are, citizens of that State; that the said Cleveland Rolling Mill Com- 
pany is indebted to the said firm of Rhodes and Bradley. in the sum 
of one hundred thousand dollars upon certain contracts made and 
entered into between the said Cleveland Rolling Mill Company and 
the said Rhodes and Bradley for the sale by the said Rhodes and 
Bradley to the said Cleveland Rolling Mill Company of the product 
of fourteen thousand tons of iron ore, to be manufactured into pig- 
iron by the Leland Furnace Company, of Leland, Michigan, and 
which said iron said Cleveland Rolling Mill Company agreed to 
receive as rapidly as shipped and pay to said Rhodes and Bradley 
the sum of forty-five dollars per ton therefor; that the said Cleve- 
land Rolling Mill Company retused to receive said iron in pursu- 
ance of said contract and refused to pay therefor, whereby the said 
Rhodes and Bradley suffered and sustained damage to the sum of 
one hundred thousand dollars. 
And deponent further states that the said Cleveland Rolling Mill 
Company is not a resident of this State, and that its place of resi- 
dence is Cleveland, in the State of Ohio. 
7 And further deponent s saith not. 


CHAS. D. RILTODES. 
Subscribed and sworn to before me this 9th day of January, A. D. 


1S82. 
H. 8. wr 


U.S. Com. 


Endorsed: Filed Jan. 9, 1882. Wm. H. Bradley, clerk. 
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Attachment Bond. 


Know all men by these presents that we, Charles D. Rhodes, 
David C. Bradley, and William Borden, constituting the firm of 
Rhodes and Bradley, are held and firmly bound unto the “Cleveland 
Rolling Mill Company” in the penal sum of two hundred dollars, 
lawful money of the United States; for the payment of which said 
sum, well and truly to be made, we bind ourselves, our heirs, execu- 
tors. and administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this ninth day of January, A. D. 
1882. 

The condition of this obligation is such that whereas the above- 
bounden Charles D. Rhodes and David C. Bradley have, on the day of 
the date hereof, prayed an attachment out of the circuit court of the 

United States of America for the northern division of [linois 
8 against the estate of the above-named Cleveland Rolling Mill 

Company for the sum of one hundred thousand dollars, and 
the same being about to be sued out of said court, returnable on the 
first Monday of March, A. D. 1882, to the term of the said court then 
to be holden: Now, if the said Charles D. Rhodes and David C. Brad- 
ley shall prosecute their said suit with effect, or, in case of failure 
therein, shall, well and truly, pay and satisfy the said Cleveland 
Rolling Mill Company all such costs in said suit and such damages 
as shall be awarded against the said Cleveland Rolling Mill Com- 
pany, their executors or administrators, In any suit or suits which —_ 
may hereafter be brought for wrongfully suing out the said attach- 
ment, then the above obligation to be void; otherwise to remain in 
full force and effect. 
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RHODES & BRADLEY. [seat. 
DAVID C. BRADLEY. [SEAL 
CHARLES D. RHODES. [seat 
WM. BORDEN. SEAL. | 


Signed, sealed, and delivered in the presence of— 
H. 8. STODDARD. 


Endorsed: Filed and approved by me this 9th day of January, A. 
D. 1882. W. H. Bradley, clerk. 


ei 


- 


ie 


9 On the same day, to wit, on the ninth day of January, A 
DD. 1882, there issued out of said clerk’s office an attachment 
writ in said entitled cause, which said writ, together with the return 
of the marshal endorsed thereon, is in the words and figures follow- 
ing, to wit: 
Attachment Writ. 


NORTHERN District oF ILLINots, ss: 
Circuit Court of the United States of Amerien. 


The United States of America to the marshal of the northern dis- 
trict of [linois, Greeting : 
Whereas Charles D), Rhodes and David C. Bradley hath complained 


CHARLES D. RHODES ET AL. D 


that the Cleveland Rolling Mill Company is justly indebted to them 
to the amount of one hundred thousand dollars, and oath having 
been also made that the said Cleveland Rolling Mill Company is 
not a resident of said northern district of Illinois, but that its place 
of residence is In the State of Ohio; 

And the said Charles D. Rhodes and David C. Bradley having 
given bond and security according to law, we therefore command 
you that you attach so much of the estate, real or personal, of the 
sald Cleveland Rolling Mill Company to be found in your district 

as shall be of value sufficient to satisfy the said debt and 
10 costs, according to the said complaint, and such estate so at- 
tached in your hands to secure or so to provide that the same 
may be hable to further proceeding thereupon according to law, and 
that you summon the said Cleveland Rolling Mill Company to appeat 
~e answer the complaint of the said Charles D. Rhodes and David 

Bradley, at a circuit court of the United States for the northern 
listrict of Illinois to be holden at Chicago, in the district aforesaid, 
upon the first Monday of March next, and that vou also summon 
A. D. Pratt and Brown, Howard and Company, and such other per- 
sons as you shall be required by the said garnishors as garnishees, 
to be and appear before the said court on the said first Monday of 
March, A. D. 1882, then and there to answer what may be objected 
against them, when and where you shall make known to the said 
court how you have executed this writ; and have you then and 
there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Chicago aforesaid, this 
ninth day of January, in the vear of our Lord one thousand cight 
hundred and eighty-two, and of our Independence the 106th year. 


[sear] W. H. BRADLEY, Clerk. 


11 Marshal’s Return. 


I have executed this writ by reading the same to G. I. Ives, agent 
of Brown, Howard and Company, on the 9th day of January, 1882, 
and by delivering to him a true copy of this writ to Brown, Howard 
& Co. on the 10th day of Jan’y, 1852, and by readine the same to 
N. D. Pratt on the 9th of Jan’y, 1852. 

A. M. JONES, | 
U.S. Marshal, 
By KR. D. SHERMAN, D’p't. 


a 


(Endorsed :) Filed M’ch 5d, A. D. 1882. W. HL. Bradley, clerk. 


12 Afterwards, to wit, on the fifteenth day of April, A. D. 1882, 

came the plaintiffs, by their attorneys, and filed in said clerk’s 
office their declaration in said entitled cause, which said declaration 
is in the words and figures following, to wit: 
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6 THE CLEVELAND ROLLING MILL CO. VS. 
Declaration. 
NorRTHERN District OF ILLINOIS, 8s: 
United States Circuit Court. May Term, A. D. 1882. 


Coaries D. Ruopes and Davip C. Brapuey, Plaintiffs, 
US. 
THe CLEVELAND Rotting Miri Company, Defendant. 


Charles D. Rhodes and David C. Bradley, plaintiffs in this suit, 
by Emery A. Storrs, theirattorney, complain of The Cleveland Roll- 
ing Mill Company, defendant in this suit, summoned, &e., of a plea 
of trespass on the ease on promises— 

lor that whereas the said plaintiffs are residents and citizens of 
the State of IHlinois aforesaid, and were partners and manufacturers 
of and dealers in pig-irons and other iron findings at, to wit, a¢ 

Chicago, in the said northern district of Illinois, at the time 
13 of the making of the contract hereinafter alleged between 

said plaintiff’ on the one part and said defendants, a corpo- 
ration duly organized and existing under the laws of the State of 
Ohio, a citizen and resident of Cleveland, in said State, on the other 
part. 

And the said plaintiffs aver that heretofore, to wit, on the 14th 
day of January, 1880, they made and entered into a contract in 
writing under their firm name of Rhodes & Bradley with the Le- 
land Tron Company, which said Leland [Iron Company 1s a corpo- 
ration organized under the laws of the State of Michigan and = en- 

eaged in the business of manufacturing pig-iron; and in and by 
said contract it was agreed between these plaintiffs and said Leland 
Iron Company as follows, towit: The said plaintiffs agreed to peers 
and deliver to said Leland Iron Company, on board vessel at Es 
canaba, in the State of Michigan, fourteen thousand tons of iron ore, 
to be by s said company manufactured into pig-iron, which said ore 
was to be of the kind and qualities following, at the following- 
named prices, to wit: 5,000 tons Norway mine ore, at $6.25 per ton; 
6,000 tons Cleveland mine hard ore, at $8.75 per ton; 1,500 tons 
Rolling Mill hemitite ore, at $6.75 per ton, and 1,500 tons Stephen- 
son mine ore, at $6.50 per ton. The delivery of said Cleveland 
mine ore, it was by said contract agreed, should be subject to 
the contingencies of strikes and accidents at the mine, as pro- 

vided in a certain contract between these plaintiffs and 
14 the owners of said mine; and said contract further provided 

that in case the freight from Escanaba should be more or less 
than $1.25 per ton the loss or gain on the same should be divided 
between said parties, and plaintiffs i in said contract agreed to pay 
sight-drafts drawn by said iron company for amount of freight as 
fast as earned, and charge the same to the said iron company. These 
plaintiffs in said contract also agreed to deliver 1,500 tons of said 
ore in May, 1880, navigation permitting, and 2,500 tons each month 
thereafter as nearly as it could reasonably be done, and to deliver 
all of said ore to vessels before November Ist, 1880. 
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And plaintiffs further agreed in said contract to purchase from 
said Leland Iron Company the entire product of said fourteen thou- 
sand tons of ore when by it manufactured into pig-iron at and for 
the price of $40 per ton, delivered at Chicago, in the State of Ilh- 
nois, or $40.25 per ton delivered at Cleveland, in the State of Olno, 
at the option of these plaintiffs, and the said Leland Tron Cempany 
by said contract further agreed to manufacture all of the ore received 
under the contract into pig-iron of the grade and quality desired 
by plaintiffs as nearly as practicable, and to ship the same in cargo 
lots as rapidly as possible after manufacture to these plaintiffs at 

Chicago or Cleveland at the option of plaintiffs as aforesaid. 
15 Plaintiffs further aver that after making said contract with 

the said Leland Iron Company as aforesaid, to wit, February 
16th, 1880, they did, under the name and style of Rhodes & Bradley, 
make and enter into a contract in writing with the defendant, The 
Cleveland Rolling Mill Company, in and by which said written con- 
tract the said defendant and these plaintiffs mutually covenanted 
and agreed as follows—that is to say : 

These plaintiffs in and by said contract sold to said defendant, and 
said defendant agreed to receive and pay for to these plaintiffs, the 
entire product of thesaid fourteen thousand tons of oreto be delivered 
to and manufactured into pig-iron by the Leland ‘Iron Company of 
Michigan, under its contract with these plaintiffs as hereinbefore set 
forth, which said iron these plaintiffs in said contract with defend- 
ant agreed should be manufactured with chareoal into number one 
and number two iron as nearly as possible, and to ship the same in 
vessel cargoes to the defendant at Cleveland as rapidly as possible 
during the season of navigation of the year 1880, and = such 
portion of the product of said ore as was made after the 
close of navigation in 1880 these plaintiffs agreed to ship by 
vessels to Cleveland on the opening of navigation in 1881, or as 

near the opening of navigation as possible; and these plaintiffs 

16 further agreed that the defendant should have the privilege 
of ordering the iron made too late for shipment during the 
season of navigation in 1880 through by railroad to Cleveland dur- 
ing the winter of 1880 and 15881, it, said defendant, paying the ad- 
ditional cust of hauling to railroad and freighting to Cleveland over 
and above what it would cost plaintiffs to ship by lake on opening 
of navigation in 1881. 
And said defendant, upon its part, in and by said contract, further 


agreed to receivesaid ironas rapidly as shipped to it by plaintiffs there 


for the sum of forty-five dollars ($45) per ton of twenty-two hundred 


and forty ( 


‘) 6) 


40) pounds each cash at time of delivery on rail or 


vessel at Cleveland, Ohio, and said defendant further agreed to furnish 


a good and sufficient dock at which to unload the vessels in which 


said iron was shipped, and to pay to such vessels any demurrage 
they might be justly entitled to by reason of delay in furnishing a 
dock at which said vessels could be discharged. And it was further 


agreed between said parties in and by said contract that the defend- 
ant should have the option of taking a portion of said iron delivered 
at Chicago, Illinois, upou the same terms and conditions as herein- 
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before set forth for delivery at Cleveland, Olio, and in said contract 


it was further agreed and recited that as the contract of the 
7 plaintiffs with the mining companies which were to furnish 
said ores provided that in case of accident or strikes at their 
mines, resulting in reduced output or product of ore, the said com- 
panies were to have the privilege of reducing the amount of ore due 
to these plaintiffs in same proportion as other sales; that the said 
defendant should not hold) plaintiffs Hable for the delivery of pig- 
iron under said contract beyond the product of such ores as were 
delivered to plaintiffs by said mining companies, and said defendant 
also in said contract agreed that in case of accidents or strikes at the 
furnace of the said Leland Iron Company, resulting in the stoppage 
of said furnace, then, in that ease, these plaintiffs were not to be held 
responsible for delivery of pig-iron under said contract beyond the 
responsibility of the said Leland [ron,Company to these plaintiffs 
under the contract with them, as hereinbefore set forth, and the said 
contract with the said Leland Tron Company and the contracts of 
plaintiffs with the said mining companies who were to furntsh ore 
out of which said iron was to be made were, by stipulation therein 
contained, made part of the said contract between these plaintiffs 
and said defendant herein sued upon and set forth, copies of all of 
which the said several contracts and agreements are hereunto at- 
tached and made a part hereof, being marked Exhibits “A” to “IF,” 
respectively. 
1S Plaintiffs further aver that they have fully performed all 
and singular the agreements, covenan‘s, and conditions In 
and by said contract with the said Leland Iron Company, and in 
and by said contract between these plaintiffs and the defendant, as 
hereinbefore set forth by them to be performed, and have fully exe- 
cuted, complied with, and performed said contracts upon their 
part. 

Plaintiffs aver that the fourteen thousand tons of ore mentioned 
in suid contract with the said Leland [ron Company were by them 
duly delivered to said iron company as provided in said contract, 
and that said iron company, upon such delivery, immediately began 
the manufacture of said ore into pig-iron and worked continuously 
at such manufacture until all of said 14,000 tons of ore was made 
into pig-iron, and that the entire product of said ore amounted to 
eight thousand and seventy-five tons and three hundred pounds of 
iron, and that, as rapidly as the same was so manufactured, these 
plaintiffs from time to time shipped the same in cargo lots, as pro- 
vided in their contraet with defendant, to the defendant at Cleve- 
land, Ohio, and, up to the 7th day of May, 1881, the said defend- 
ants had received anc paid for of said iron and product ninety-four 
hundred and twenty-two tons; and thereafter, to wit, May 7th, 1881, 

these plaintiffs, in pursuance of their said contract, shipped 
19) to defendants a cargo lot of said iron, part product of said 
ore, amounting to five hundred and _ fiftv-four tons and 610 
pounds, and when said cargo reached the city of Cleveland it was, 
on said 7th day of May, duly tendered to said defendant, and pay- 
ment therefor at the contract price duly demanded, but that said 


an oe 4 Oe 


CHARLES D. RHODES ET AL. 


defendant then and there refused, and still does refuse, to receive 
said cargo of iron, or any part thereof, or to pay the contract price 
therefor, or any part thereof. 

Plaintiffs further aver that thereafter, to wit, on May 16th, 1881, 
they duly tendered to said defendants another cargo of said iron, 
product of said ores, amounting to five hundred and eighty-three 
tons and 740 pounds, and duly demanded payment for the same at 
the contract price aforesaid, which said cargo of iron the said defend- 
ant refused to receive, and still does refuse to accept, the same, or 
any part thereof, and then and there refused, and _ still does refuse, 
to pay, to these plaintiffs the said contract price therefor, or any part 
thereof. 

And on the following dates these plaintiffs, in pursuance of their 


said contract duly shipped to said defendant at Cleveland, in vessel 


‘argoes, the following amounts and quantities of said iron, product 
of said ore, as follows, to wit: May 20th, 1881, by propeller “ Nor- 
man,” five hundred and ninety tons and four hundred pounds ; 

May 24th, 1881, by schooner “ M. J. Wilcox,” six hundred 
2() and ninety-seven tons and 1,300 pounds; June 8th, 1881, by 

propeller “ Norman,” five hundred and ninety-four tons and 
1,570 pounds; June 4th, 1881, by schooner “ F. J. King,” five hun- 
dred and fifty-seven tons and 2,120 pounds; June 25d, 1881, by pro- 
peller “ Norman,” five hundred and ninety tons and six hundred 
and thirty pounds; July 2nd, 1881, by propeller “ Norman,” four 
hundred and eighty-four tons and 1,790 pounds; each of which 
‘argoes arrived at Cleveland by due course of transportation, and on 
the arrival of each the same was by these plaintiffs duly tendered to 
the said defendant in pursuance of said contract, and the said de- 
fendant then and there, at the time of each tender, refused to receive 
said iron, or any part thereof, and still does refuse to receive the 
same, and, although at the time of each tender requested so to 
do, at the time refused to pay these plaintiffs the contract price of 
sald iron, or any part thereof, and still does refuse to pay the same, 
or any part thereof. 

Plaintiffs further say the aggregate amount of the iron so shipped 
and tendered to the defendant, and which said defendant, in viola- 
tion of its said contract, so refused to receive and pay for to these 
plaintiffs as aforesaid, is four thousand six hundred and fifty-three 
tons and three hundred pounds, and that, by virtue of said contract, 
as hereinbefore set forth, the said defendant is justly and truly in- 


i debted to these plaintiffs for suid four thousand six hundred 


21 and fifty-three tens and three hundred pounds of said iron at 
the price by it agreed to be paid in said contract. 

And these plaintiffs aver that, although they have, as hereinbefore. 
alleged, fully complied with and performed all and singular the 
agreements, conditions, and covenants by them to be performed 
under said contract with said defendant, and have duly tendered to 
the defendant the entire product of the said fourteen thousand tons 
of ore mentioned in said contract, as therein provided, yet the said 
defendant has hitherto refused, and still does refuse, to receive and 
pay for the said four thousand six hundred and fifty-three tons and 
2—427 
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three hundred pounds of said iron as by virtue of said contract it 1s 
bound to do, and has hitherto wholly refused and neglected, and 
still does refuse, to further carry out said contract upon its part, to 
the damage of these plaintiffs in the sum of one hundred thousand 
dollars, and therefore they bring suit, &e. 
EMERY A. STORRS, 
Att’y for PUt fs. 


22 Exuipir A. 
Contract Between Rhodes & Bradleu and Cleveland Iron Mine. 


“Dec. 29rn, 1879. 
“Messrs. Rhodes & Bradley. 

“GENTLEMEN: We will sell you six thousand (6,000) tons of our 
No. 1 ore, delivered on cars at our mines in about equal quantities 
monthly, from May to November next, inclusive, at six and 9,5 dol- 
lars (86.50) per gross ton, payable on the 10th day of each month in 
cash for the ore delivered the preceding month, it being under- 
stood and agreed that in case of accident at the mine or any other 
event which may happen there to reduce our production the above 
amount is to be reduced in the same proportion as our other sales. 

“Yours truly, FRED. A. MORSE, See’y.” 


93 Exurpir B. 


thodes & Bradley’s Contract With the Menominee Mining Co. for 
‘Norway Ore.” 


“MILWAUKEE, Dec. 26, 1879. 
“Thodes & Bradley, Chicago, IIIs. 

“GENTLEMEN: The Menominee Mining Co. proposes to sell you 
ten thousand tons Norway iron ore, to be delivered f. 0. b. vessels at 
Escanaba in about equal quantities, monthly, during the season ef 
navigation of ISSO, at five and 4%,°, dollars per gross ton. Payment 
for same to be made on the 15th day of the month for all ore‘de- 
livered the previous month in cash. 

“Yours, &e., J.J. HAGERMAN, Pres. 

“ Accepted. 

“RHODES & BRADLEY.” 
24 {XHIBIT C, 
Rhodes & Bradley’s Contract for the “ Rolling Mill Mine” Ore. 
“ Messrs. Rhodes & Bradley, Chicago, IIIs. 

“GENTLEMEN: I will sell you sixteen thousand and five hundred 
tons of ‘ Berringer hematite iron ore,’ from the ‘Rolling Mill mine,’ 
of standard quality, of which fifteen thousand tons is for the ‘ Joliet 


Stecl Co., and fifteen hundred tons for the ‘Leland Furnace Co,’ 
delivered on cars at said mine in about equal quantities monthly 
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during the season of navigation in 1880, commencing in April or 
May to November, inclusive, at 4 and ;°,°7 dollars ($4.50) per gross 
ton, and payable on the 10th of each month, in cash, for the ship- 
ments of the preceding month ; it being also understood and agreed 
that in case of accident at the mine or any other event that may 
happen to reduce the production from the mine the above amount 
is to be reduced in proportion as my other sales. Your acceptance 
of above will be a sufficient contract between us. 
“GEORGE BERRINGER, 


=, | “ Lessee Rolling Mill Mine. 
; “By SAMUEL MATHER, 
| “ Tis Agent.” 
f 
B 25 Exuipit D. 
| Contract of Ithodes and Bradley for Ore from the Stephenson Mine. 
“MILWAUKEE, April 14th, 1880. 


“ Please to deliver to Messrs. Rhodes & Bradley, of Chicago, three 

thousand gross tons of iron ore from the Stephenson mine, they 
to take the ore upon the same terms of our contract with your com- 

pany; the ore delivered to them to apply as a part of the 10,000 

‘ gross ton- purchased of you. 

| “J. M. BEAN, 


“See’y Spring Lake Iron Co. 
~| “To H. Ludington, pres’t of Lumberman,s Mining Co.” 


Kndorsed: “Accepted. HH. Ludington, prest. Lumberman’s Min- 
| ing Co.” 
= 
26 Iexnipir ik. 
thodes and Bradley’s Contract with the Leland Iron Company. 
“CHicaco, January 14th, 1880. 

“Agreement made this day between Messrs. Rhodes & Bradley, of 
i Chicago, and the Leland Iron Company, of Detroit, witnesseth: 
‘ Ist. Rhodes & Bradley agree to furnish the Leland Iron Company 
i 
* 


standard iron ores properly mined, as follows: 
“(000 tons Cleveland mine hard ore (@ $8.75 per ton. 


‘ “5,000 tons Norway ” 2 (@ 6.25 per ton. 
. — 1,500 tons Rolling Mill hemadite (@ 6.75 per ton. 
a s ~~ © 7,500 tons Stephenson mine (@ 6.50 per ton. 

| “All free on board vessel at Escanaba. 

‘ “Delivery of the Cleveland ore, however, to be subject to con- 
| tingencies of strikes and accidents at mines, as provided by contract 
between Rhodes & Bradley and owners of mine. 

’ “The above price for ore is based upon the assumption that rail 


freights from mines to Escanaba will be $1.25 per ton; if more or 
less than that sum the excess or amount less shall be equally di- 
vided between the parties thereto. 

“9d. They agree to accept and pay sight drafts of Leland [ron 
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Company for amount of freights on the ore as fast as earned by vessels 

for carrying same from Escanaba to Leland, charging the amount 
of said drafts as paid to the Leland Iron Company. 

27 “ 3rd. The above ores to be furnished—1,500 tons in May, 
ISSO, navigation permitting, and 2,500 tons each month there- 

after as nearly as may be, and all to be delivered to vessel before 

November Ist, 1880, and in suitable quantities of each for the mix- 

tures desired by said Rhodes & Bradley. 


“4th. Rhodes & Bradley agree to purchase the entire product of 


pig-iron of the Leland furnace made from the ores so furnished at 
the rate of $40.00 per ton, cash, delivered over the rail at Chicago, 
or $40.25, cash, at Cleveland, at the option of said Rhodes & Brad- 
ley, they to provide proper decking facilities for prompt unloading 
of vessels. 

“Sth. Rhodes & Bradley agree to pay freight on pig-iron as earned 
from Leland to Chicago or Cleveland, and also the sum of $12 per 
ton on all pig-iron as shipped, upon sight drafts of Leland Iron 
Company, with bill of lading attached, both to be charged to the 
Leland Iron Company, the remainder of price of product to be ap- 


plied in payment of purchase price of delivered ore until cost of 


said ore, including freights on ore to Leland, is paid. 

“6th. Leland Iron Company agrees to manufacture pig-iron from 
sald ores as nearly as practicable of the grades which said Rhodes 
& Bradley shall desire, and to ship same in cargo lots as rapidly as 

possible after manufacture during season of navigation to 
28 suid Rhodes & Bradley, to Chicago or Cleveland as aforesaid. 
“RHODES & BRADLEY. 
“LELAND IRON COMPANY, 
“By V. kK. MOORE, Pres’t. 
“GEO. W. MOORE, See’y. 


“We hereby guarantee fulfillment of the above contract on part 
of L. I. Co. 
“V. K. MOORE. 
“GEO. W. MOORE.” 


Dy Exutpir F. 


Contract Between Rhodes & Bradley and the Cleveland Rolling Mill 
Company Sued Upon. 


“This agreement, made this sixteenth day of February, A. D. 1880, 
by and between Rhodes & Bradley, of Chieago, Ills., and the Cleve- 
land Rolling Mill Co., of Cleveland, Ohio, witnesseth: That said 
Rhodes & Bradley have sold to the said Cleveland Rolling Mill Co. 
the entire product of fourteen thousand (14,000) tons iron ore, to be 
manufactured into pig-iron with charcoal by the Leland Furnace 
Co., of Leland, Mich., said furnace to make as nearly all numbers 
one and two iron as possible, and to be shipped in vessel cargoes as 
rapidly as possible to the Cleveland Rolling Mill Co., at Cleveland, 
Ohio, during the season of navigation of 1880. Such portion of the 
product of said ores as 1s made alter the close of navigation of 1880 
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is to be shipped by vessel to Cleveland on the opening of navigation 
of 188], or as near the opening as possible, said Cleveland Rolling 
Mill Co. to have the privilege of ordering the iron which may be 
made too late for shipment by lake during the season of LSS80 
through by rail to Cleveland during the winter of ISSO & 15S], 
they to pay the additional experse of hauling to railroad and freight- 
ing through to Cleveland by rail over and above what it would 

cost Rhodes & Bradley to ship by lake on the opening of 
OU navigation 1881. 

“Said Cleveland Rolling Mill Co. agree to receive said iron 
as rapidly as shipped and to pay forty-five dollars (845) per ton 
(2,240 Ibs.) cash for same delivered on rail of vessel at Cleveland, 
Ohio. The Cleveland Rolling Mill Co. are to have the option of 
tuking a portion of the iron delivered at Chicago, Il]s., at the same 
price and on the same terms and conditions as stated above for 
delivery in Cleveland, said Cleveland Rolling Mill Co. to furnish 
a good and suitable dock at which to unload vessels, either at Cleve- 
land or Chicago, and to pay vessels any demurrage which they may 
be justly entitled to by reason of delay in furnishing a dock at which 
they can be discharged. 

“The iron ore to be furnished at the Leland Iron Co., out of which 
sald iron is to be manufactured, is as follows: 
“6,000 tons Cleveland mine. 
“5,000 “ Norway . 
“900 “ Rolling Mill mine. 
“1,500 “ Stephenson x 
“And whereas Rhodes & Bradley’s contracts with said mining 
companies are to the effect that in case of accidents or strikes at said 
mines, resulting in reduced output of ore, said companies are to have 
the privilege of reducing the amounts due Rhodes & Bradley, as 
above stated, In same proportion as other sales, the said Cleveland 
Rolling-Mill Co.agree not to hold Rhodes & Bradley responsi- 
ol ble for delivery of pig-iron beyond the preduct of such ores 
as the mining companies deliver them ; also in case accidents 
or strikes at said Leland furnace, resulting in the stoppage of said 
furnace, then Rhodes & Bradley are not to be held responsible for 
delivery of pig-iron under the contraet beyond the responsibility of 
the Leland Iron Co, to them, under contract between said Leland 
Tron Co. and Rhodes & Bradley, dated Jan. i4th, 1880, which con- 
tract, as well as Rhodes & Bradlev’s contracts with the mining com- 
panies, is hereby made a part of this agreement. 
“RHODES & BRADLEY. 
“CLEVELAND ROLLING MILL CoO. 
“WM. CHISHOLM, J. Prest.” 


endorsed: Filed April 15, 1882. Wm. HH. Bradley, clerk. 
o2 Afterwards, to wit, on the twenty-sixth day of September, 
A.D. 1SS2, came the defendant, by its attorneys, and filed in 
sald clerk's office its demurrer in said entitled cause, which said de- 
murrer is In the words and figures following, to wit: 
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Demurrer. 
NoRTHERN District or ILLINOIS, 88: 
United States Circuit Court. July Term, A. D. 1882. 


CHARLES D. Ruoopes and Davip C. BRADLEY 
Vs. 


Tue CLEVELAND Roitiinc Minit Company. 


And the said defendant, The Cleveland Rolling Mill Company, by 
Lawrence, Campbelland Lawrence, its attorneys, comes and defends, 
ete., when, ete., and says that the said declaration and the matters 
therein contained, In manner and form as the same are therein set 
forth, are not sufficient in law for the said plaintiffs to maintain their 
aforesaid action against the said defendant; and that the said de- 
fendant, The Cleveland Rolling Mill Company, is not bound by law 
to answer the same, and this the said defendant is ready to 

verify. 
Oo And the said defendant shows unto the court the following 
special causes of demurrer to the said declaration, to wit: 


1. For that the said declaration does not aver that the said plain- 
tiffs delivered 1,500 tons of iron ore in May, A. D. 1880, and 2,500 
tons of iron ore in each month thereafter, and all before November, 
A.D. 1880, as required by said contract with the Leland Iron Com- 
pany in said declaration set forth. 


2. For that it appears by the said declaration that the shipments 
in 1881 to Cleveland began on May 20th, and continued to July 2nd, 
IS81, which was not in accordance with the said contract, which 
said contract required shipments to be made on the opening of 
navigation in 1881, or as near the opening as possible. 


3. For that the general averment of performance by the said 
plaintiffs in theirsaid declaration 1s uncertain, informal, and insuffi- 
cient. se 

4. For that it appears in and by said declaration that said plain- 
tiffs did not, on their part, observe and perform the contract between 
them and said defendant. 

Wherefore, and for divers other good causes of demurrer appear- 

ing upon the face of said declaration, the said defendant prays 
Od judgment thereof and that the said plaintiffs may be barred 
from having or maintaining their said action against it. 
LAWRENCE, CAMPBELL ann LAWRENCE, 
Attorneys for Def. 


Endorsed: Tiled Sept. 26, 1882. Wm. H. Bradley, el’k. 


Afterwards, to wit, on the eighteenth day of December, in the De- 
cember term of said court, A. D. 1882, in the record of the proceed- 
ines thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 
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‘day of January, 1880, they made and entered into a contract in 
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Order. 


CoaruEs D. RuHopeEs et al. 
Us, 
THE an EVELAND RoLLING MILL COMPANY. 


Now come the parties, by their attorneys, and on motion of the 
plaintiffs, by their attorney , leave is given them to amend their 
declaration, and on motion of the defendant, by its attorneys, it Is 
ordered that the demurrer on file stand to the declaration as amended, 
and now comes on to be heard said demurrer, and, after hearing the 
arguments of counsel, the court takes the same under advisement. 
35 Afterwards, to wit, on the twenty-sixth day of December, 

A. D. 1882, came the piaintiffs, by their attorneys, and filed 
in said clerk’s office their amended declaration in said entitled cause, 
which said amended declaration 1s in the words and figures follow- 
ing, to wit: 

Amendment to Declaration. 
United States Cireuit Court, Northern District of Illinois. December 
| Term, A. D. 1882. 
CHARLES D. Ropes and Davip C. BRADLEY 
vs. No. 17751. No. 574A. 
THe CLEVELAND ROLLING Minit Company. 

And now come the plaintiffs, by Emery A. Storrs, their attorney, 

and move the court for permission to amend their declaration hitherto 


filed in the above-entitled cause by adding thereunto the following 
count, to wit: 


Second Count. 


And also for that whereas the said plaintiffs are residents of the 

State of Illinois aforesaid, and were partners and manufacturers of 

and dealers in pig-irons and other iron findings at, to wit, a¢ 

36 Chicago, in the said northern district of Illinois, at the time 

of the making of the contract hereinafter alluded to between 

said plaintiffs on the one part, and said defendants, a corporation 

duly organized and existing under the laws of the State of Olio, a 
citizen and resident of Cleveland, in said State, on the other part. 

And the said plaintiffs aver that heretofore, to wit, on the 14th 


writing, under their firm name of Rhodes and Bradley, with the 
Leland Iron Company, which said Leland Iron Company is a cor- 
poration organized under the laws of the State of Michigan, and 
engaged in ‘the manufacture of pig-iron; and in and by said con- 
tract it was agreed between these plaintiffs and said Leland Iron 
Company as follows, to wit: The said plaintiffs agreed to furnish 
and deliver to said Leland Iron Company on board vessel at Es- 
canaba, in ,the State of Michigan, fourteen thousand tons of iron 
ore, to be Ly said company manufactured into pig-iron, which said 
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ore was to be of the kind and qualities following, at the following- 
named prices, to wit: 5,000 tons Norway mine ore, at $6.25 per ton ; 
6,000 tons Cleveland mine ore, at $8.75 per ton ; 1,500 tons rolling- 
mill hermadite ore, at $6.75 per ton; and 1,500 tons Stephenson 
mine ore, at $6.50 per ton. The delivery of said Cleveland mine 
ore it was, by said contract, agreed should be subject to the contin- 
eencies of strikes and accidents at the mine, as provided In a 
certain contract between these plaintiffs and the owners of 
said mine; and said contraet further provided that in case 
the freight from Escanaba should be more or less than $1.25) per 
ton the loss or gain on the same should be divided between said 
parties, and plaintiffs in said contract agreed to pay sight-drafts 
drawn by said iron company for amount of freight as fast as earned, 
and charee the same to the said iron company. 

These plaintiffs in said contract also agreed to deliver 1,500 tons 
of said ore in May, 1880, navigation permitting, and 2,500 tons 
each month thereafter, as nearly as it could reasonably be done, and 
to deliver all of said ore to vessels before November Ist, 1580. 

And plaintiffs further agreed in said contract to purchase from 
said Leland [von Company the entire product of said fourteen thou- 
sand tons of ore when by it manufactured into pig-iron at and for 
the price of S40 per ton delivered at Chicago,in the State of Ilinots, 
or $40.25 per ton delivered at Cleveland, in the State of Olio, at the 
option of these plaintiffs; and the said Leland Tron Company by 
said contract further agreed to manufacture all of the ore received 
under the contract into pig-iron of tae grade and quality desired by 
plaintiffs, as nearly as practicable, and to ship the same in cargo lots 
as rapidly as pessible after manufacture to these plaintiffs at Chicago 

or Cleveland, at the option of plaintiffs, as aforesaid. 
58 Plaintiffs further aver that after making said contract with 

the said Leland Tron Company as aforesaid, to wit, February 
i6th, 1880, they did, under the name and style of Rhodes and Brad- 
ley, make and enter into a contract in writing with the defendant, 
The Cleveland Rolling Mill Company, in and by which said written 
contract the said defendant and these plaintiffs matually covenanted 
and agreed as follows—that is to say : 

These plaintiffs in and by said contract sold to said defendant, and 
said defendant agreed to reeeive and pay for to these plaintiffs, the 
entire product of the said fourteen thousand tons of ore, to be deliv- 
ered to and manufactured into pig-iron by the Leland Iron Com- 
pany of Michigan, under its contract with these plaintiffs as herein- 
before set forth, which said iron these plaintiffs in said contract with 
defendant agreed should be manufactured with chareoal into num- 
ber one and number two tron as nearly as possible, and to ship the 
same in vessel cargoes to the defendant at Cleveland as rapidly as 
possible during the season of navigation of the year 1880, and such 
portion of the product of said ore as was made after the close of navi- 
gation in IS8S80 these plaintiffs agreed to ship by vessels to Cleveland 
on the opening of navigation in ISSl,or as near the opening of 

navigation as possible; and these plaintiffs further agreed that 
ov the defendant should have the privilege of ordering the iron 
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made too late for shipment during the season of navigation 
in 1880 through by railroad to Cleveland during the winter of 1880 
and 1881, said defendant paying the additional cost of hauling to 
railroad and freighting to Cleveland over and above what it would 
cost plaintiffs to ship by lake on opening of navigation in 1881. 

And said defendant, upon its part in and by said contract, further, 
agreed to receive said iron as rapidly as shipped to it by plaintiffs 
there for the sum of forty-five dollars ($45) per ton of twenty-two 
hundred and forty (2,240) pounds each cash at time of delivery on said 
vessels at Cleveland, Ohio; and said defendant further agreed to fur- 
nish a good and sufficient dock at which to unload the vessels in 
which said iron was shipped, and to pay to such vessels any demur- 
rage they might be justly entitled to by reason of delay in furnish- 
ing a dock at which said vessels could be discharged. 

And it was further agreed between said parties in and by said 
contract that the defendant should have the option of taking a por- 
tion of said iron delivered at Chicago, Illinois, upon the same terms 
and conditions as hereinbefore set forth for delivery at Cleveland, 
Ohio; and in said contract it was further agreed and recited that as 
the contract of the plaintiffs with the mining companies which 

were to furnish the ores provided that, in case of accidents 
40 or strikes at their mines resulting in reduced output or pro- 

duct of ore, the said companies were to have the privilege of 
reducing the amount of ore due to these plaintiffs in same propor- 
tion as other sales, that the said defendant should not hold plaintiffs 
hable for the delivery of pig-iron under said contract beyond the 
product of such ores as were delivered to plaintiffs by said mining 
companies. 

And said defendant also in said contract agreed that in case of 
accidents or strikes at the furnace of the said Leland Iron Company 
resulting in a stoppage of said furnace, then in that case the plain- 
tiffs were not to be held responsible for delivery of pig-iron under 
said contract beyond the responsibility of the said Leland [ron 
Company to these plaintiffs under the contract with them as here- 
inbefore set forth, and the said contract with the said Leland Iron 
Company and the contracts of plaintiffs with the said mining com- 
panies, Who were to furnish ore out of which said iron was to be 
made, was by stipulation therein contained made part of the said 
contract between these plaintiffs and said defendant herein sued 
upon and set forth, copies of-all of which the said several contracts 
and agreements are hereunto attached and made a part hereof, be- 
ing marked “Exhibits ‘A, ‘B, ‘C, ‘D,/‘ EE, and ‘FY ” respect- 

ively. 
41 Plaintiffs further aver that they have fully performed all 

and singular the agreements, covenants, and conditions in 
and by said contract with the said Leland Iron Company, and in 
and by said contract between these plaintiffs and the defendants as 
hereinbefore set forth by them to be performed, and have fully ex- 
ecuted, complied with, and performed said contracts upon their part 
and have been at all times ready to keep and perform the same. 

But the plaintiffs aver that notwithstanding the premises herein- 
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ore was to be of the kind and qualities following, at the following- 
named prices, to wit: 5,000 tons Norway mine ore, at $6.25 per ton ; 
6,000 tons Cleveland mine ore, at $8.75 per ton ; 1,500 tons rolling- 
mill hermadite ore, at 86.75 per ton; and 1,500 tons Stephenson 
mine ore, at $6.50 per ton. The delivery of said Cleveland mine 

ore it was, by said contract, agreed should be subject to the contin- 

vencies of strikes and accidents at the mine, as provided in a 

certain contract between these plaintiffs and the owners of 

said mine; and said contract further provided that in case 

the freight from Escanaba should be more or less than $1.25 per 

ton the loss or gain on the same should be divided between said 

parties, and plaintiffs in said contract agreed to pay sight-drafts 

drawn by said iron company for amount of freight as fast as earned, 

and charge the same to the said iron company. 

These plaintiffs in said contract also agreed to deliver 1,500 tons 
of said ore in May, 1880, navigation permitting, and 2,500 tons 
each month thereafter, as nearly as it could reasonably be done, and 
to deliver all of said ore to vessels before November Ist, 1880. 

And plaintiffs further agreed in said contract to purchase from 
said Leland Iron Company the entire product of said fourteen thou- 
sand tons of ore when by it manufactured into pig-iron at and for 
the price of S40 per ton delivered at Chicago,in the State of [hinots, 
or $40.25 per ton delivered at Cleveland, in the State of Ohio, at the 
option of these plaintiffS; and the said Leland Tron Company by 
said contract further agreed to manufacture all of the ore received 
under the contract into pig-iron of tne grade and quality desired by 
plaintiffs, as nearly as practicable, and to ship the same in cargo lots 
as rapidly as pessible after manufacture to these plaintiffs at Chicago 

or Cleveland, at the option of plaintiffs, as aforesaid. 
38 Plaintiffs further aver that after making said contract with 

the said Leland Tron Company as aforesaid, to wit, February 
i6th, 1880, they did, under the name and stvle of Rhodes and Brad- 
ley, make and enter into a contract in writing with the defendant, 
The Cleveland Rolling Mill Company. in and by which said written 
contract the said defendant and these plaintiffs matually covenanted 
and agreed as follows—that 1s to say : 

These plaintiffs in and by said contract sold to said defendant, and 
said defendant agreed to reecive and pay for to these plaintiffs, the 
entire product of the said fourteen thousand tons of ore, to be deliv- 
ered to and manufactured into pig-iron by the Leland Iron Com- 
pany of Michigan, under its contract with these plaintiffs as herein- 
before set forth, which said iron these plaintiffS in said contract with 
defendant agreed should be manufactured with chareoal into num- 
ber one and number two iron as nearly as possible, and to ship the 
same in vessel cargoes to the defendant at Cleveland as rapidly as 
possible during the season of navigation of the year 1SS0, and such 
portion of the product of said ore as was made after the close of navi- 
gation in 1880 these plaintiffs agreed to ship by vessels to Cleveland 
on the opening of navigation In ISST,or as near the opening of 

havigation as possible; and these plaintiffs further agreed that 
ou the defendant should have the privilege of ordering the iron 
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made too late for shipment during the season of navigation 
in 1880 through by railroad to Cleveland during the winter of 1880 
and 1881, said defendant paying the additional cost of hauling to 
railroad and freighting to Cleveland over and above what it would 
cost plaintiffS to ship by lake on opening of navigation in 1881. 

And said defendant, upon its part in and by said contract, further, 
agreed to receive said iron as rapidly as shipped to it by plaintiffs 
there for the sum of forty-five dollars ($45) per ton of twenty-two 
hundred and forty (2,240) pounds each cash at time of delivery on said 
vessels at Cleveland, Ohio; and said defendant further agreed io fur- 
nish a good and sufficient dock at which to unload the vessels in- 
which said iron was shipped, and to pay to such vessels any demur- 
rage they might be justly entitled to by reason of delay in furnish- 
ing a dock at which said vessels could be discharged. | 

And it was further agreed between said parties in and by said 
contract that the defendant should have the option of taking a por- 
tion of said iron delivered at Chicago, [linois, upon the same terms 
and conditions as hereinbefore set forth for delivery at Cleveland, 
Ohio; and in said contract it was further agreed and recited that as 
the contract of the plaintiffs with the mining companies which 

were to furnish the ores provided that, in case of accidents 
AQ) or strikes at their mines resulting in reduced output or pro- 

duct of ore, the said companies were to have the privilege of 
reducing the amount of ore due to these plaintiffs in same propor- 
tion as other sales, that the said defendant should not hold plaintiffs 
hable for the delivery of pig-iron under said contract beyond the 
product of such ores as were delivered to plaintiffs by said mining 
companies, 

And said defendant also in said contract agreed that in case of 
accidents or strikes at the furnace of the said Leland Iron Company 
resulting in a stoppage of said furnace, then in that case the plain- 
tiffs were not to be held responsible for delivery of pig-iron under 
sald contract beyond the responsibility of the said Leland Iron 
Company to these plaintiffs under the contract with them as here- 
Inbefore set forth, and the said contraet with the said Leland Iron 
Company and the contracts of plaintiffs with the said mining com- 
panies, who were to furnish ore out of which said iron was to be 
made, was by stipulation therein contained made part of the said 
contract between these plaintiffs and said defendant herein sued 
upon and set forth, copies of-all of which the said several contracts 
and agreements are hereunto attached and made a part hereof, be- 
ing marked “Exhibits ‘A,’ ‘B, ‘C, ‘D,)‘E, and ‘F,’” respeet- 

ively. | 
41 Plaintiffs further aver that they have fully performed all 

and singular the agreements, covenants, and conditions in 
and by said contract with the said Leland Iron Company, and in 
and by said contract between these plaintiffs and the defendants as 
hereinbefore set forth by them to be performed, and have fully ex- 
ecuted, complied with, and performed said contracts upon their part 
and have been at all times ready to keep and perform the same. 

But the plaintiffs aver that notwithstanding the premises herein- 
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above set forth, the said defendant did, in or about the month of 
December, A. D. 1881, notify these plaintiffs that it would not re- 
ceive nor pay for any pig-lron manufactured, furnished, or tendered 
to it by them, in pursuance of the said contract, on or after the first 
day of January, A. D. 1881; and it repudiated said contract on its 
part and wholly refused to perform any or either of the conditions 
in said contraet, on its part to be kept and performed, and has hith- 
erto wholly refused and neglected, and still does refuse, to carry out 
suid contract, to the damage of these plaintiffs in the sum of one 
hundred thousand dollars, ‘and therefore they bring their suit, Xe. 
EMERY A. STORR 
Att'y for Plaintiffs. 


endorsed: Filed Dee. 26, 1882. W. H. Bradley, clerk. 
»] a 9 


42 Afterwards, to wit, on the twentieth day of January, A. D. 

IS85, came the plaintiffs, by their attorney, and filed in said 
clerk’s ofice their amendment to the original declaration in said en- 
titled cause, which said amendment Is in the words and figures fol- 
lowing, to wit: 


Amendment to Original Declaration. 
NORTHERN District oF ILLINOIS, 88°: 
United States Cireuit Court. 


CrarLes D. Ruopes and Davip C. Brap.ey, Plaintiffs, 
vs. 
THe CLEVELAND Roititina Mitt Company, Defendant. 


Strike out of said declaration all after the words “ pounds of iron,” 
on the 9th page and on the 9th line from the top, down to and in- 
cluding the words “ 1,290 pounds,” on the 11th page and 12th line 
from the top, and insert as follows in place thereof: 

“And that as rapidly as the same was so manufactured, and as 
rapidly as possible during the season of navigation of 18580, the 

plaintiffs from time to timeshipped the same in cargo lots as 
45 provided in their contract with defendant to the defendant 

at Cleveland, Ohio, and up to the seventh day of May, 1881, 
the said defendant had received and paid for said iron and product, 
thirty-four hundred and twenty-two tons.” 

“And the said plaintiffs aver that the said iron so manufactured 
by them as aforesaid was shipped to the said defendant in vessel 
cargoes at Cleveland as rapidly as possible during the season of 
navigation of 1580, and was so manufactured and shipped in pur- 
suance of said contract and as required and stipulated in and by 
said contract; that all said ore specified in said contract was manu- 
factured into numbers 1 and 2 pig-iron as nearly as possible, and 
that 4,655 tons and 300 pounds of numbers 1 and 2 pig-iron, the 
product of said ore, was made after the close of navigation in 1880, 
and was shipped by vessel cargoes to the defendant to Cleveland on 
the opening of navigation In 1881, or as soon after the opening of 
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ad 
navigation as possible, as stipulated and required in and by said 
contract and in pursuance thereof.” 
EMERY A. STORRS, 
Plaintifis’ Attorney. 
Endorsed : Filed Jan. 20, 1885. W. H. Bradley, clerk. 
44 Afterwards, to wit, on the thirteenth day of February, A. 
D. 1883, came the defendant, by its attorneys, and filed in 
oo said clerk’s office its pleas in said entitled cause, which said pleas 


are in the words and figures following, to wit: 
Pleas. 
NORTHERN District OF ILLINOIs, ss: 
United States Circuit Court. January Term, A. D. 1885. 
CHARLES D. RuHopkEs and Davin C. BRADLEY 


VE. 
THe CLEVELAND Rorntinc Mini Company. 


Now comes the said defendant, by its attorneys, Lawrence, Camp- 
bell & Lawrence, and for a plea to said declaration and the several 
counts thereof says that it did not undertake and promise in 
manner and form as set out in said declaration, and of this it puts 
itself upon the country. 

» . And for a further plea in this behalf said defendant says actio non, 

because it says that the plaintiffs did not deliver fifteen hundred 

(1,500) tons of said ore in the month of May, 1880, and twenty-five 
hundred (2,500) tons each month thereafter to the said Le- 

45 land Iron Company,although the navigation permitted such 
delivery, and this it is ready to verify. 

And for a further plea in this behalf this defendant says that said 
plaintiffs ought not to maintain their aforesaid action against this 
defendant, because it says that the said plaintiffs did not duly de- 
liver the said fourteen thousand (14,000) tons of ore mentioned in 
said contract with the Leland Iron Company to said iron company, 
as provided in said contract, as plaintiffs have averred in their said 
declaration, and of this it puts itself upon the country. 

And this defendant, fora further plea in this behalf, says actio 
non, because it says that the said plaintiffs have not fully complied 
with and performed all and singular the agreements, conditions, 
oa and covenants by them to be performed under such contract with 
| ‘said defendant, as said piaintiffs have alleged in their said declara- 
tion, and of this it puts itself upon the country. 

And fora further plea in this behalf said defendant says actio non, 

because it says that the plaintiffs did not, as they have alleged in 

their said declaration, ship by vessel cargoes to the defendant to 

Cleveland on the opening of navigation in "1881, or as soon after the 

opening of navigation as possible, the forty-six hundred and fifty- 
three (4,653) tons and three hundred (300) pounds of num- 

46 bers 1 & 2 pig-iron, manufactured after the close of navigation, 
A. D. 1880, and of this it puts itself upon the country. 
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And this defendant further says actio non, &c., because it says that 
said plaintiffs have not fully performed all and singular the agree- 
ments, covenants, and conditions in and by said contract with the 
said Leland Iron Company and in and _ by said contract between 
said plaintiffs and the defendaut, as hereinbefore set forth by them 
to be performed, and have not fully executed, complied with, and 
performed said contracts on their part,and of this the defendant 
puts itself upon the country. 

And for a further plea in this behalf to the second count of said 
dee. this defendant says that it, the said defendant, did not, in or 
about the month of December, A. D. 1881, notify said plaintiffs that 
it would not receive nor pay for any pig-iron manufactured, fur- 
nished, or tendered to it by them, in pursuance of the said contract, 
on or after the first day of January, A. D.1881, and did not notify 
said plaintiffs that it repudiated said contract on its part and wholly 
refused to perform any or either of the conditions in said contract 
on its part to be performed, and of this it puts itself upon the 
country. 

LAWRENCE, CAMPBELL & LAWRENCE, 
Attys for Def. 


47 Endorsed: Filed Feb. 18, 1885. W. H. Bradley, clerk. 


Afterwards, to wit, on the fifteenth day of February, A. D. 1888, 
there was filed in said clerk’s office a stipulation in said entitled 
cause, Which said stipulation is in the words and figures following, 
to wit: 

Stipulation. 


In the Cireuit Court of the United States for the Northern District 
of []linois. 


CHARLES D. Ruopes & Davin C. BRADLEY 
VS. 
CLEVELAND Rontiuinec Miu Co. 


[t is hereby stipulated by and between the parties hereto, by their 
respective attorneys, that the defendant shall file its pleas herein with- 
in six days from this date, and that trial by jury in this aetion be 
waived and the cause tried before the court, his honer Judge Blod- 
gett presiding, on some day after the 10th day of March, to be fixed 

yy the court. 

February 10th, 1885. 

Ik. A. STORRS & J. M. FLOWER, 
| Plaintiffs’ Attorneys. 
48 LAWRENCE, CAMPBELL & LAWRENCE, 
Defendant’s Attorneys. 

Mndorsed: Filed IFeb’y 15, 1883. Wim. H. Bradley, clerk. 

Afterwards, to wit, on the twenty-fourth day of February, A. D. 
1883, came the defendant, by its attorneys, and filed in said clerk’s 
office its additional pleas in said entitled cause, which said pleas are 
in the words and figures following, to wit: 


~~ 
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Pleas. 


Unirep States oF AMERICA, | aa 
Northern District of Illinois, J ea 


In the Cireuit Court Thereof. To the Deeember Term, A. D. 1882. 


CHARLES D. Ruopres and Davip C. BRADLEY 
VS. 
Tuk CLEVELAND Rontiinc Mitt Company. 


And for a further plea in this behalf the defendant says actio non, 
ete., because it says that the said plarntiffs did not deliver to the said 
Leland [ron Company the said fourteen thousand tons of ore 
49) in the proportions called for by their said contract with said 
Leland Tron Company—to wit, six thousand tons of Cleve- 
Jand mine ore, five thousand tons of Norway mine ore, fifteen hun- 
dred tons of rolling-mill hematite, and fifteen hundred tons of Ste- 
phenson mine—but delivered the same in far other and different 
proportions, by means whereof the said Leland Iron Company was 
disabled from manufacturing such a quality of iron as it would 
have been able to do if the ore had been delivered according to the 
terms of said contract, and this it Is ready to verify. 

And for a further plea in this behalf to the second count of plain- 
tiff’s declaration this defendant says actio non, ete., because it says 
that at the time the alleged notification from said defendant to said 
plaintiffs—that said defendant would not receive and pay for any 
iron delivered on said contract after the first day of January, A. D. 
188l—was given the said plaintiffs were already in default upon 
said contract, and had failed to perform the matters and things on 
thetr part to be performed before that time, in this, to wit, that the 
said plaintiffs had failed to furnish to the said Leland [Iron Com- 
pany fifteen hundred tons of ore in May, A. D. 1880, and twenty- 
five hundred tons in each month thereafter before the first day cf 

November, A. D. 1SSO, and had failed to furnish the ore in the 
50 quantities and proportions required by their contract with the 

sald Leland Tron Company, which was made a part of the 
contract upon which the present suit is brought, and said plaintiffs 
had failed to perform their contract, upon which this suit is brought, 
in this, to wit, that by said contract the whole of said fourteen thou- 
sand tons of iron ore were to be manufactured into pig-iron with 
chareoal by the Leland Furnace Company, and, so far as the same 
was not shipped .during the season of navigation In TSSO, 1t was to 
be ready for shipment at the opening of navigation in TSS1, and on 
the — day of December, at the time said notification of said defend- 
ant to said plaintiffs was given, so small a portion of said ore 
had been manufactured into iron that it was physically impossible 
for said Leland Furnace Company to manufacture the remaining 
amount of pig-iron due under said contract before the opening of 
navigation In ISS1, because of the small capacity for nvanufacturing 
of the furnace of said) Leland Furnace Company and the want of 
the requisite amount of charcoal for the manufacture of said pig- 
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iron, and this defendant, foreseeing the physical impossibility of 
the mat.ufacture of all of said pig-iron required by said contract. to 
be delivered on the opening of navigation, gave to said plaintiffs 

the notice referred to in said declaration, for the purpose 
o1 of enabling said plaintiffs to save themselves from loss on 

their said contract, but said plaintiffs did not aecept said 
notice or offer of rescission on the part of said defendant, but wrong- 
fully proceeded with the manufacture of said pig-iron, and wrong- 
fully shipped it to said defendants at Cleveland, Ohio, long after the 
opening of Navigation and until the second day of July, 1881, and 
said plaintiffs did not complete the manufacture of said iron ore 
called for by said contract until said month of July, 1881, all of 
which said defendant is ready to verify. 


LAWRENCE, CAMPBELL & LAWRENCE, 


Att’ys for Def. 
Endorsed: Filed Feb. 24, 1885. W. H. Bradley, clerk. 
52 Afterwards, to wit, on the twenty-first day of April, in the 


adjourned March term of said court, A. D. 1883, in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district Judge, is the following entry, to wit: 


Order. 


(uAr LES D. Reropes and Davip C. BRADLEY 
US. 
The CLEVELAND RoLLInGc Mitt CoMmPAny. 


Assumpsit. 


Now come the parties by their attorneys, this cause coming on 
for hearing upon motion of the defendant for an order appointing 
James I. Meagher, Esq., a commissioner for the purpose of taking 
depositions of Jasper Robinson, V. K. Moore, and Moore, and 
the court, being now fully advised upon the matter and having duly 
considered said application and the stipulation of counsel filed “there- 
with, the court doth hereby order that James IF. Meagher, Ksq., be, 
and hereby is, appointed a commissioner for the purpose of taking 
the depositions of Jasper Robinson, V. Kk. Moore, and Moore, 
residents of the State of Michigan, as. witnesses on behalf of the de- 

fendant; and that a dedimus potestatum or commission issue 
53 out of the clerk’s office of this court, according to law, directed 

to said James I*. Meagher, Esq., or to any judge, master In 
chancery, notary public, or justice of the peace of the county of 
Leelenaw and State of Michigan, to take the depositions of said wit- 
nesses upon Interrogatories to be propounded orally, to be read in 
evidence on the part of the defendant on the trial of the above-en- 
tithed cause now pending In this honorable court. 


Afterwards, to wit, on the thirty-first day of May, in the adjourned 
May term of said court, A. D. 1885, in the record of the proceedings 
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thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Order. 


CHARLES D. RuHopeEs ef al. 
Vs. 
THE CLEVELAND RoLLiInG MILL Co. 


Assumpsit. 


Now come the parties by their attorneys, and upon issue joined 
herein, by agreement of the parties, by their attorneys, they waive 
the intervention of a jury, and for trial put themselves upon the 
court, and by agreement it is ordered that all the special pleas 

herein be withdrawn, and that the defendant have leave to 
o4 make all legal defenses under the plea of the general issue; and - 

after hearing a part of the evidence, the hour of adjournment 
having arrived, it is ordered that the further trial of the cause be 
postponed until to-morrow morning. 


Afterwards, to wit, on the first day of June, in the adjourned May 
term of said court, A. D. 1885, in the record of the proceedings thereof 
in said entitled cause, before Hon. Henry W. Blodgett, district judge, 
is the following entry, to wit: 


Order. 


CHARLES D. Rnopes e¢ al. 
vs. 
THrE CLEVELAND ROLLING MILL Co. 

Assumpsit. 
Now, come again tl arties, by their attornevs, and, after hearing 
Now, come again the parties, by their attorneys, and, after hearing 
the concluding evidence and the arguments of counsel herein, the 

court takes the same under advisement. 
DD Afterwards, to wit, on the twenty-eighth day of July, A. D. 
1883, there was filed in said clerk’s office the special findings 


of the court in said entitled cause, which said special findings are 
in the words and figures following, to wit: 


Special Findings. 
Cireuit Court of the United States, Northern District of Illinois. 
CHARLES D. Ruoprs et al. vs. CLEVELAND ROLLING Mitt Company. 


This cause having, by written stipulation of the parties filed in 
the case, been submitted to the court for trial without the interven- 
tion of a jury, and the court having heard the evidence, doth find 
from the evidence the following facts : 

That tne plaintiffs and defendant duly executed and delivered 
the contract mentioned in the declaration dated on the 16th day of 
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ebruary, L550, and that a correct copy of said contract Is annexed 
to the said declaration and marked Exhibit I. 
That the contract between plaintiffs and the Leland [ron Com- 
pany attached to said declaration, marked Exhibit fs” the con- 
tract between plaintiffs and the Lumberman’s Mining Com- 
DG pany attached to said declaration, marked “ exhibit D;” the 
contract between plaintiffs and the Rolling Mill mine at- 
tached to said declaration, marked Exhibit C; the contract between 
the plaintiffs and the Menominee Mining Company attached to said 
declaration and marked “ Exhibit B,” and the contract between 
plaintiffs and the Cleveland Mining Company attached to said dee- 
laration and marked ‘“ Exhibit A” were all executed by the re- 
spective parties and by persons authorized in their behalf, as the 


SAMO appear, 

. That said plaintiff, between the 16th day of May and the 18th 
da ay a: October, 1880, delivered to the said Leland [ron Company, 
at Leland, Michigan, 14,168 tons of iron ore, of which 5,980 tons 
were from the Cleveland mine, 4,405 tons were from the Norway 
mine, L475 tons were from the Rolling Mill mine, and 2,505 tons 
were from the Stephenson mine. 

That the ores from the Stephenson mine and the ores from the 
Norway mine were alike in value and quality, and that Stephenson 
mine ore was equally as good and identical in quality and value 
with the ore from the Norway mine. 


That the Leland Iron Company proceeded soon after such ores . 
began to arrive at Leland with proper diligence to manufac- } 
ay) ture said ores into pig-iron and shift the same in cargo lots 


as rapidly as possible, after manufacture, from Leland to 
Cleveland, Ohio, and there delivered the same to the defendant, and 
defendant accepted and paid for the same; that before the close of 
navigation for the season of 1880 said Leland Tron Company had so 
manufactured and delivered to defendant 3,421 tons of said pig-iron ; 
that defendant made no objection to the acceptance of said pig-iron 
on said contract between plantifls and defendant on the ground of 
the quality of said iron or of undue delay in the execution of said 
contract. 

That the navigation between Leland and Cleveland and Chi- 
cago closed in the fall of ISSO about the loth of November; that the 
last cargo of iron was shipped from Leland on the 8th of November, 
and although the Leland Iron Company had enough iron manufac- }- 
tured to have furnished another cargo of 502 tons by the 15th of 
November no vessel could be obtained by which to ship it that fall; 
that after the close of navigation said Leland Iron Company con- | 
tinued the manufacture of said ore into pig-Iron without unreason- 
able delay, and that after the 8th of November, 1880, and up to and ! 
including the 28th of February, 1881, said) Leland Iron Company 

had made 2,100 tons of pig-iron from said ore, and by the 


5S 7th day of May, ISS1, had manufactured and on hand ready 
for shipment about 3,500 tons; that on the 7th day of May, 
ISS], said Leland Tron © ompany resumed the shipment of said iron 


in cargo lots to defendant at Cleveland, and continued such manu- 
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facture and shipment in cargo lots as rapidly as possible, so that the 
entire product of said ore was manufactured and shipped from Le- 
land by and including the 2d day of July, 1881; all which cargoes 
arrived at Cleveland in due course and were there tendered to de- 
fendant, and defendant refused to aecept said pig-iron or any part 
thereof and refused to pay for the same; that if the average daily 
product of said furnace from the 8th of Nov., 1880, to the 8th of 
May, 1881, had been the same as the average daily product from the 
Sth of May to the 8th of Nov., 1880, all said 14,000 tons of ore 
would have been made into pig-iron by about the 10th of May, 1881 ; 
but, in fact, the furnace was shut down for a time and part of the 
time the blast was checked for want of a sufficient supply of char- 
coal, so that about 1,100 tons of said pig-iron was made after the 8th 
of May, 1881. 

7. That in the latter part of the month of February, and again 

about the 3d of March, 1881, defendant notified plaintiffs that it 
would not accept, under said contract of February 16, 1880, 
59 any iron which was made from said ore after the 31st day of 
December, 1880, and that some time during the month of 
May, 1881, defendants notified plaintiffs that it would not aecept 
any more iron from plaintiffs under said contract. 

8. That the fair market price of said pig-iron in the cities of 
Cleveland and Chicago during the months of March, April, May, 
June, and July, 1881, was $27 per ton; that the total amount of iron 
manufactured from said 14,000 tons of iron and shipped by the Le- 
land Company to the defendant after the opening of navigation in 
the spring of I1SS1 was 4,579 tons, and that the difference between 
the market value of 827 per ton and the contract price was 515 per 
ton, making a total difference on 4,579 tons of (882,422) eighty-two 
thousand four hundred and twenty-two dollars. 

H. W. BLODGETT, Judge. 


(Itndorsed:) Filed July 28, 1883. W.. T. Bradley, el’k. 


60 On the same day, to wit, on the twenty-cighth day of July, 

A. D. 1883, Judge Blodgett filed in said clerk’s office his 
opinion in said entitled in said entitled eause, which said opinion is 
In the words and figures following, to wit: 


BLopGerr J.: | 

This is a suit to recover damages for the breach of an agree- 
ment in writing made between the plaintiffs and the defendant 
on the sixteenth day of February, 1880, whereby plaintiffs sold 
to defendant the entire product of 14,000 tons of iron ore, which was 
to be manufactured into pig-iron with charcoal by the Leland Tur- 
nace Company of Leland, Michigan, which was to be shipped in 
vessel cargoes as rapidly as possible to the defendant at Cleveland, 
Ohio, during the season of navigation of 1880, and such portion of 
the product of said ore as should be made after the close of naviga- 
tion of the season of 1880 was to be shipped by vessel to Cleveland 
on the opening of navigation for the season of 1881 or as uear tne 
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opening as possible, and for which iron the defendant agreed to pay 
plaintiffs 845 cash per ton of 2,240 pounds as rapidly as the same 
was delivered on the arrival of the vessel at Cleveland. The plain- 
tiffs caused to be manufactured and delivered by the Leland Iron 
Company to defendant, in pursuance of this contract, before the 

close of navigation of 1880, 8,421 tons and 480 pounds of 
6] pig-iron from the ore mentioned in the contract. On the 

twenty-third of February, 1881, defendant notified the plain- 
tiffs that it did not recognize any contracts with the plaintiffs for 
pig-iron made after December 51, 1850, claiming that the contract 
had expired at that time, and on the first of March, 1881, defendant 
reiterated this notice to plaintiffs by telegraph in the following 
words: “ Your contract to manufacture pig-metal for us gives you 
no authority to do so after December, 1880,” and the substance of 
this telegram was repeated in a letter from the president of the de- 
fendant company to plaintiffs under date of Mareh 3d. 

Afterwards and about May 13, 1881, defendant offered to take the 
quantity of iron made prior to the first of January and which had 
not been shipped and which amounted to about 1,500 tons, with the 
understanding that they should be released from the obligations to 
recelve any more iron under said contract. This offer was rejected 
by plaintiffs. Between the ninth of May and the second of July, 
ISS1, the Leland Iron Company, for plaintiffs, shipped from Leland, 
Michigan, to the defendant the remainder of the iron manufactured 
out of said ore and tendered the same to the defendant at Cleveland, 
in conformity with the terms of plaintiffs’ contract with the defend- 

ant, the amuont so shipped in 1881 being 4,655 tons and 590 
62 pounds, which defendant refused to receive. This suit 1s now 

brought to recover damages for this alleged breach of defend- 
ant’s contract. 

The facts which seem to me material to the decision of this case 
are briefly these: 

Prior to January 14, 1880, the plaintiffs had made contracts with 
the Cleveland Mining Company for the purchase of 6,000 tons of 
iron ore, to be mined from the mine of said company, and with the 
Menominee Mining Company for the purchase of 5,000 tons of iron 
ore, to be mined from what was known as the “ Norway mine,” 
owned by said Menominee Mining Company, and with the Rolling- 
Mill Mine Company for the purchase of 1,500 tons of ore, to be 
mined from the mine of said company, and with the Lumberman’s 
Mining Compaiiy for the purchase of 1,500 tons of ore, to be mined 
from the “Stevenson” mine, owned by said company ; all said ores 
to be delivered by said mining companies to plaintiffs before the 
first of October, 1880; and on the fourteenth of January plaintiffs 
entered into an agreement in writing with the Leland Iron Com- 
pany, who was the owner and manager of a furnace located at Le- 
land, Michigan, by which plaintiffs sold to said Leland Iron Com- 
pany the said 6,000 tons of “Cleveland ore,” 5,000 tons of “ Norway 

ore,’ 1,000 tons “Rolling Mill ore,” and 1,500 tons “Steven- 
63 son ore,” and agreed to purchase the entire product of the pig- 
iron to be made with charcoal from the said ores, for which 
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plaintiffs were to pay the said Leland Tron Company at the rate 
of $40 per ton, delivered over the rail at Chicago, or $40.25 per 
ton delivered in the same way at Cleveland, Olio, at the option 
of plaintiffs, the plaintiffs to provide proper dock facilities for 
the prompt unloading of vessels; and the Leland Iron Company 
agreed to manufacture pig-iron from the said ores, as nearly as prac- 
ticable, of the “grade which the plaintiffs might desire, and to ship 
the same, in cargo lots, as rapidly as possible after manufacture, 
during the season of navigation, to said plaintiffs, to Chicago or 
Cleveland, as aforesaid ;” the plaintiffs agreeing that said ores should 
be delivered to the Leland Iron Company, 1,500 tons in May, 1880, 
and 2,500 tons each month thereafter, as nearly as may be; all to 
be delivered to vessels before November 1, 18SO, and in suitable 
quantities of each for the mixture desired by said plaintiffs. 

There is no doubt, from the proof, that plaintiffs commenced the 
shipment of ore to the Leland [ron Company as carly in the season 
of 1880 as navigation permitted, and that between the opening of 
navigation, 1880, and the first day of November of that year there 
was delivered by the plaintiffs to the Leland Iron Company ore, in 
pursuance of said contract, as follows: 


SE UI iis iste) scant eae Wailea nine 5,980 tons 
64 i ae ee en ye ee eee 4405 “ 
Wii BU ai isi dis ec is eisisrn ncn ncn wee 1478 “ 
IE TI ss scstierinitii: eesti nageiencaeniitiiemi miata wns 23506 “ 
Making a total of ....---.--------- ee 


The Leland Iron Company, in pursuance of ‘their contract with 
the plaintiffs, immediately on the receipt of said ore commenced the 
manufacture of pig-iron therefrom, as called for by their contract, 
and continued to manufacture and ship said iron, so that the quan- 
tity before named of 5,421 tons and 450 pounds was manufactured 
and duly delivered before the close of navigation, LSSO, and defend- 
ant aecepted and paid for the same; that the furnace of the Leland 
[Tron Company was run to its full capacity, and there was no delay 
in the manufacture of Iron by the furnace, save an unavoidable delay 
of about six days by reason of the breaking of an elevator, and that 
at the time of the last shipment there was nearly a cargo of Iron 
ready for shipment which it was intended in good faith to ship 
that fall, but the vessel was prevented from getting to the pier at 
Leland by reason of the unusually early closing of navigation that 
season. After the close of navigation for the season of 1880 the 
furnace continued the manufacture of said ore into pig-iron during 
the winter and ensuing spring, and on the eighth of May, 1S81, and 

from that time on until the second of July, ISSI, shipments 


Oo were made in cargo lots to the amount of 4,653 tons and 350 
pounds of iron made from said ore so sold hy plaintiffs to the 
iron company. The proof shows clearly that the Leland Iron Com- 


pany resumed the shipment of pig-iron made from this ore in cargo 
lots as soon as possible after the opening of navigation in the spring 
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of 1881, and continued such shipment until the whole lot was 
shipped. It also shows that at the time of the opening of navigation 
the whole of the ore had not yet been manufactured, but what re- 
mained unworked at the opening of navigation was manufactured 
and ready for shipment as soon as the same could be readily shipped 
from Leland in the due course of business, after the shipment 
of that on hand, at the opening of navigation. 

In the contract between plaintiffs and defendant it was provided 
“That in case of accident or strikes at the Leland furnace, resulting 
in the stoppage of said furnace, then the plaintiffs are not to be heid 
responsible for the delivery of pig-iron under this contract beyond 
the responsibility of the Leland Iron Company to them under the 
contract between plaintiffs and the Leland Iron Company,” and 
the contracts between the plaintiffs and the mining companies of 
whom they had purchased the ore, and the contract of the plaintiffs 
with the Leland Iron Company for the sale of said ore and its manu- 

facture into pig-iron, and the purchase thereof by plaintiffs 
66 from the Leland Company were made a part of the contract 

between the plaintiffs and defendant. The defendant now 
contends that the legal construction of the contract with the plain- 
tiffs requires that all this pig-iron was to be manufactured during 
the year 1880, and it 1s upon this construction of the contract that 
defendant Insists that it had the right to refuse to receive any iron 
manufactured after December 51, 1 S80. This construction is con- 
tended for by defendant mainly upon the last clause in the contract 
between the plaintiffs and the Leland [ron Company; in which the 
latter agrees to manufacture pig-iron from said ores “and to ship 
same in cargo lots as rapidly as possible after manufacturing, dur- 
ing season of navigation, to said Rhodes & Bradley, to Chicago or 
Cleveland.” 

While it is undoubtedly true that parol evidence is not admissible 
to vary or change the terms of a written contract it is frequently 
admissible for the purpose of ascertaming what was the intention 
of the parties or the meaning which they intended to attach to the 
expressions used in the contract. Doyle v. Teas, 4Seam., 226. The 
proof in this case shows that while the negotiations were in progress 
between the plaintiffs and the defendant which resulted in the eon- 
tract now in question the defendant was informed that the capacity 
of the Leland Tron Company’s furnace was from 20 to 25 tons per 

day. The proof also shows that at the time this contract was 


67 made this furnace had never exceeded an average product of 


175 tons per day during any year after it was built, which 
was In 1869.) The defendant was certainly chargeable with notice 
as to the geographical location of Leland, Michigan, where this fur- 
nace way situated : ; with knowledge of the fact that it was upon the 


eastern shore or coast of Lake Michigan, a short distance south of 


the entrance to Grand Traverse Bay, and in a — ———— 
difficult of access for vessels; that it had no natural or artificial 
harbor, but depended upon piers built out into the lake In an open 
roadstead., 

Knowing that this iron was to be manufactured at this furnace 


ee eae aac a eae eee => ” z Cie reacinene 
PR A Le ee : kts a 5) ih $ reves . ee ,) ante pa er tes, a 


CHARLES D. RHODES ET AL. 29 


defendant, in my estimation, was chargeable with notice of the ca- 
pacity of this furnace, or had at least sufficient notice to put it on 
Inquiry, and that from this known capacity it was impossible for the 
furnace to manufacture 14,000 tons of iron ore into pig-iron between 
the opening and the close of navigation for the year 1SS0; and so 
also before the furnace started in the spring, but after the contract 
between the parties was made, the defendant was notified by letter 
from the plaintiffs that the managers of the furnace hoped the pro- 
duet would be from 25 to 30 tons per day. The language of this 
letter is: “ We think the furnace ought to make from 25 to 30 tons 

per day, perhaps more; cannot tell until she gets well under 
6S way; we make 50 tons at Bangor; the Leland may come up 

to that, as Tlenry Ford, who used to be at Bangor, ts at Le- 
land now.” To this information as to the probable product of the 
furnace defendant took no exception and made no objection, and 
the furnace, as the proof shows, from the time it started until the 
close of navigation, made an average of about 223 tons of pig-iron 
per day. 

After the close of navigation there was at one time a suspension 
of about two weeks for want of charcoal, and at another occasion it 
ran for a time under check for want of a sufficient supply of char- 
coal. The proof does not show by whose fault this suspension and 
delay occurred, but, assuming that it was the fault of the Leland 
Company, it cuts so unimportant a figure in the rights of the par- 
ties that I think verv little consequenee should be attached to it. If 
there was some slight delay it could have been corperated in dam- 
ages to defendant, but there 1s no proof that defendant sustained 
any damage by such delay, and, in my estimation, 1t furnished no 
valid reason why defendant should be allowed to rescind the con- 
tract. Reading the contract between the plaintiffs and the Leland 
fron Company in the hght of the facts, as to where this furnace was 
situated and its capacity, no sane man would have a right to expect 
that this 14,000 tons of ore would be fully manufactured into pig- 

iron between the middle of May and the thirty-first of De- 
GY cember, 1880. The total product of this ore, in round num- 

bers, was 8,000 tons, which, at 25 tons per day, would) take 
320 full working days, and it could hardly be expected that a run 
of that extent could be kept up for 520 consecutive working days. 
Allowance must be made for accidents, delays, and the failure of 
human calculation to some extent, of which business men making 
contracts for performance in the future must take some notice; and, 
therefore, I hold that it must Lave been in the contemplation of 
these parties at the time of making this contract that this iron could 
not and would not be made by or before the end of the year 1850. 
The words “shipped as rapidly as possible after manufacture dur- 
ing season of navigation,” in the contract between plaintiffs and 
and the Leland Company, do not, in my estimation, imply of them- 
selves that the shipment was to be made during the season of navi- 
vation of the year 1880; but, inasmuch as the Leland [ron Company 
was to transport this iron in vessel cargoes to Chicago or Cleveland, 
where the same was to be delivered to the plaintiffs, they had = the 
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right to suspend such transportation during the suspension of navi- 
gation, so that what was not manufactured and shipped during the 
season of navigation of 1880 was to be manufactured afterwards 
and shipped during the season of navigation of the next year or 
years, 
70 This contract between plaintiffs and defendant provided in 
express terms for delays by accidents or strikes at the Leland 
furnace, resulting in the stoppage of said furnace, and at the mines, 
and it may be readily imagined that a contract of this magnitude 
might not have been executed by reason of contingencies thus anticl- 
pated, even beyond the season of 1881. Iam, therefore, of opinion 
that nothing in the contract between the plaintiffs and the Leland 
Iron Company justifies the assumption that this iron was to be all 
manufactured before the first of January, 1581. The terms of the 
contract between the plaintiffs and defendant certainly seem to have 
contemplated that all the iron would not be manufactured during 
the vearof 18580. The provision is that the iron is to be shipped in 
vessel cargoes to the defendant at Cleveland during the season of 
navigation of 1880, and such portion of the product of said ore as is 
made after the close of navigation of 1880 1s to be shipped by vessel 
to Cleveland on the opening of navigation of 1851, or as near the 
opening as possible. Certainly this language is so used as to clearly 
as to convey the idea that the parties intended and expected that a 
portion of this ore would not be manufactured into pig-iron during 
the vear 1550, and that the manufacture of what was not made and 
shipped before the close of navigation of 1880 was to go on and be 
completed and the shipments made as rapidly as possible on 
i] the opening of navigation for the season of 1851. The words 
“as soon as possible,” here used, are equivalent in their legal 
effect and meaning to the words “with all reasonable diligence,” or 
“without unreasonable delay;” and there is nothing in the proof in 
this case to show there was any unreasonable delay; and yet, as 
early as January 1, 1851, the defendant, by telegram to the plain- 
tiffs, Intimates that it wishes to know the amount of iron on hand 
manufactured up to December 51, 1880, and the later communica- 
tions from the defendant to the plaintiffs show that this information 
was for the purpose of enabling the defendant to take the position 
that it would only receive so much of such iron as was manufactured 
up to and including the said thirty-first day of December. There 
is nothing in the terms of the contract which fixes any certain or 
definite time within which the manufacture and delivery of this 
iron is to be fully accomplished. It was to be made with all reason- 
able dispatch by the use of the means at the command of the parties. 
Neither plamtiffs nor the Leland Company were bound to erect a 
new furnace or build vessels for the purpose of this contract. 
When the defendant notified the plaintiffs, the last of February or 
first of March, that it would receive no iron made after the first of 
January, and in May gave notice that it would receive what 


72 Was made up to and including December Ist, on condition of 


being discharged from further obligation under the contract, 
[ have no doubt that a legal breach of this contract occurred, and 


> 
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the plaintiffs would have the right to treat the contract as repudiated 
by the defendant at that time, and plaintiffs were under no obliga- 

tion to make the tender which they subsequently made of the iron. 
The plaintiffs, however, by their contract with the Leland Iron Com- 
pany, were bound to receive this iron at Cleveland or Chicago at the 
price fixed in their contract, and I suppose the plaintiffs were sub- 


jected to no special inconvenience or cost In making a tender of these 


‘argoes, as the Leland Iron ge shipped ‘them during the 
months of May, June, and July, 1881. The only legal effect of this 
tender, after the defendant’s repudiation of the contract, it seems to 
me, was to keep the contract alive, so far as to enable the defendant 
to recede from its repudiation, and accept the iron when tendered, 
and, perhaps, to give the defendant the benefit of any advance in 
the price—that is to say, if the defendant, after having given notice 
that it would not accept this iron, had, when these cargoes were 
tendered it from time to time, seen fit to accept it 1t would have been 
a good performance on both sides, and have fully condoned the 
breach which was committed by the defendant at an carlier day by 

their notice that they would not accept the iron. Defendant 
79 also insists that the ore was not delivered by the plaintiffs to 
the furnace company In the proportion called for by the con- 
tract, defendant assuming that the ores were to be mixed for the 
purposes of making this pig-iron in the proportions of the quanti- 
ties from the several mines, while the proof shows that there were 
20 tons less “ Cleveland ore” delivered than called for by the con- 
tract ; 595 tons less “ Norway ;” 22 tons less “ rolling-mill,” and 805 
tons more “Stevenson” than was called for by the contraet. But 
the proof shows that the quality of the Norway and Stevenson ores 
was the same; that the two mines were on the same vein, and close 
together, so that their workings ran into each other. As one wit- 
ness says, the ores of the two mines were identical in quality and 
ralue, and these two ores cost plaintiffs the same price per ton, de- 
livered on board vessel at Escanaba. It is true that the witness Em- 
merton, the chemist of the Joliet Iron & Steel Company, testified 
that he analyzed a single sample of Stevenson ore which showed 
7235 phosphorous and 10 per cent. of silica; that he also analyzed 
two samples of Norway ore for phosphorous, one of which showed 
7éiy phosphorous and 223 per cent. silica and the other showed +33 4 
phosphorous. The large amount of phosphorous shown in the single 
sample of Stevenson ore is, in my Opinion, no criterion of the aver- 
age amount of phosphorous in the bulk of the ore from that mine. 
The large difference in the quantity of phosphorous in the two 
74 samples of Norway ore examined by this witness is a sufli- 
cient illustration of the fallacy of relying upon the analysis 
of a single specimen as a test of the average result of the whole pro- 
duct of a mine. The testimony of this witness, therefore, does not, 
in my estimation, establish an appreciable difference between the 
ores of the two mines; at least 1t does not overcome the affirmative 
testimony that the ores are essentially alike. 
By the contract with the Leland Company these ores were to be 
mixed as directed by plaintiffs. No evidence of any direction by 
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plaintiffs or defendant as to the mixing of the ores is put into the 
ease. The defendant accepted the entire quantity of ore shipped 
during the season of IS80 without any complaint as to the quality 
of the iron, and even offered to take all that had been made up to 
the first of January, 1881, and no objection was raised as to the 
quality of their iron. IT therefore conclude that these slight short- 
ages In the quantities of Cleveland and rolling mill ore are in no 
sense material, and, indeed, the quantities are as close as can usually 
be practically arrived at in the transportation by vessel cargoes of 
so large volumes of any commodity, and that the excess of Steven- 
son ore over the Norway has in no perceptible way affected the 
character of the product of these masses of ores, and that these facts 
furnish no excuse for the breach of the contract by defend- 
7) ant. Undoubtedly if plaintiffs, after the notice from defend- 
ant that it would not accept any more iron on the contract, 
saw fit to proceed and complete the contract and tender the iron, 
they were bound to a substantial compliance with the terms of their 
contract. But I see nothing in the proof showing that they did not 
substantially perform their contract. 
finding, as [ do, from the proof in the ease, that the defendant 
has been guilty of a breach in its contract, the only question remain- 
ing is the measure of the plaintiffs’ damages. This being a contract 
of sale, the obvious and natural rule of damages is the difference be- 
tween the price which the defendant, by its contract, agreed to pay 
for this iron and the market value of the iron at the time defendant 
refused to perform its contract. Ido not think that plaintiffs can 
increase or enhance the damages by the tender of performance, after 
the notice by defendant, on or near the first of March, that it 
would not accept any more iron on the contract. This was a breach 
by defendant which fixed the measure of its Hability. The defend- 
ant knew at the time this notice was given that plaintiffs had bought 
this iron from the Leland Tron Company, were bound to accept and 
pay for it on the terms of their contract with that company, and 
knew, therefore, that plaintiffs would have the iron on their hands, 
and be compelled to dispose of 1t on the best terms they could if the 
defendant did not accept it. 
76 The rights of complainant therefore seem to me the same, 
as to the measure of compensation, as if plaintiffs had had 
the iron on hand and ready to deliver, and had tendered a delivery 
on the first orthird of March. If, however, this iron had advanced 
in price between the first of March and the time the plaintiff ten- 
dered it to the defendant, so as to make less differenee between the 
contract price and the market price, the difference between the 
market price and the contract price at the time of the tender would 
be the measure of damages; but I find from the proof that there was 
very little difference in the price of Lake Superior iron between 
March and the first week in July, either in the Cleveland or Chicago 
markets. 
This iron was not a well-known brand, having a quotable market 
value; it was made on contract from certain ores and had no estab- 
lished reputation. It may have been said to have been made for 
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the defendant, and the defendant only, to be used in and about the 
defendant’s business. The proof shows that plaintiffs did not put 
this iron on the market and attempt to sell it until about November, 
1881, and that since that time they have been diligently endeav- 
oring to sell it, but had up to the time of the trial only succeeded in 
disposing of about 1,000 tons in comparatively small lots, at prices 
averaging about $50 per ton, but from this must be deducted ex- 

penses, such as storage, commissions for selling, ete. I do 
v7 not consider these sales made by plaintiffs as any standard 

or criterion of the value of this iron in the spring or summer 
of 1881. I conclude, however, that the preponderance of proof 
justifies me in finding that this iron could not have been sold in 
any of the markets for pig-iron between the first of March and the 
first of August, 1881, for more than a net price of $27 per ton, which, 
deducted from. the contract price of $45 per ton, gives the difference 
of $18 a ton, making a total of $82,422 as the difference between 
the market price of the iron and the contract price on the 4,579 
tons—that is to say, I assume that the product of the 14,000 tons of 
ore would be, in round numbers, 8,000 tons of pig-iron. Three 
thousand four hundred and twenty-one tons, in round numbers, 
were delivered in the fall of 1880, and it left 4,579 tons due on the 
contract after the opening of navigation in the spring of 1881]. 
It will be remembered that there was delivered by the plaintiffs to 
the Leland Rolling Mill the gross quantity of 14,168 tons, and the 
total amount of Iron manufactured was 8,074, the 74 tons being 
manufactured, as [ assume by the proof, from the excess of ore de- 
livered by the plaintiff- to the rolling mill company, which, of course, 
the defendant 1s not chargeable with. 


Endorsed: Filed July 28, 1883. Wm. H. Bradley, clerk. 


78 On the same day, to wit, on the twenty-eighth day of July, 

Inthe July term of said court, A. D. 1885, in the record of 
the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Judgment. 


CHarues D. Ruopes and Davin C. BRADLEY 
vs. 
CLEVELAND RoLLING Minti Company. 


Assumpsit. 


Now, on this day, come the parties, by their attorneys, and the 
court, having now considered and being now fully advised, finds the 
issues for the plaintiffs, and assesses their damages against said de- 
fendant at the sum of eighty-two thousand four hundered and 
twenty-two dollars; and thereupon the defendant-, by M. W. Fuller, 
Iisq., and Messrs. Campbell and Lawrence, its attorneys, file their 
motion fora new trial; and the same having been heard, and the 
court, being advised, overrules said motion and awards judgment; 
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to which ruling of the court the defendants, by their said attorneys, 
then and there excepted. 
It is thereupon considered and adjudged by the court that the 

plaintiffs do have and recover of said defendant said sum of 

7) eightyv-two thousand four hundred and twenty-two dollars, 
their d: amages so as aforesaid assessed, together with their 

costs and charges in this behalf expended, taxed at the sum of hfty- 

three dollars and sixty-two cents, and that the plaintiffs have execu- 
tion therefor. 

80) On the hearing of said cause the following exceptions were 
taken, and were “allowed by the court and “made of record ; 

which said exceptions are in the words and figures following, to wit: 


Bill of exceptions. 


UNITED STATES OF AMERICA, e 
Northern District of Illinois, as 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 


CHARLES D. Ruoprs and Davip C. BRADLEY 
Tne CLEVELAND Ronuinc Mitt Company. 


Be it remembered that the above-entitled cause coming on for 
trial before the Honorable Henry W. Blodgett, sitting as judge of 
said court, a jury having been waived by stipulation between the 
parties, the plaintiffs, to maintain the issues on their behalf, adduced 
the following evidence : 


An agreement, marked “Exhibit IF,” betweea Rhodes & Bradley 
and the Cleveland Rolling Mill Company, bearing date the 16th 
day of February, 1880, in the words and figures followi ving, to wit: 


Exuipit F. 


$1 This agreement, made this sixteenth day of February, A. 
DD. i880, by and between Rhodes & Bradley, of Chicago, Ils., 
and the Cleveland Rolling Mill Co., of Cleveland, Ohio, witnesseth : 
That said Rhodes & Bradley have sold to the said Cleveland Rolling 
Mill Co. the entire product ‘of fourteen thousand ( (14,000) tons iron 
ore to be manufactured into pig-iron with charcoal by the Leland 
Furnace Co. of Leland, Mich., said furnace to make as nearly all 
numbers one and two iron as possible, and to be shipped in vessel 
“argoes as rapidly as possible to the Cleveland Rolling Mill Co., at 
Cleveland, Ohio, during the season of navigation of 1880; such 
portion of the product of said ores as is made after the close of navi- 
gation of 1880 is to be shipped by vessel to Cleveland on the open- 
ing of navigation of 1851, or as near the opening as_ possible, said 
Cleveland Rolling Mill Co. to have the privilege of ordering the 
iron which may be made too late for shipment by lake during the 
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season of 1880 through by rail to Cleveland during the winter of 
1880 & 15881, they to pay the additional expense of hauling to rail- 
road and freighting through to Cleveland by rail over and above 
that it would cost Rhodes & Bradley to ship by lake on the opening 
of navigation — 1881. Said Cleveland Rolling Mill Co. agree to re- 
ceive said iron as vanially as shipped, and to pay $45 per ton (2,240 
Ibs.) cash for same delivered on rail of vessel at Cleveland, 
Ohio. 
82 The Cleveland Rolling Mill Co. are to have the option of 
taking a portion of the iron deliver- at Chicago, I]]s., at the 
same price and on the same terms and conditions as stated above 
for delivery in Cleveland, said Cleveland Rolling Mill to furnish 
agood andsuitable dock at which to unload vessels —any demurrage 
which they may justly be entitled to by reason of delay in furnishing 
a dock at which they can be discharged. 
The iron ore to be furnished at the Leland [ron Co., out of which 
said iron is to be manufactured, is as follows: 
6,000 tons Cleveland mine. 
2,000 tons Norway mine. 
1,500 tons Relling Mill mine. 
1,500 tons Stephenson mine. 
And whereas Rhodes & Bradley’s contracts with said mining com- 
panies are to the effect that in case of accident or strikes at said 
mines, resulting in reduced output of ore, said companies are to 
have the privilege of reducing the amount due Rhodes & Bradley 
as above stated in same proportion as other sales, the said Cleveland 
Rolling Mill Co. agree not to hold Rhodes & Bradley responsible 
for delivery of pig-iron beyond the product of such ores as the min- 
Ing companies deliver them ; also in case of accidents or strikes at 
said Leland Furnace resulting In stoppage of said furnace, then 
Rhodes & Bradley are not to be held responsible for delivery 
85 of iron under this contract beyond the responsibility of the 
Leland Iron Co. to them under the contract between said Le- 
land Iron Co. and Rhodes & Bradley, dated January 14th, 1880, 
Which contract, as well as Rhodes & Bradley’s contracts with the 
mining companies, is hereby made a part of this agreement. 
RHODES & BRADLEY. 
CLEVELAND ROLLING MILL CoO. 
WM. CHISHOLM, V. Pres’t. 


cAn agreement marked “Id,” made the L4th day of January, 1880, 
between Rhodes «& Bradley, of Chicago, and the Leland [ron Com- 
pany, of Detroit, in the words and figures following, to wit: 


Exuipit E. 
CrHicaGao, January l4th, 1880. 
Agreement made this day between Messrs. Rhodes & Bradley, of 
C hicago, and the Leland [ron Company, of Detroit, witnesseth: 


Ist. Rhodes & Bradley agree to furnish the Leland Iron Company 
standard iron ore, properly mined, as follows: 


Be 
The 
ile 
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6,000 tons Cleveland mine ore at $8.75 per ton. 
5,000 tons Norway ” “ $6.20 “ 
1,500 tons rolling-mill hematite at $6.00 per ton. 
1,500 tons Stephenson mine at $6.50 per ton. 


All free on board vessel at Escanaba, delivery of the Cleveland 
ore, however, to be subject to contingencies of strikes and accidents 
at mine, as provided by contract between Rhodes & Bradley and 

owners of mine. The above price for ore is based upon the 
84 assumption that rail freights from mines to Escanaba will 
be $1.25 per ton. If more or less than that sum the excess or 
amount less shall be equally divided between the parties thereto. 
2nd. They agree to accept and pay sight drafts of Leland Lron 
Company for amount of freights on the ores as fast as earned by 
vessels for carrying same from Escanaba to Leland, charging the 
amount of said drafts as paid to the Leland Iron Company. 

3rd. The above ores to be furnished, 1,500 tons in May, 1880, navi- 
gation permitting, and 2,500 tons each month thereafter, as nearly 
as may be, and all to be delivered to vessel before November Ist, 
1880, and in suitable quantities of each for the mixtures desired by 
said Rhodes & Bradley. 

4th. Rhodes & Bradley agree to purchase the entire product. of 
pig-iron of the Leland furnace made from the ores so furnished, at 
the rate of $40.00 per ton, cash, delivered over the rail at Chicago, 
or $40.25, cash, at Cleveland, at the option of said Rhodes & Brad- 
ley, they to provide proper docking facilities for prompt unloading 
of vessels. 

dSth. Rhodes & Bradley agree to pay freight on pig-iron as earned 
from Leland to Chicago or Cleveland and also the sum of $12 per 
ton on all pig-iron as shipped upon sight drafts of Leland [ron 
Company, with bill of lading attached, both to be charged to the 

Leland Iron Company, the remainder of price of product to 
85 be apphed in payment of purchase price of delivered ores 

until cost of said ore, including freights on ore to Leland, is 
paid, 

6th. Leland Iron Company agrees to manufacture pig-iron from 
said ores as nearly as practical of the grades which said Rhodes & 
Bradley shall desire, and to ship same in cargo lots as rapidly as 
possible after manufacture, during season of navigation, to said 
Rhodes & Bradley to Chicago or Cleveland as aforesaid. 

RHODES & BRADLEY. 

LELAND IRON COMPANY, 
By V. kK. MOORE, Pres't. 

GEORGE W. MOORE, See’y. 


We hereby guarantee fulfilment of the above contract on the part 
of L. 1. Co. 


V. kK. MOORE. 
GEO. W. MOORE. 


An agreement, marked “A,” between Rhodes and Bradley and the 
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Cleveland iron mine, dated December 29th, 1879, in the words and 
figures following, to wit: 


_ ws or 


66 A 9 
Drc. 297TH, 1879. 
Messrs. Rhodes & Bradley. 

GENTLEMEN: We will sell you six thousand (6,000) tons of our 
No. 1 ore, re hl on cars at our mines In about equal quantities 
monthly, from May to November next, inclusive, at six and 45,°5 dol- 
lars per gross ton, payable on the tenth of each month, in cash, for 

the ore delivered the preceding month, it being understood 
86 and agreed that in case of accident at the mine or any other 
event which may happen there to reduce our production the 
above amount is to be reduced in the same proportion as our other 
sales. 
Yours truly, FRED. A. MORSE, See’ry. 

An agreement, marked “©,” between Rhodes & Bradley and 

the Rolling Mill mine, in the words and figures following, to wit : 


Exuipir C. 


Messrs. Rhodes & Bradley, Chicago, IIs. 


GENTLEMEN: [ will sell you sixteen thousand and five hundred 
tons of Berringer hematite iron ore from the Rolling Mill mine, of 
standard quality, of which fifteen thousand tons is for the Joiiet 
Steel Co. and fifteen hundred tons for the “ Leland lurnace Co.,” 
delivered on ears at said mine in about equal quantities monthly, 
during the season of navigation in 1880, commencing in April or 
May to November, inclusive, at four and °,°5 dollars per gross ton, 
and payable on the tenth of each month, in cash, for the shipments 
of the preceding month, it being also understood and agreed that 
In case of accident at the mine or any other event that may happen 
to reduce the production from the mine the above amount is to be 
reduced in proportion as the other sales. Your acceptance of the 

above will be a sufficient contract between us. 
S7 LELAND ROLLING MILL. 
GEORGE, 
By 


Tlis 


Ah agreement, marked “D,” between Rhodes & Bradley and the 
Stephenson mine, dated the 14th day of April, 1880, in the words 
and figures following, to wit: 


MILWAUKEE, April 14th, 1880. 


Please to deliver to Messrs. Rhodes & Bradley, of Chicago, three 
thousand gross tons of iron ore from the Stephe nson mine. ‘They 
take the ore upon the same terms of our contract with your com- 


’ 
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pany. .The ore delivered to them is to apply as a part of the 10,000 
gross tons purchased of you. | 
I. M. BEAN, 
Secry Spring Lake Iron Co. 


To H. Ludington, pres’d’t of Lumberman’s Mining Co. 


Indorsed: “Accepted.” H. Ludington, pres’d’t Lumberman’s 
Mining Co. 


An agreement, marked “ B,” between Rhodes & Bradley and the 
Menominee Mining Co., dated December 26th, 1879, in the words 
and figures following, to wit: 

lexiibir Bb. 
| MiItwavukEk, Dee. 26th, 1879. 
Rhodes & Bradley, Chicago, Ils. 
GENTLEMEN: The Menominee Mining Co. proposes to sell 
SS you ten thousand tons fof] Norway iron ore, to be delivered 
fo. b. vessels at Escanaba, in about equal quantities monthly, 
during season of navigation of 1880, at fiveand °°, dollars per gross 
ton, payment for same to be made on the 15 day of the month for 
all ore delivered the previous month in eash. 


Yours, Xe., I. L. HAGERMAN, Pres. 
| ndorsed 2 Accepted. 


The plaintiffs then called Charles D. Rhodes, one of the plaintiffs, 
who testified that Rhodes & Bradley shipped iron ore from Escanaba 
to the Leland Tron Company as follows: 


Cleveland iron mine ore. 


May 16, 1880, 19S tons. May 27, 1880, 570 tons. 
" Ss. * 25 * June 16, “ 483 “ 
July 6, “  d44 “ “ay D. * ii * 
Aug. 16, “  d08) “ Aug. 24, “ od81 “ 
23, * ks ” Sept. 2, “ S551 “ 
pept. v9, ~“ 069 “ Oct. ll, *“ oA7 


Ost. 7, * ov * 


Making a total of 5,980 tons of the Cleveland mine’s ore, the last 
delivery being October 17, 1880. 


Norway mine ore. 


June 15, 1S80, 525 tons. July 20, 1880, 540 tons. 

July 24, ” 5A9 ‘6 ° ‘< 560 ‘6 
Aug. 9, “OOD Avy. 9, “ 873 * 
“a a Wo “ sé 20, rT 574 ‘6 


Making a total of 4,405 tons of Norway ore, the last delivery being 
August 20th, 18580. 
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Rolling-mill iron ore. 


May 16, 1880, 257 tons. Aug. 28, 1880, 427 tons. 
89 Sept. 17, “508 “ Oct. 18, “ 3806 “ 


Making a total delivery of 1,478 tons, the last delivery being Oc- 
tober 18th, 1880. 


Stephenson mine ore: 


May 11, 1880, 472 tons. June 4, 1880, 605 tons. 
July 28, “ 58525 “ Sept. 13, 098 
Sept.17, “ 46 “ Sept.15, “ 106 “ 


Making a total of 2,305 tons of Stephenson ore, the last delivery 
being September 18, 1880. 

The aggregate of all the iron ore delivered was 14 168 tons. 

The delivery to the furnace was made as rapidly after the opening 
of navigation as it could be got from the ore companies. This ore 
was manufactured into pig-iron by the Leland Iron Company and 
shipped to the Cleveland Rolling Mill Company at Cleveland. The 
Leland Iron Company’s works were located on the east shore of Lake 
Michigan, near the north end of the lake, at Leland, Michigan, near 
Grand Traverse. 

The shipments of pig-iron to the Cleveland Rolling Mill Company 
during 1880 were as follows: 

June 30th, schooner Louisa, 360 tons; “a. 20, schooner Gerlae, 
518 tons; August 5th, schooner A. Boody, 5 922 tons 2,100 pounds ; 
August 27, schooner Gerlac, 511 tons 1,618 pounds; September 25, 
propeller St. Paul, 600 tons; October 9, propeller Saginaw, 400 tons 
1,120 pounds; November 8, propeller St. Paul, 580 tons. 

That was all the iron shipped during 1880, and makes 3,421 tons 

420 pounds. 
90 Received telegram from Cleveland Rolling Mill Company 
January Ist, 1881, as follows: 


“CLEVELAND, OHIO, January Ist, 188]. 
“To Rhodes & Bradley: 
“How much iron have you at the furnace for us up to and _ in- 
cluding January 3rd?” 


Answered it after ascertaining amount. 
February 24th, 1851, received this postal from Cleveland Rolling 


Mill Company : 
“CLEVELAND, Onto, February 23, 1881. 
“Your postal of 22nd received. We do not recognize any contract 
with you for pig-iron made after December 31st last, the old contract 
having expired at that time. 
“Yours, respectfully, 
“THE CLEVELAND ROLLING MILL Co., 
“By H. W. B.” 
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Received March Ist the following telegram : 


“OLEVELAND, Onto, March 1st. 
“To Rhodes & Bradley: 
“Your contract to manufacture pig-metal for us gives you no 
authorily to do so after December 51st, 1880.” 


Received May 12th, 1881, this telegram : 
“CLEVELAND, Onto, May 12th. 
“Propeller Norman reports to us this morning with pig-metal. 


We lone since notified you that no more iron woul L be recelved 
from you by us. Please give orders for the disposal of the iron.” 


May 15th, 1881, received the following telegram : 


“CLEVELAND, Outro, Jay 13th. 
“To Rhodes & Bradley: 
1 “We will take that 1,500 tons made January Ist with the 
understanding that the entire balance is declared off, and that 
is the only way we will agree to it.” 

The iron shipped during the year of 1880 was paid for by defend- 
ant. No objections were made as to the quality of the iron shipped. 
No objections were made as to the kinds of ores from which it was 
manufactured prior to the time suit was brought against defendant 
at Cleveland. Defendants have not paid for any more than the iron 
delivered in 1880. Phey declined to receive the balance of the iron. 

Letters from Rhodes & Bradley to Cleveland Rolling Mill Com- 
pany of May I4th, June Sth, and June 11th, 1880, and from Cleve- 
land Rolling Mill Co. to Rhodes & Bradley, dated June 9th, 1880, 
were put in evidence by plaintiffs, and are as follows: 


“Cmicaco, May 14th, 1880. 


“William Chisholm, Esq., vice-president of the Cleveland Rolling 
Mull Company. 


“Dear Sir: We have your favor of the 13th inst. The Leland 
furnace has been delayed some in getting in blast, but we suppose 
she is hehted by this time; if not she will be within a day or two. 
We expect to be able to ship you a sm: “ cargo about the Ist prox. 
We expect she will make mostly Nos. 1 and 2. If you want some 

of the higher numbers we will make an effort to make some 
92 for you. We shall probably make some high iron any way. 
“Yours truly, RHODES & BRADLEY. 


“We think the furnace ought to make 25 to 30 tons per day, per- 
haps more. Can't tell until she gets well under way. We m: ake 50 
tons at Bangor, and) Leland may come up to that, as Henry Ford, 
who used to be in Bangor, is in charge at Leland.” 

“Cricaco, June 8th, 1880. 
“Leland Rolling Mill Company, Cleveland. 


“GENTLEMEN: We have report from Leland furnace, dated 5th 
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inst., showing on hand there 210 ond? tons number one, 88 and 3} 
tons number 2, and - and ? number 3—total, 316? tons—and she is 
making now about 25 tons per day, so they will be able to ship you 
first cargo early next week. 


“ Yours truly, RHODES & BRADLEY.” 


“ CLEVELAND, June 9th, 1880. 
“Messrs. Rhodes & Bradley, Chicago. 


“GENTLEMEN: As the yraseuanae Iron Mining Co. have reduced 
price of ore to all their customers $3.00 per ton, we cali upon you to 
make us & proportionate no a on our contract with you for 

charcoal pig-iron. Owing to the very high price made in the 
93 contract we hope you will not consider the request unreason- 
able, and that you will give it careful consideration. 

“Tn shipping iron to us please be very careful that all the pigs 
are branded in such a way as to show the grade plainly, and make 
us as much of the high gradés as possible. 

“'Prauly yours. 
“CLEVELAND ROLLING MILL CO. 
“H.W. bb.” 


“ CHicaco, June 11th, 1880. 
“Cleveland Rolling Mill Company. 


“GENTLEMEN: We have your favor of 9th inst. If the Cleveland 
Tron Mining Seanieaes will make us any reduction on the ore we 
bought for Leland furnace, we shall be very happy to make a cor- 
responding reduction to vou. We bought the ores before the big 
advance and contracted with the Leland Iron Company to furnish 
them ores and take their iron at a price based on the price at which 
we bought the ores and sold you the iron based on the price we were 
to pay the Leland fron Company. We make no extravagant profit 
and get no reductions on any of the ores or on the price we pay 
for the pig-iron, nor can we get any. At the time we sold you the 
iron the price was nominally $55, instead of $45, as we sold you at. 

We closed the trade with you so as to feel sure of having 
94 placed the product with good parties at a reasonable profit. 

We refuse to sell Bangor at $5; 1 at the same time declined a 
positive offer at that price. We had this matter all over with Mr. 
William Chisholm in person, and he admitted that as we got no de- 
duction on the ores we could — be expected to make any deduction 
in price of iron. <As to the truth of this statement that we get no 
deduction, we refer you to the ore companies themselves. We note 
your request as to marking and grading iron and will do our’ best 
to please you. 


“Yours truly, RHODES & BRADLEY.” 


Mr. Rhodes testified [that] Wm. Chisholm was vice-president at the 
time the contract was made, and Henry Chisholm, his father, was 
president of the Cleveland Rolling Mill Company, and [of] which 
Wm. Chisholm is now president. 
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On cross-examination Mr. Rhodes testified that pig-iron was sent 
in 1881 to Cleveland, as follows: 

May 8th, propeller Norman, 554 tons 610 pounds; May 16, 
schooner Monticello, 588 tons 740 pounds; May 20th, propeller 
Norman, 590 tons 500 pounds; May 24th, schooner Wilcox, 697 
tons 1,890 pounds; June 4th, schooner King, 557 tons 2,120 pounds; 
June Sth, propeller Norman, 594 tons 1,507 pounds; June 29rd, 
propeller Norman, 590 tons 630 pounds; July 2nd, propeller Nor- 
man, 454 tons 1,790 pounds; making a total of 4,655 tons 390 
pounds. 

The dates given are the dates of shipment from Leland. 
90 The dates of shipment of ore to Leland are dates of ship- 
ment at Escanaba. It iakes one to three days for a vessel to 
come across, according to the weather. 

The postal of defendant was in answer to a postal from us sent 
February 22nd, showing the amount of pig-iron on hand at the 
furnace; that was the first one sent. After that we sent them one 
each week. The letter of May 14th, 1S80, was in answer to a letter 
from defendant, as follows : 

‘“ CLEVELAND, Onto, May 15th, 1880. 
“ Messrs. Rhodes & Bradley : 

“Gents: ILow soon will you be making iron upon our contract, 
and at what rate do you expect to make it? Can you tell about the 
Nos. that you make? 


“Yours truly, WM. CHISITOLM.” 


Ford had run the Bangor furnace up to 50 tons two or three days 
of a year possibly ; that furnace was larger than Leland. 


Plaintiffs called as a witness Davip C. BRApLey, one of the plain- 
tills. 

The plaintiffs propounded to said witness the following question : 

Q. “Do you know whether Mr. Wm. Chisholin had any knowl- 
edge or information as to the capacity of the Leland furnace at or 
about the time this contract was made ?” 

Objected to by defendant. Objection overruled by the court; to 

which ruling and decision of the court the defendant then 

9G and there duly excepted. 

The Courr: State what knowledge you have. 

A. It was in making this contraet. It was talked over what the 
capacity of the furnace was. 

Mr. Storrs: Talked over with you ? 

A. Yes. 

Q. State to the court that conversation, if you please. 

To which question the defendant then and there objected, but the 
court overruled the objection; to which decision of the eourt the 
defendant then excepted. 


(). State what that conversation was, Mr. Bradley. 
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A. In general conversation the question, of course, was asked 
about what the probable capacity of the furnace would be, and it 
was stated to him that it would be from 20 to 25 tons per day, as 
well as we could state anything of that kind. A blast furnace is 
different from almost anything else.” 

The furnace at Leland is a charcoal blast furnace. This conver- 
sation with Mr. Chisholm was on Friday, and that contract was 
signed on the Monday after. [Improvements and repairs were being 
made on the furnace with a view of increasing the capacity. 


The plaintiffs called V. IK. Moore, who testified that he had been 
president and manager of the Leland Iron Company since 1879. 
Plaintiffs propounded tle following question : 
“You may describe to the court now the situation of that fur- 
nace, its general character and capacity, its facilities, ete., as 
7 they were in 1880.” 

This question the defendant objected to, but the court per- 
mitted it to be asked subject to the objection. The witness testified 
the furnace is situated on the east shore of Lake Michigan, about 30 
or 40 miles south of the straits. It manufactures hematite pig-iron 
with the use of charcoal. The shore of the lake is an open shore; 
there is no harbor there. There is a bridge pier reaching out from 
the main land into the lake 700 or 800 feet, possibly less, from the 
furnace 20 feet wide at the main part and 55 or 40 feet at the ex- 
treme end. The average capacity for the manufacture of pig iron 
from May Ist to November Ist, 1880, was 22 and } tons a day; no 
other way of determining capacity than by experience. 

The last blast before was in 1877; ran it as manager in 1876 and 
1877. 

To the witness proceeding the defendant objected, but the court 
received the testimony subject to the objection. 

Witness said the blast in 1876 averaged 17 tonsa day, and in 1877 
17! tons. The furnace fired up May 19th, 1880.) Between May 19th 
and the close of navigation the furnace was not at any time short 
of ore. | 

This evidence was objected to by defendant, but received subject 
to objection. 

Irom the commencement of operations down to the close of 

navigation of 1880 there was no lack of charcoal at the fur- 


98 nace. In 18SO vessels were chartered for the shipment of 
_ iron at different times as they could be got. When the cargo 


‘(was ready to ship the company made a charter. Whena vessel was 
expected we got out as much iron as we dared put onthe pier at one 
time. Our only method of handling was with teams and wagons 

a over this bridge pier. It was put there as fast as was necessary to 

provide tor the vessels. Navigation closed in 1580 about November 

15th. The last shipment made by us to Cleveland that year was 

November 8th. We had on the dock something over 400 tons of 

iron when navigation closed. There were times when boats could 

not get into the pier ; sometimes lay outside for a week ; sometimes 

— would be driven away after commencing loading. The last cargo of 
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November Sth was short on that account. We had on hand at the 
opening of navigation in 1881, May 7th, 3,566 tons; made arrange- 
ments during the spring of 1881 for transportation of iron, making 
it on our previous experience of vessels arriving about a week apart; 
that was about as fast as I dared have the boats come in. At the 
commencement of navigation in 1881, 1,148 or 1,148 tons of the iron 
contemplated by the contract was left unmanufactured. 

Q. Suppose that the whole amount had been actually manufac- 

tured on the opening of navigation, 1881, could it have been 
99 shipped forward to Cleveland any more rapidly than you did ? 
Question objected to [by] def’t’s att’y. 

The Court: The question is whether the fact that some of this 
ore had not been manufactured up to the opening of navigation, 
1881, was a factor or element in the delay. It may or may not be; 
I cannot tell at present. The question may be answered. 

Det’t’s — excepts. 

The Witness: Well, there were seven cargoes shipped out between 
the two times, between May 7th. 

Mr. Futter: Shipped out when? 

A. Between May 7th and July 7th. 

Mr. CusHING: Seven cargoes? 

A. Yes. 

Mr. Storrs: Go on. 

A. And that would require in the ordinary expectation of loading 
at that point. 

Q. That is not quite in answer to the question, yet furnishes a 
means of reaching a conclusion, but is not an answer to the ques- 
tion. Suppose that the whole amount had been actually manufac- 
tured on the opening of navigation, 1881, could it have been shipped 
forward to Cleveland any more rapidly than you did? 

A. Well, I don’t know; that was as fast as we shipped it. 

Q. What is that? 

A. That is as fast as we shipped it. It depends altogether on the 
weather and incidentals. 

Q. Were there any delays in the shipment in consequence ef not 
having the whole amount manufactured and ready for shipment at 

the opening of navigation in 1881? 
100 A. Any delays in the shipment ? 
Q. Yes. 

A. Well, I don’t know that I can answer that question in that 
way. . For instance, we had provided for our transportation in a 
certain manner—for vessels to come, as near as practicable, a week 
apart—based upon our previous experience, and the average was a 
little over one vessel a week, one cargo a week. 

Q. Well, you had 3,500 tons to start with, and you made your 
last shipment on the 29th of June? 

A. The 2nd of July. 

Q. The 2nd of July or the 29th of June? 
A: Well, we got through making it the 29th of June. 
Q. Suppose it had all been manufactured at the opening of navi- 
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gation, would you have made any different arrangements than vou 
did? 

A. No, sir; I should not. That is the point. 

Q. Yes; that is the point. 


Mr. Cusuine: How is that material ? 
Mr. unter: It is all under objection. 


WitNess continued: We had hauled as high as 150 tons a day 
onto the pier, and it would take a day or two to load a vessel. 
When vessels were not waiting we hauled at our convenience. We 
did not consider it entirely safe to put over 450 or 475 tons on the 
pier at one time. The largest cargo we shipped was 700. 


On cross-examination the witness testified that the furnace was 
not short of charcoal up to November 8th, 1880, short at times dur- 
ing the winter months and in Mareh & April, and ran under a check 

part of the time by reason of the short supply of charcoal. 
101 Witness produced the record of the production of the fur- 

nace from May 19th, 1880, to July 2nd, 1881, and from that 
record made the following abstract of the daily production, to wit: 


1880. 1881. 
Week ending— Week ending— 
May 22-____- a. ee on 116 
— 149.5 a oe 115.2 
June d_----- 165 — 122 
— 140.2 — 146 
— ee 146.2 — 146 
a nn 170 Feb. 5-..--.-- 144.2 
July 3 -.---- 184.1 ae: ee 
Elevator broken; shut a 
* Rinne Ge down 6th to 12th, a ee 116 
63 days. Men 8...... 111.2 
ant Soe 96 — a 109 
a eee 167.2 aa annnne 112.2 
—<— ne 168 en 110 
ae 165 a 90 
© 34oc ane 1 Shut down to 19th. 
Tein 144.2 jj 2: 55.2 
 idiiininn 164.2 — 122.2 
Sept. 4-__--- 164 7. 172 
a 172.2 14...... 1622 
102 
* 18...... 1802 , Do 
a on 180.2 a 145 
i a 181.2 June 4-__-__ 17] 
_ 183.2 BS xinniini SO 
ne 186 | 168 
, 186 ye 
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PO_____. 146 
: ree 132 
Dee. 4.4. 136.2 
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And also from the record made the following abstract of the num- 
bers of the tron produced, to wit: 


1. 2. 2. 4, D. 
May 235 -_-- 108 4 
i. 108 29.2 12.1 
June 5___- 102.2 DO 0.2 
— 115.2 15.2 11.2 
a 141 5.2 
a" S6 30.2 43 O.2 
suly 3$.... 7 4] 58 35.1 5 
- Betas 2S 7 2() 7.1 
; |) = a Me J 23 Od.L 10.2 1 
) 100 56.2 1] 
— 96.2 40.2 Ot 
Aue. 7.... 58.2 99 2 7 
ai | 75.2 a9 34 
tS Ae aac 07.2 4] 6 
103 
a 117.2 11 ei 6 
Sept. 4 .--- 129 30 5 
Y Weel 124 48.2 
— 62 105 13.2 
. 2... O7 922 25 D0 
Oct ati 31.2 106 20.2 fe 16 
“ Q 32 99 2 46 oak: 
, 6 51.2 115.2 13 
3. 2 93.2 73.2 6.2 
e | ae 18.2 YQ? Ot 15 
Nov. 6 ---- pifaideat 102 60.2 15.2 Q 
) ical 38.2 127 | ee ee 
). | 31.2 90) 18.2 
¢ 67.2 Oo 11.2 
Dec. Ancn« 102 28 6.2 
5 G 19.2 60.2 
(a 19 66 D3.2 
nn 31.2 6 43.2 
ae Poo b- 41 1] 
8____ o4 34.2 26.2 
| ae 15.2 14 65.2 14 13 
43.2 26 76.2 
| 21 30 95 
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Feb. 5_ -_- saiiaae aaa 121.2 23 
>, shine 7a 323 
19____ ae 30 8S 
18.2 8.2 S9 
1. » | 4 4. 5. 
M’ch 5___- 55.2 36 20) 
aa; ae 23.2 78.2 7 
» Ban 79 24.2 Q 
> Badin 31.2 78.2 
104 
Dawns 74.2 15.2 
— 55.2 
* Bs 115 7.2 
May 7---- 51.2 tau 4] G 
a 58.2 60.2 17 22.2 4 
i 32.2 71.2 29 
— 66.2 3b 3 6.2 
June 4._-. 10.2 107.2 23 
— 87 76.2 §.2 
a | 51 76 26.2 14.2 
— 72.2 32.2 60.2 6.2 
a 51.2 7 25.2 10 6.2 


This record also gave the proportion of ores put into the furnace, 
and ran as follows: For week ending Jan. 15th, 1881: Cleveland, 
99 tons; Norway, 64; Stephenson, 27; Rolling Mill, 27. For week 
ending January 22: Cleveland, 114; Norway, 70; Stephenson, 24; 
Rolling Mill, 31. For week ending February 12: Cleveland, 99; 
Norway, 4; Stephenson, 27; Rolling Mill, 27. For week ending 
February 19: Cleveland, 95; Norway, 62; Stephenson, 26; Rolling 
Mill, 26. For week ending March 12: Cleveland, 87; Norway, 52; 
Stephenson, 24; Rolling Mill, 24. For week ending March 19th: 
Cleveland, 90; Norway, 57; Stephenson, 25; Rolling Mill, 25. For 
week ending May 21: Cleveland, 92; Norway, 79; Stephenson, 29 ; 
Rolling Mill, 29. For week ending May 28: Cleveland, 102; Nor- 
way, 87; Stephenson, 54; Rolling Mill, 54. 

The furnace made its own charcoal. Navigation opened in 
105 ‘the spring of 1881, May 7th. Witness chartered the vessels for 
bringing the ore; arranged to have it come as fast as 1t could. 
Nayigation closed unusually early in the fall of 1880. The first 
cargo of ore in 1880 was received May 12th; expected tostart, but some 
of the machinery was delayed and we didn’t get it into place until a 
little later; could not run without it. Wecommenced filling the 
furnace May 18th, and fired up on the 19th; the first iron was out 
on the 22nd. The furnace company owned the pier. The furnace 
was stopped in July, 1880—six days and a half—when an elevator 
gave out, besides the time that I have mentioned. 

On redirect examination the witness said the winter of ’80 and ’81 
was very severe; the snow was deep, and it was with the utmost 
difficulty that the company was able to haul its coal. 
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Plaintiffs put in evidence letters from plaintiffs to defendants as 
follows: 

“ JANUARY ORD, 18S]. 
“Cleveland Rolling Mill Co. 

“GENTLEMEN: In reply to your telegram of Saturday we have 
wired you that there is about 1,582 tons iron on hand for you at 
Leland, up to and including December 31st. Please excuse delay 
in answering, but Saturday and yesterday business did not get 
much attention and we just got an answer to our telegram to fur- 
nace. 


“Yours truly, RHODES & BRADLEY.” 
106 “TeBRUARY 247TH, 1581. 


“Same to same. 
“Cleveland Rolling Mill Company. 

“GENTLEMEN: We have your postal card of 25rd inst. saying that 
you do not recognize any contract with us for pig-iron made after 
December 31st last. Please advise us on what ground you make 
such a claim. The contract reads that you are to take the product 
of 14 M tons ore, and such portion of it as is made after the close of 
navigation, ISSO, is to be shipped as near the opening of navigation 
as possible, etc. We trust that you will favor us with a reply, and 
oblige, 


loans wel, RHODES & BRADLEY.” 


“Marcu Ist, 1881. 
“Same to same. 

“We have have your telegram of this date as follows: ‘Your con- 
tract to manufacture pig-metal for us gives you no authority to do 
so after December 5ist, 18802 This does not say anything more 
than your postal card of 25rd ult., and it is so directly contrary to 
What the contract does authorize us to do that we can only think 
that you have not read it carefully lately; but Mr. William Chis- 
holm knows well what the contract was without reading it, and we 
should like to hear from him on the subject with any valid reason 
why you should not take the entire product of the 14,000 tons ore, as 

agreed. loping for an early reply, we are, 
107 “Respectfully yours, RHODES & BRADLEY.” 


“Marcu orn, 1881. 
“Same to Henry Chisholm, Esq., president of the Cleveland Rolling 

Company, Cleveland, Ohio. 

“Dear Str: We have your favor of 3rd inst. and have simply to 
reply that we shall hold your company under the terms of your con- 
tract dated February 16th, 1880, to receive and pay for the entire 
product of the 14,000 tons iron ore therein specified. We regret this 


difference of opinion, but we know we sold you the entire product of 
the 14,000 tons, and neither we -or our attorneys, among the ablest 


in the city, can discover any flaw in the contract. 


“Yours respectfully, RHODES & BRADLEY.” 


d 
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“May lirn, 1881. 
“Cleveland Rolling Mill Company, Cleveland, Ohio. 

“GENTLEMEN: We enclose bill of lading and invoice for 560 tons 
Leland iron per prop. Norman. 


“Yours truly, RHODES & BRADLEY.” 


The plaintiffs read in evidence the deposition of Nelson P. Holst, 
the evidence tending to show that the ore in the Norway and 
Stephenson mines was identical in quality and value. | 

Charles T. Steward testified for plaintiffs that he was engaged in 

the sale of pig-iron at Cleveland and was conversant in June 
108 and July, 1881, with the standard values of pig-iron in the 

Cleveland market; had heard some of those who used this 
iron speak of its qualities ; saw a little of it. 


Q. What was the value of well-known brands of pig-iron in 
Cleveland in June and July, 1881 ? 


To this question the defendant objected, but the court overruled 
the objection ; to which decision and ruling of the court the defend- 
ant, by its counsel, then and there excepted. 


The witness answered: Depending on the grade of the iron, from 
$50 to $32; numbers 2, 8, and 4 were worth more than number one, 
‘rom $1 to $2 per ton; the difference between well known brands of 
charcoal-iron and those not well known was from $2 to $4; the pro- 
duct of the Leland Iron Company was not a well-known brand in 
the Cleveland market; putting 4,500 tons of an unknown brand of 
iron on the market at one time wauld have a tendeney to break the 
price; the selling value would depend somewhat upon what its qual- 
ity was; if it was suited to make Bessemer it would bring one price ; 
if to make malleable iron another price; if to make car-wheels 
another price ; if not suited for any of these purposes another price ; 
from my knowledge of this iron I don’t see that it could have been 
used for wheels, malleable castings, or agricultural castings; possibly 
if might have been used and sold in the manufacture of Bessemer 

steel ; however, that is a matter of analysis, and I have never 
109 seen an analysis of the metal. 
The following question was put to the witness : 

Q. If the iron in question, Mr. Stewart, had been placed in your 
hands as an iron merchant or a commission merchant for sale to 
what class of trade would you naturally have attempted to dispose 
of it? 


To this question the defendant objected, but the court overruled 
the objection, and the defendant, by its counsel, then and there duly 
excepted. 


The witness answered: Numbers 2, 3, 4, 5, and 6, if there were 
any, I should have endeavored to sell to the malleable iron and ear- 
wheel trade; number 1 to the agricultural trade or the malleable 
trade; had seen the iron in the yards of several consumers of pig- 
iron in Cleveland ; assumed it to be this iron from what I was told ; 
(—427 
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all the knowledge I had in regard to the iron was what I was told ; 
the Bessemer trade will not accept iron that has over ten per cent. 
in phosphorus; they want it as much lower as they can get It; 
have not seen an analysis of this iron; was worth from $27 to $28 in 
January, 1881, and so on to midsummer. 

Harvey H. Brown testified to the same effect. Mr. Rhodes, being 
recalled, testified that the Stephenson ore was bought for $4 per ton, 
eash, at the mine; the Norway ore for $5.25, 4 months on vessel at 
Escanaba. The freight from both, the Norway and the Stephenson, 

was $1.25. That would make the Norway oreand the Stephen- 
110 son ore exactly the same price at the mine, except that we 

pay cash for the Stephenson, and the Norway we bought at 4 
months. This iron was to be a brand that could be used for Besse- 
mer purposes to a limited extent, to make Bessemer rails alone, as I 
understand; it was that mixture of ore that we contracted for exactly, 
for Bessemer purposes. We make no guarantee as to the phosphorus 
or anything of that kind; did not attempt to sell any of this iron 
until after the trial at Cleveland, in November, 1881. Shortly after 
a new trial was granted to the plaintiffs we instructed Rhodes & Co., 
at Cleveland, to sell the iron at the best advantage they could. Up 
to the time of that trial we had been holding it to the order of the 
Cleveland Rolling Mill Company as soon as they should pay for it. 
That suit was for the whole amount of the contract price; and if 
they paid the full contract price they could get the iron subject to 
the charges. 

Mr. Bradley, being reealled, said that he had an analysis of iron 
made within the last two months, which showed it contained between 
jy and 3/4) of one per cent. of phosphorus, which was above the 
usual per cent. for Bessemer purposes. 

The Norway and Stephenson mines are as close together as two 
holes can be and not be one. The case at Cleveland was tried in 
October or November, 1881. 

The plaintiffs rested ; and the defendant, to maintain the 
L111 issues on its behalf, offered the following evidence : 

Ifrederick A. Emmerson, chemist and analyzer of ores, 
analyzed Stephenson ore and Norway ore. The Norway ore would 
make iron with phosphorus with less than one-tenth of one per cent., 
while Stephenson would make iron about sixteen one-hundreths of 


one per cent. of phosphorus; duly examined one sample of 


Stephenson and two samples of Norway; there was a difference of 
one 20-hundredths of one per cent. in the amount of phosphorus in 
those two samples of Norway ore. 

The depositions of William H. Harvey and John U. Glidden were 
read on behalf of the defendant, the evidence tending to show that 
the ore In Stephenson and Norway mines was not identical. 

The defendant called William Chisholm, president of the defend- 
ant company, who was vice-president at the time the contract was 
made. Mr. Bradley was the active man in making it. Mr. Bradley 
came to Cleveland to see witnss with reference to selling the iron if 
possible. The interview was between Mr. Bradley, witness, and 
Henry Chisholin, who was then the president and who is now dead. 
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The agreement was arrived at at that interview and closed up 
with the exception of signing the contract, which was done at Cli- 
cago a few days after. There was no talk between the witness and 
Bradley at Chicago. The contract had been drawn up in the mean- 
time and was ready for signature, and witness signed it. Neither 
at Cleveland nor Chicago” during any of the negotiations leading 
up to the execution of the contract was anything said by Mr. 
Bradley to witness or by anybody else to witness about the 
112. capacity of the Leland furnace or of its expected capacity ; . 
nothing was said about it nor about the expected daily out- 
put. Witness did not know what the capacity of the Leland furnace, 
or its expected capacity, was. Mr. Bradley did not at any time 
before the signing of the contract state to witness that the probable 
‘apacity of the furnace would be 20 or 25 tons a day or anything of 
that kind. The first statement made by Rhodes & Bradley about 
the capacity of that furnace or by Mr. Bradley was in the letter of 
May 14th, 1880. The first time defendant knew of the discrepancy 
in the delivery of the ores, particularly the Norway and the Stephen- 
son, at Leland, was during the trial of the case brought at Cleveland. 
Prior to that time no know ledge of the differences in the quantities 
of the ores had come to me or of the difference in the proportion 
in which the ores were mixed. The letter ef May 15th to Rhodes 
& Bradley was written by witness, and the answer to it of May I-tth 
Was Witness’ first Information upon the subject of the supposed 
capacity. Witness resided in Chicago 17 years prior to going to 
Cleveland; was vice-president and general manager of the Union 
Rolling Mill Company, and was familiar with the tron market in 
Chicago as well as in Cleveland. Chicago is a better market than 
Cleveland, because there is more sold in large quantities of that 
class of metal. The distance from Chicago to Pennsylvania, 
1138) =where most Bessemer iron 1s manufactured, has something to 
do with making this a better market for Bessemer purposes. 
There was no sale in Cleveland for that class of iron for Bessemer 
purposes, because the Bessemer works there supphed themselves. 
The defendant then introduced in evidence daily market quota- 
tions of Lake Superior charcoal pig-iron from the Chicago Tribune, 
at Chicago, and from the Iron Age, at Cleveland and Chicago, as 


follows : 
Chicayo Tribune Quotations [of | Lake Superior Charcoal Pig-iron. 


ISS], Jan. Ist.—Nos. 1 and 2, 833.00; No.3, 8354.00; Nos. 4, 5, and 
6, 830.00. 

Jan. 5th, 7th, 10th, 12th, 21st, 26th to 29th, ggg the same. 

Dee. 7th.—Nos. 1 and 2, $30.50 to 831.00; No. 5, 352 to 852.50 ; 
Nos. 4, 5, and 6, 835.00 to 354.00. 

1882, Jan. Site, Moe. 1 and 2, 831.00; No. 8, 355.00; Nos. 4, 5, 
and 6, $34.00 to $55.00. 

Jan. 11th —Quotations same; Jan. 1Sth, quotations same. 
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Tron Age Quotations [of| Lake Superior Charcoal Pig-tron. 
Chicago. Cleveland. 
Jan. drd, 1881 —Charcoal pig 
is selling at § $33 to $36, according 
to grade. 


Jan. 27th, 1881.—bLake Su- Jan. a sheet 
perior chi weoal: 1 and 2 2, $32.00;  metalisin excellent demand with 
3, 833.00; 4,5, and 6, $54.00. prices firm at $33.00 to $55.00 

here. 
114 
Feb. 3rd. Quotations the same. 

“10th. 7 ie 

+ “Tees. ‘3 ‘ 

* Zin. 7 . 

May — 5th. ¥ , May 5th.—There is no disposi- 
12th. 7 <i tion on the part of producers to 

“ 19th. ¢: : cut prices as yet; furnace men, 

“ 26th. r « on the contrary, claim they can- 


not live and sell metal at market 
prices unless ore is sold at less 
figure. 
Dee. Ist. ISSL: 

Lake Superior charcoal. 

1 and 2, 851.00. 

3, $32.00. 

4,5, and 6, $35.00 to $54.00. 

All December quotations remained the same. 


This was all the evidence offered by either party in the case, where- 
upon the defendant moved the court to exclude plaintifls’ evidence 
under the first count of the declaration upon the ground of variance 
between the contract of Rhodes & Bradley with the Leland Iron Com- 
pany,as set up in that count,and the contract offered in evidence, but 
the court overruled said motion and gave the plaintiffs leave toamend ; 
to which defendant then and there duly excepted. The defendant 
also moved the court to exclude plaintiffs’ evidence upon the ground 

of variance, In that plaintiffs’ evidence tended to est: ablish ex- 
115 ~~ cuses for non-performance Instead of tending to show  per- 

formance; but the court overruled, said motion and defend- 
ant then and there duly excepted. The defendant also moved to 
exclude the evidence of Mr. Bradley as to alleged conversations 
with William Chisholm in regard to the capacity of the Leland fur- 
hace prior to the execution of the contract between plaintiffs and 
defendant; but the court overruled said motion, and defendant then 
and there duly excepted. The defendant also moved to exclude all 
the evidence offered as to the capacity and situation of the furnace 
of the Leland Iron Company: but the court overruled the motion 
and the defendant then and there duly excepted. 

The defendant also asked the court to make the following special 
findings, to wit: 
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Ist. That all the iron manufactured after January Ist, 1881, was 
not manufactured within the time required upon the true construc- 
tion of the contract. This amounted to, say, 3,100 tons. 

Ind. That the defendant did not take the risk of the capacity of 
the Leland furnace. 

drd. That the 14,000 tons of ore was delivered to the furnace on 
and prior to the 18th of October, i880. 

4th. That navigation opened on the 7th of May, 1881, and at that 
time there was 1,222 tons of 1ron unmanufactured ; that the Leland 
made its own charcoal, and that from the 18th of December, 1880, 
to the 23rd of April, 1881, the blast was checked and the furnace 
shut down for want of charcoal, and the result was that the fur- 

nace turned out 1,222 tons of iron less than it otherwise would. 

116 Sth. That the amounts of the different ores from which tne 

iron was contracted to be manufactured were contracted to 

be as follows: 6,000 tons of Cleveland, 5,000 tons of Norway, 

1,000 tons of Rolling Mill, 1,500 tons of Stephenson, and that the 

amounts of ore delivered were: Cleveland, 5,950 tons; Norway, 4,105 

tons; Stephenson, 2,300 tons: Rolling-Mill, 1478 tons; that the 

amount of phosphorus in Stephenson exceeded the amount of plos- 

phorus in Norway; that the 1ron was desired by defendant for Bes- 
semer purposes, to the knowledge of plaintiffs, but contained 
large an amount of phosphorus as to be unfit for those purposes. 
6th. That the plaintifis cannot recover under the second count. 

7th. That the iron manufactured after the first of November, 1880, 
was not shipped on the opening of navigation of ISS1, or as near 
the opening as possible. 

sth. That the iron shipped June 4th, June Sth, June 23rd, and 
July 2nd, 1881, amounted to 2,227 tons 1 OT pounds, and was not 
shipped as near the opening of navigation of 1851 as possible. 

9th. That the defendant was not bound to take more than the 
1,500 tons on hand January Ist, 1881. 

10th. That upon the evidence under the contrac ct sued on the de- 
fendant was not bound to take any of the iron after the shipment 
of November Sth, 1880, and the plaintiffs cannot therefore recover. 

But the court refused to specially find as requested in each in- 
stanee; to which refusal the defendant excepted, but the court 
made the special findings signed by the court and filed herein, to 
which special findings so m: ade by the court, and each of them, the 

defendant duly excepted. 
117 The court thereupon found for the plaintiffs and assesses 
the damages at $82,422.00, the amount named in the record ; 
whereupon the defendant entered its motion for a new trial in the 
words and figures following, to wit: 


11s Motion for New Trial. 
In U.S. Cir. C’t, Nor. Dist. of HII. 
Ciras. D. Ruopes et al. vs. Tite CLEVELAND RoniiinG MILL. 


And now comes said def’t, by Campbell & Lawrence & M. W. 


| => 
of md 
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Fuller, its att’ys, and moves that the finding of the court be set 
aside, and a new trial be granted herein, for the following reasons, 
to wit: 

1. The court erred in admitting the evidence for the pl’ffs under 
the Ist count & also under the 2d count of said declaration, because 
of yariance, and erred in not sustaining def’t’s motion to exclude 
the same. 

2. The court erred in admitting incompetent evidence on the 
pls’ behalf, and especially in admitting the evidence of Mr. Brad- 
ley as to alleged conversations between him and Chisholm prior to 
the execution of the contract. 

3d. The court erred in finding that the def’t took the risk of the 

capacity of the Leland furnace. 
11%) 4th. The court erred in finding that the iron shipped June 
lth, June Sth, June 23d, & July 2d, 1881, and on each of 
these days, was shipped as near the opening of navigation in 1SS1 
us possible. 

dth. The court erred in finding that the def’t was bound to take 
any iron manufactured after the year 1880. 

6th. The finding of the court was against the evidence & the 
weight of evidence. , 

7th. The court erred in finding the difference between the market 
price, When the court holds the iron should have been received, and 
the price agreed to be paid as eighteen dollars per ton. 

Sth. The court erred in finding that the delivery of the ores in 
the proportion in which they were delivered was in compliance with 
the contract. 

Nth. The court erred in finding that the def’t was bound to take 
the 1,222 tons unmanutactured at the opening of navigation in 
ISS1. 

l0th. “Phe court erred in holding that the def’t was not excused 
trom taking the iron which was delayed in the manufacture by the 
elving out of the furnaee for want of charcoal. 

Lith. The court erred in holding that the def’t took the risks con- 
sequent upon the nature of the harbor at Leland, the character of 
the price, the capacity of the furnace, & the want of charcoal, and 

each of them. 
120 12th. The court erred in finding for the plaintiffs and also 
In the assessment of damages. 

15th. The court erred in the admission of incompetent evidence 
for the plffs & in overruling def’t’s objections thereto, & in the re- 
jection of competent evidence offered in def’t’s behalf & in sus- 
taining plfls’ objections thereto. 

l4th. The court erred in all of its special findings & each of them. 

loth. And for other reasons. 

CAMPBELL & LAWRENCE, 
M. W. FULLER, 
lor Deft. 


Endorsed : liled Jul. 28, 1883. W. H. Bradley, clerk. 
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12] Which the court overruled and entered judgment on the find- 
ings; to which decision of the court in finding for the plaintiffs 
and assessing the plaintiffs’ damages at the amount state ‘d, and in 
overruling the defendant’s motion for a new trial and in entering 
judgment on the findings, the defendant, by its counsel, then and 
there duly and severally excepted. 

And for as much as the matters and things hereinbefore set forth 
do not otherwise appear the defendant prays that this its bill of ex- 
ceptions may be signed and sealed, which is done accordingly. 


H.W. BLODGETT, [sear] 
Judge, ete. 


(Endorsed :) Filed July 28, 1885. Wm. I. Bradley, clerk. 


122 Afterwards, to wit, on the fifth dav of September, A. D. 1883 
there was filed in said clerk's office ar. appeal bond in said 
entitled cause, which said appeal bond is in the words and _ figures 


following, to wit: 
Appeal Bond. 


In the Circuit Court of the United States for the Northern District 
of Illinois. 


CHarzbLES D. Ruopes and Davip C. BRADLEY 
vs. 
THe CLEVELAND Ronttinac MILit Company. 


Know all men by these presents that we, The Cleveland Rolling 
Mill Company, a corporation of the State of Ohio, located at the 
city of Clev eland, as principal, and Edson Keith and Marshall Field, 
as sureties, are held and firmly bound unto Charles D. Rhodes and 
David C, Bradley in the sum of one hundred and twenty-five thou- 
sand ($125,000.00) dollars, to be paid to said Rhodes and Bradley, 
their heirs, executors, administrators, or assigns; to which payment, 
well and truly to be made, we bind ourselves. and each of us, jointly 
and severally, and each of our heirs, executors, administrators, anid 
successors, firmly by these presents. 

Sealed with our seals and dated the 29th day of August, In 
the vear of our Lord one thousand eight hundred and eighty- 
three. 

Whereas the above-named The Cleveland Rolling Mill Company 
hath prosecuted a writ of error to the Supreme ¢ ‘ourt of the United 
States to reverse the judgment rendered in the above-entitled suit 
by the cireuit court of the United States for the northern district of 


I linois: 
Now, therefore, the condition of the above obligation is suc ‘h that 


if the above-named The Cleveland Roiling Mill Company shall 
prosecute its said writ of error to effect, and answer all damages and 
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costs if it shall fail to make its plea good, then this obligation shall 
be void : otherwise to remain in full force and effect. 
CLEVELAND ROLLING MILL CO., — [sEAL.] 
WM. CHISHOLM, Pres’t. 
EDSON KEITH. boner 
MARSHALL FIELD. SEAL. | 


Attest : ED. L. PAGE, See’y. [SEAL. | 


Approved. 
H. W. BLODGETT, Judge. 


Approved Sept. 5, 1885. 
THOMAS DRUMMOND. 


Endorsed: Filed Sept. 5, 1883. Wan. H. Bradley, clerk. 
124 NorrHerN District oF ILLINOIS, ss: 


I, William If. Bradley, clerk of the cireuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to bea true and complete transcript of the 
record of all the proceedings had in said court in the cause wherein 
Charles D. Rhodes and David C. Bradley are the plamtiffs, and The 
Cleveland Rolling Mill Company is the defendant, as the same ap- 


pear from the files and records of said court now remaining In my 
custody and control. 

In testimony whereof [ have hereunto set my hand and affixed 
the seal of said court at my office in Chicago, in said district, this 
twenty-fifth day of September, 1885. 

[Seal of Circuit Court U.S., Northern Dist. Illinois. 1855. ] 
WM. TH. BRADLEY, Clerk. 


UNrrep STATES OF AMERICA, 


Northern District of Illinois, P 


The United States of America to the judges of the cireuit court of 
the United States for the northern district of Ilinois, Greeting : 


Because in the record and proceedings as also in the rendition of 
a judgment in a plea which is before you in said circuit court be- 
tween Charles D. Rhodes and David C. Bradley, plaintiffs, and Cleve- 
land Rolling Mill Company, defendants, in an action of assumpsit, 
a manifest error hath happened, to the great damage of the said 
Cleveland Rolling Mill Company, as by their complaint appears, 
and it is being fit that the error, if any there has been, should be duly 
corrected, and full and speedy justice done to the parties aforesaid 
in this behalf, you are hereby commanded, if judgment be given 
therein, that then, under your seal, distinetly and openly, you send 
the record and proceedings aforesaid, with ali things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October, A. D. 1885, in the Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being Inspected, 
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the said Supreme Court may cause further to be done therein to 
correct that error what of right and according to the law and cus- 
tom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 28th day of Taly , in the year of oun 
Lord one thousand eight sa a and eighty- three. and of the In- 
dependence of the U nited States the 108th year. 

[Seal of Cireuit Court U.S., Northern Dist. Plinois. 1855. ] 
WM. H. BRADLEY, 
Clerk U.S. Circuit Court, Nor. Dist. Il. 


(IEndorsed:] Supreme Court of the United States. Charles D. 
Rhodes and David C. Bradley vs. Cleveland Rolling Mill Company. 
Writ of error. 

126 UNITED STATES OF AMERICA, 8s 


Charles D. Rhodes and David C. Bradley, Greeting : 

You are hereby cited and admonished te appear at the Supreme 
Court of the United States to be holden at Washington on the see- 
ond Monday of October next, pursuant to a writ of crror filed in 
the clerk’s office of the cireuit court of the United States for the 
northern district of illinois, wherein the Cleveland Rolling Mill 
Company is plaimtiff and you are defendants in error, to show cause, 
if any there be, why the judgment in said writ of error mentione d 
should not be corrected and speedy Justice done to the parties in 
that behalf. | 

Witness the Honorable Thomas Drummond, judge of the cireuit 
court of the United States for the northern district of Illinois, this 
5th day of Sept., in the year of our Lord one thousand eight hun- 


dred and eighty-three. 
THOMAS DRUMMOND, Judge. 


Service of a copy of the foregoing citation accepted this 5th day 


of September, 1855. 
Ik. A. STORRS & J. M. FLOWER, 


Attorneys for Defendants in Lrror. 


127 [ Budorsed >| United States circuit et, northern dist. of Ili- 
noils. Rhodes & Bradley vs. Cleveland Rolling Milling Com- 
pany. Citation and acceptance of service. Filed Sept. 6, 1883 


Wm. H. Bradley, clerk. 


128s krror to the Cirewit Court of the United States in and for the 
Northern District of Illinois. 
UNITED STATES OF AMERICA, 88 
In the Supreme Court Thereof. 


CLEVELAND RoLiing Mini Company, Plaintiff in Error, 
Us. 
CuarLes D. Riopres and Davip C. Brapiey, Defendants in) Error. 


And now comes the said plaintiffin error, The Cleveland Rolling 
rm 


DS THE CLEVELAND ROLLING MILL CO. Vs. CHAS. D. RILODES ET AL, 


Mill Company, by Beach and Cushing and Campbell and Lawrence, 
its attorneys, and says that in the foregoing record and proceedings 
there is manifest error in this, to wit: 


Ist. The circuit court erred in admitting Improper and incom- 
petent evidence on behalf of the plaintiffs against the objection of 
the defendant. 

2d. The cirenit court erred in excluding proper and competent 
evidence offered by the defendant. 

3d. The circuit eourt erred in not excluding the plaintiffs’ evidence 
as yarient with the first and second counts, and each of them, of 
therr declaration. 

4th. The circuit court erred in not excluding the testimony of 
plaintif? Bradley as to conversations with Wim. Chisholm relative 

to the capacity of the Leland furnace. 
129 Sth. The cireuit court erred in not excluding all evidence 
as to the capacity of the Leland furnace. 

6th. Phe cireuit court erred in not finding the Issues in favor of 
defendant. 

7th. The cireuit court erred in finding the Issues in favor of plain- 
tills. 

Sth. The circuit court erred in its assessment of plamtiffs’ dam- 
“Uges, 

Sth. Phe cireuit court erred in refusing to make the speetal find- 
ings, and each of them, requested by the defendant. 

lOth. “Phe circuit court erred in making its special findings, and 
each of them, contained m said record. 

llth. The circuit court erred in overruling the motions, and each 
of them, of defendant to set aside its findings and to grant anew 
trial. . 

l2th. The cireuit court erred in entering the judgement aforesaid 
in favor of the plamntiffS in manner and form aforesaid. 

Wherefore and for divers other errors manifest upon said record 
the plaintiff in error respectfully prays that said Judgment may be 
reversed, 

CLEVELAND ROLLING MILL COMPANY, 
By BEACHIEL ann CUSHING anp 
CAMPBELL & LAWRENCE, Jts Attys. 


endorsed Ol) COVeEr:? N. [inots C. C. U, ». No. azé. The (‘leve- 
land Rolling Mill Company, plaintiff in error, vs. Charles D. Rhodes 
and David C. Bradley. Filed 18th October, 1883. 


IN THE : 


Supreme Court of the United States. 


~ > -@ ~<a 
e ‘ 


THE CLEVELAND ROLLING MILL COMPANY, 
Plaintiff in Error, 


In Error to the Circuit 

' Court of the United 

, ) States for the Northern 

. CHARLES D. RHODES aud DAVID C. BRADLEY,) pistrict of Wiinois. 
Defendants in Error. 


Vs, 


BRIEF FOR PLAINTIFF IN ERROR. 


Wane. BE. CuSHING, 
GEo F. HDMUNDS, ATTORNEY FOR PLAINTIFF IN ERROR. 
OF COUNSEL. 
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SUPREME COURT OF THE UNITED STATES. 


THE CLEVELAND ROLLING MILL COMPANY, 
Plaintiff in brvor) In Error to the Cireuit’ 
Court of the United 


“us, 
States for the Northern 


CHARLES D. RHODES and DAVID C. BRADLEY, District of Illinois. 


Defendants in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT CF THE CASE. 


The action in the Cireuit Cour+ was brought by— 
Charles D. Rhodes and David C. Bradley, of Chicago, 
Illinois, (defendants in error), partners under the firm 
name of Rhodes & Bradley, against the Cleveland 
Rolling Mill Company, of Cleveland, Ohio, (plaintiff 
in error), and was founded on the following contract : 


Contract Between Rhodes & Bradley and the Cleveland 
Rolling Mill Company, Sued apon. 


“This agreement, made this sixteenth day of TFeb- 
ruary, A. D. 1880, by and between Rhodes & Bradley of 
Chicago, Ills., and the Cleveland Rolling Mill Co., of 
Cleveland, Ohio, witnesseth: That said Rhodes «& 
Bradley have sold to the said Cleveland Rolling Mill 
Co., the entire product of fourteen thousand (14,000) 


9 


os 


tons iron ore, to be manufactured ito pig-iron with 
charcoal by the Leland Furnace Co., of Leland, Mich., 
said furnace to make as nearly all numbers one and two 
iron as possible, and to be shipped in vessel cargoes as 
rapidly as possible to the Cleveland Re ling Mill Co., 


at Cleveland, Ohio, during the season cf navigation of 


1880. Such portion of the product or said ores as 1s 
made after the close of navigation of 1880 1s to be ship- 
ped by vessel to Cleveland on the opening of navigation 
of 1881, or as near the opening as possible, said Cleve- 
land Rolling Mill Co., to have the privilege of ordering 
the iron which may be made too late for shipment by 
lake during the season of 1880 through by rail to 
Cleveland during the winter of 1880. & 1881, they to pay 
the additional expense of hauling to railroad and 
freighting through to Cleveland by rail over and above 
what it would cost Rhodes & Bradley to ship by lake on 
the opening of navigation 188]. 


“Said Cleveland Rolling Mill Co., agree to receive 
said iron as rapidly as shipped and to pay forty-five 
dollars ($45) per ton (2,240 Ibs.) cash for same delivered 
on rail or vessel at Cleveland, Ohio. The Cleveland 
Rolling Mill Co. are to have the option of taking a por- 
tion of the iron delivered at Chicago, Ils., at the same 
price and on the same terms and conditions as stated 
above for delivery in Cleveland, said Cleveland Rolling 
Mill Co. to furnish a good and suitable dock at which 
to unload vessels, either at Cleveland or Chicago, and 
to pay vessels any demurrage which they may be justly 
entitled to by reason of delay in furnishing a dock at 
which they can be discharged. 


“The iron ore to be furnished at the Leland Iron 


= 
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Co., out of which said iron is to be manufactured, is 
as follows: 


‘6,000 tons Cleveland mine. 
“5,000 ‘“ Norway . 
“1,500 “ Rolling Mill mine. 
71,500 ‘“ Stephenson ” 


“And whereas Rhodes & Bradley’s contracts with 
said mining companies are to the effect that in case of 
accidents or strikes at said mines, resulting in reduced 
output of ore, said companies are to have the privilege 
of reducing the amounts due Rhodes & Bradley, as 
above stated, in same proportion as other sales, the said 
! Cleveland Rolling Mill Co. agree not to hold Rhodes 
& Bradley responsible for delivery of pig-iron beyond 
the product of such ores as the mining companies deliver 
them ; also in ease accidents or strikes at said Leland 
furnace, resulting in the stoppage of said furnace, then 
Rhodes & Bradley are not to be held responsible for 
delivery of pig-iron under the contract beyond the 
responsibility of the Leland Iron Co. to them, under 
contract between said Leland Iron Co. and Rhodes & 
Bradley, dated Jan. 14th, 1880, which contract, as well 
as Rhodes & Bradley’s contracts with the mining com- 
panies, is hereby made a part of this agreement. 


— ee a ttt 


Fo 


“ RuopEes & BRADLEY, 
“ CLEVELAND RoLuinG MIL Co., 


‘Wan. Cutsuoum, V. Pres’t.” 
(Rec. pp. 12, 13.) 


The contracts of Rhodes & Bradley with the ore 
companies, and with the Leland Iron Co., referred to 
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in this agreement and expressly “ made part of ” it, are 
found on pages 10, 11 and 12, (top paging) of the 
printed record. 


THE PLEADINGS. 


Rhodes & Bradley’s declaration was in asswmpsit, 
and, as finally amended, consisted of two counts. 

The first count set out the contracts aforesaid ; 
alleged full performance generally on plaintiffs’ part ; 
further alleged that the ore was duly delivered, and all 
made into iron, and the tron shipped with due speed 
to defendant during the lake season of 1880, and that 
defendant received and paid for all the iron shipped 
that season, amounting to 3,422 tons; that 4,653 tons 
of iron were made after navigation closed in 1880, and 
were shipped in vessel cargoes to Cleveland in 1881 as 
soon as possible after the opening of navigation, and 
tendered to defendant on arrival ; 

Breach, that defendant refused to accept and pay 
for the 4,653 tons. (Ree. pp. 6, 18.) 

The second count set out the contracts; alleged 
generally that plaintiffs had fully performed all agree- 
ments and conditions on their part, and had been 
always ready to keep and perform the same ; | 

Breach, that defendant in or about December, 1880, 
notified plaintiffs that it would not receive any iron 
made or tendered after December 31, 1880, and repu- 
diated the contract and had then and ever since wholly 


refused to carry it out. (Ree. p. 15.) 


> 
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To this declaration defendant pleaded non assympsit 
and also certain special pleas (Rec. pp. 19, 20), but 
before trial it was ordered by agreement (Ree. p. 23) 
that all the special pleas be withdrawn, and that de- 
fendant have leave to make all special defenses under 


its plea of the general issue. 
TRIAL. 


A jury was waived by written stipulation duly filed 
(Ree. p. 23) and the cause tried to the court, in accord- 
ance with Section 649 of the Revised Statutes. 

At the close of the evidence, defendant asked 


the court to hold— 


“That upon the evidence under the contract sued 
on, the defendant was not bound to take any of the 
iron after the shipment of November Sth, 1880, and 
the plaintiffs cannot therefore recover.” — (Ree. p. 53.) 

The court refused and defendant excepted. (Ree. 
p. 93.) 

Defendant also moved the court to exclude plain- 
tiffs’ evidence on the ground of variance, in that it 
tended to establish excuses for non-performance Instead 
of tending to show performance. This motion also 
was overruled and defendant excepted. (Rec. p. 52.) 

The court then made certain special findings which 
are set forth on pages 23-5 of the Record: and on its 
findings rendered judgment for plaintiffs below in the 
sum of $82,422. (Rec. pp. 33, 34, 538, 55). 
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In this agreement and expressly “made part of ” 1t, are 
found on pages 10, 11 and 12, (top paging) of the 
printed record, 


THRE PLEADINGS. 


Rhodes & Bradley's declaration was in asswmpsit, 
and, as finally amended, consisted of two counts. 

The first count set out the contracts aforesaid ; 
alleged full performance generally on plaintiffs’ part ; 
further alleged that the ore was duly delivered, and all 
made into iron, and the iron shipped with due speed 
to defendant during the lake season of 1880, and that 
defendant received and paid for all the iron shipped 
that season, amounting to 5,422 tons; that 4,653 tons 
of iron were made after navigation closed in 1880, and 
were shipped in vessel cargoes to Cleveland in 1881 as 
soon as possible after the opening of navigation, and 
tendered to defendant on arrival ; 

Breach, that defendant refused to accept and pay 
for the 4,653 tons. (Ree. pp. 6, 18.) 

The second count set out the contracts; alleged 
generally that plaintiffs had fully performed all agree- 
ments and conditions on their part, and had been 
always ready to keep and perform the same ; 

Breach, that defendant in or about December, 1880, 
notified plaintiffs that it would not receive any iron 
made or tendered after December 51, 1880, and repu- 
diated the contract and had then and ever since wholly 


refused to carry it out. (Ree. p. 15.) 


nd 
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To this declaration defendant pleaded non assumpsut 
and also certain special pleas (Rec. pp. 19, 20), but 
before trial it was ordered by agreement (Ree. p. 23) 
that all the special pleas be withdrawn, and that de- 
fendant have leave to make all special defenses under 


its plea of the general issue. 
TRIAL. 


A jury was waived by written stipulation duly filed 
(Ree. p. 23) and the cause tried to the court, in accord- 
ance with Section 649 of the Revised Statutes. 

At the close of the evidence, defendant asked 


the eourt to hold— 


“That upon the evidence under the contract sued 
on, the defendant was not bound to take any of the - 
iron after the shipment of November Sth, 1880, and 
the plaintiffs cannot therefore recover.” (Ree. p. 53.) 

The court refused and defendant excepted. (Ree. 
p. 93.) | 

Defendant also moved the court to exclude plain- 
tiffs’ evidence on the ground of variance, in that it 
tended to establish excuses for non-performance Instead 
of tending to show performance. .This motion also 
was overruled and defendant excepted. (Ree. p. 52.) 

The court then made certain special findings which 
are set forth on pages 23-5 of the Record: and on its 
findings rendered judgment for plaintiffs below in the 
sum of $82,422. (Rec. pp. 33, 34, 53, 55). 
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Defendant excepted to each of the special findings, 
to the overruling of its motion for a new trial and to the 
judgment as entered (Rec. pp. 34, 53, 55); and took 
a bill of exceptions, bringing all the evidence upon the 


Record. (Ree. pp. 54, 52). 


SPECIFICATION OF ERRORS. 


The Cireuit Court erred : 
1. In overruling defendant's motion to exclude 
plaintiffs evidence on the ground of variance. 
2. In refusing to find, as matter of law, that the 
evidence Was Insufficient to authorize a Judgment in ms 
plaintiffs favor, 
3. In finding, as matter of law, (special finding 
No. 6), that after close of navigation in [S80, the 
manufacture of ore into iron Was continued without 
unreasonable delay. 
4. In finding that plaintiffS were entitled to judg- 
ment, 
>. In not finding that defendant was entitled to 
judement. 
6. In rendering judgment for plaintiffs upon the _ 
findings of fact. 
7. In holding that the contract bound defendant 
to accept Iron manufactured after the opening of navi- 


vation in 18st. 
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Stated more in detail, our claims are: 

1. That the evidence did not warrant a judgment 
in favor of plaintiffs, because it failed to show the per- 
formance on plaintiffs’ part of certain conditions prece- 
dent to any liability of defendant; and did show 
affirmatively the non-performance of other such con- 
ditions. 

2. That the special findings are insufficient to sup- 
port the judgment in plaintiffs’ favor, in that they fail 
to show that the ore was made into No. 1 and No, 2 
iron as nearly as possible: and 

3. In that they fail to show that the iron made 
too late to ship.in 1880 was shipped in 1881 as soon 
as possible after navigation Opened : and 

4. In that they show affirmatively that Rhodes & 
Bradley did not fulfill the condition, that the iron made 
and tendered should be the product of the agreed quan- 
tities of the agreed kinds of ore : 

5. Nor the condition, that the iron should be the 
product of 14,000 tons of ore and no more: 

6. Nor the condition, that the manufacture of 
iron should be completed during the winter of 1880-81 : 

7. Nor the condition, that the manufacture should 
be carried on as rapidly as possible. 

8. That it was error to hold that defendant was 
bound to accept any Iron on the opening of navigation 
in 1881 when the whole could not be, and was not, 


delivered within the time lmited by the contrinct. 
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9. It was error to hold that the contract bound de- 
fendant to accept iron that was not ready for shipment 
on the opening of navigation in 1881. 

10. It was error to refuse to exclude plaintiffs’ ev- 


idence on the ground of variance. 
THE LAW OF THE CASE. 


We claim that the special findings of fact do not 
support the judgment ; and further, that they affirma- 
tively show it to be wrong. As the Judgment cannot 
stand if they do not support it (Rey. Stat., See. 700) ; 
and as it ought to be rendered in favor of plaintiff in 
error if they show it to be entitled to judgment (Lort 
Scott v. Hickman, 112 U.S. 150); we will first discuss 
the sufficiency of these findings, before proceeding to 


a consideration of the evidence. 
WHAT THE SPECIAL FINDINGS SHOW. 


The contract in suit, as we construe it, was In sub- 
stance this: 

Rhodes & Bradley were to deliver at Leland, Michi- 
gan, before Noy. 1, 1880, 6,000 tons of Cleveland Mine 
ore, 5,000 tons Norway Mine ore, 1,500 tons Rolling Mill 
Mine ore, and 1,500 tons Stephenson Mine ore; in all 
14,000 tons. This ore, in the desired mixtures, was to 
be made into pig iron (Nos. Land 2, so far as might 
be) as rapidly as possible, and the product shipped by 


lake as fast as possible to defendant durine the season 


een — 


$) 


of navigation in 1880; any made after ‘that scason 
closed, to be shipped by lake on the opening of naviga- 
tion i 1581, or as near the opening as possible; or, de- 
fendant might at its option have this portion sent by 
rail during the winter, itself paying the extra cost of 
carriage over what it would cost to ship by lake on the 
opening of navigation in Ldst. 

Defendant was to take and pay for the iron as fast 
as delivered to it at Cleveland. 

By way of performance, this (as the findings show) 
was what was done: 

Ore was delivered at Leland, not in the quantities 
agreed on, but in others widely varying from those named 
im the contract, and wn total amount 1¢8 tons in excess of 
what the Rolling Mhli Company was bound to take the 
product of ; 3,421 tons of iron were made and shipped, 
and were received and paid for by defendant before 
navigation closed in [880; from the ore remaining, iron 
unounting to scme 4,600 tons was made, but not made 
as rapidly as possible, nor in such time that defendant 
could receive it during the winter, but on the contrary, 
[1,100 fons, or about one-fourth of the whole of this 
residue, remained still to be made when—on May 7th, 
[88!—navigation having re-opened, shipments by luke 
were resumed; and the manufacture and shipment did not 
close wntll July 2d, 1881; and this delay was owine to 
the failure of the managers of the furnace to provide 


themseves with a sufficient supply of fuel; and further, 


LO 


the product of the surplus 108 tons of ore was shipped and 
tendered along with the rest; and it is not shown that it 
Was in any way separated or distinguished from the 
rest. The rolling mill company, late mn February, 
ISS1, (when it was evident past a doubt that the iron 
would not and could not be ready for delivery before 
or at the opening of navigation), notified plaintiffs 
that it would receive no iron made after December 51, 
1ss0, and in May it further notified them that it would 
receive none at all; but Rhodes & Bradley, wholly 
disregarding these notices, continued to manufacture 
and, after navigation opened, to ship, until the entire 
product was tendered in Cleveland to defendant, which 
refused each eargo as tendered. 

Such is the affirmative showing of the findings. 
They fail, too, to show that the tron refused by defen- 
dant was as nearly as possible of the grades known as 
Nos. 1 and 2; and fail to show that it, or any of it, 
was shipped on the opening of navigation in 1881, or 


as near the opening as possible. 


It thus appears that Rhodes & Bradley failed to 


perform their eontract in relation to the nature of the 


thing to be furnished; to the quantity; and to the 


time of performance. 

In eacu of these respects, it is submitted, there 
was on their part a breach of condition precedent. 

The subject of tmphed conditions in executory con- 


tracts of sate has been so recently before this Court, and 


sinensis { 


1] 


so exhaustively reviewed, that we shall merely refer 
the cases— | 

Norrington v. Wright, 115 ©. 8. 188, and 

hilley v. Pope, 115 U.S. 215— 
and to the opinions delivered therein. 

fn the first named case Norrington agreed to ship 
from Huropean ports to. Wright at Philadelphia, 5,000 
tons of rails at the rate of about 1,000 tons a month, 
beginning in February and ending before August Ist. 
He did ship the 5,000 tons within the specified limits, 
but of this he shipped oniy 400 tons in February and 
but 885 in March. Wright accepted and paid for the 
February shipment on its arrival in March; but in 
May, about the time of the arrival of the Mareh ship- 
ments, he first learned what the amounts of the Feb- 
ruary and March shipments were, and thereupon. re- 
fused to be bound any further by the contract. Held, 
in Norrington’s suit for damages from non-acceptance, 
that this refusal was justified. 

In the second ease, Pope had agreed to deliver to 
Filley at New Orleans 500 tons of Schott’s pig iron, 
the iron to be shipped from Glasgow as soon as possible. 
Schott’s furnace, where Pope procured the iron, is 
about midway between Glasgow, on the west coast of 
Seotland, and Leith, on the east coast. Vessels proving 
so scarce that none could be had at Glasgow then or 
for weeks later, and the only available one, the Alpha, 


being at Leith. she was chartered and the iron was 
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9,430 tons Cleveland Mine ore, a shortage of 20 tons; 


4.405 tons Norway Mine ore, a shortage of 595 tons: 
1.475 tons Rolling Mill Mine ore, a shortage of 22 tons : 
2,500 tons Stephenson Mine ore, an overplus of S05 
tons. (Special finding No. 3.) 

It is true that the agreement exempted Rhodes & 
Bradley from Hability for shortages resulting from such 
accidents or strikes at the mines, as would exempt the 
mining companies, under their contracts with Rhodes 
& Bradley, from full deliveries tothe latter, Reterence 
to these contracts however, shows that in the one for 
the purchase of Norway ore (Ree. p. 10), no such ex- 
emption was reserved to the mining company (the 
Menominee). No strikes or accidents, therefore. would 
reheve that company from the obligation to deliver the 
full samount of Norway Mine ore. Suffice it to say, 
however, that no such excuse—no excuse at all.in facet, 
Is ofltered tor the shortages of ore. or for « Ither of them. 
The declaration alleges delivery of the i4,000 tons of 
ore mentioned tie said contract. (Ree. |). S). and sas 
nothing of any deficiencies, strikes, accidents or ex- 
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The judement below was rendered before the decis- 
bon of Norrington y. Wivght anid hidley e. Pope, SH pr, 
by this Court, and reference to the opinion of lis 
Honor Judeve Blodeett, in our ease, shows his) reason- 
Ing is inconsistent with the rule adopted in those cases, 
The portion of his opinion which deals with this sub- 
yect is as follows (Ree. |). oa )i—the Italics are ours: 

* By the contract with the Leland Company these 
“ores were to be mixed cls directed by plaintiffs, No 
“evidence of any direction by plaimtiffS or defendant 
“as to the mixing of the ores is put into the case. 


* The defendant accepted the entire quantity of ore,” 
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And by Lord Cairns’ language in Bowes v. Shand, 
L. R. 2 App. Cas., 455, cited in Norrington v. Wright, 
supra— 

“Tt does not appear to me to be a question for your 
* Lordships, or for any court to consider—w«vhy the stipu- 
“Jation is made that the shipment should be during 


“those particular months.” 


The fact, in Bowes v. Shand, that rice put on board 
in February was just like rice put on board in March ; 
and the facet, in didley v. Pope, that the vendee got his 
iron sooner by shipment from Leith than if it had 


been sent from Glasgow, were held imunaterial. 


In our case the buyer took the risk of the quality 
of the product of a certain quantity of ore from the 
Stephenson Mine and of a certain quantity from the 
Norway Mine; but not the msk of the quality of any 
other quantities. Under the rule adopted in Filley v, 
Pope, it is unnecessary to inquire why defendant below 
stipulated for those particular quantities and no others. 
[t may, however, be noted In passing, that these mines, 
Norway and Stephenson, were under different manavge-_ 
ments (see the ore contracts, Rec. pp. 10, 11); and it 
may well be that ores which im sit are alike may be of 
very different value when imined owine to differences 
in the methods and care employed in mining; and 


further, that the price at which Rhodes & Bradley sold 
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this very Stephenson ore to the Leland Tron Co. was 
25 cents per ton in excess of the price they put upon 


the Norway ore. (See the contract, attached to and 


made part of the contract in suit—Ree. p. 11.) 
DEFENDANT BELOW DID NOT WAIVE THIS CONDITION. 


Should it be claimed that defendant below, by ae- 
eepting the iron shipped in 1880, waived objections to 


the discrepancy in ores, the answer is : 


1. Under the pleadings, no question of waiver can 
arise. The declaration does not state that Rhodes & 
Bradley delivered the wrong ores, and that their vendee 
waived all objections; it alleges that the ores were those 
“mentioned tn the contract,” and that plaintiffs had on 
their part fully performed all conditions and agree- 
ments, 

. 

It is familiar law that under allegations of full per- 
formance, part performance and waiver cannot be 
proved : 

Langdell’s SUMMA Y oy the Law of Contracts. see. 175 
and notes. 2 Smith's Leading Cases, pt. 1 (8th Am. Id.) 
ss / Chitty iil Pleading, os a ae approved i?) Op lon 
Inj Jnsurance Cor v. Tolinan, SO Vils. 108. Taylor v. 
Beck, 18 Ulinois 577. 

And though the variance might be cured by ver- 
dict if not seasonably objected. to, vet under T[llinois 


practice the proper mode of objection Is to move the 


IS 


trial court toexclude plaintiffs evidence on the ground 
of varlance— 

Wabash Realway Co. Vv. Coble, 113 T]]s.. 115. 
—and this was done in our case and exception taken to 
the refusal of the Circuit Court to exelude the evidence 


(tec. p. 92.) 


2. But, pleadings aside, neither waiver, nor any 
fact amounting to waiver, was found by the Court. 
The findines show that the deliveries of ore were 
not completed till Oct. 18, 1880 (linding No. 3.) Not 
till then could even the Leland Tron Co. know of the 
shortages. Not til navigation closed, on Noy. 15th, 
(Finding No. 6) could any one know that Rhodes «& 
Bradley would not supply the deficiencies. Not even 
then—not even up to the time of the tenders of iron 
in ISSI, so far as appears from the findings, had the 
Rolling Mill Company any knowledge or any ineans 
of knowledge that the deliveries of ore were not In 
conformity with the contract. But the manufacture 
of iron began soon after the ore cominenced to arrive 
at Leland in May, [8s0, (Findings Nos. 3,5, 6.) and the 
shipments of iron to Cleveland were made as fast as 
possible during the whole season of 1880 and while 


the delivery of ore at Leland was still proceeding. The 


iron received by defendant mn [S80 was fess than half 


the product of the whole mass of ore. It does not 
appear, therefore, that the portion of the product 


affected by the discrepancies in the ores was the part 


19 


shipped and recetved i i880: but rather that it was 


the part tendered and refused in ISSi. Hence the 
receipt of the cargoes of iron shipped in 1880 was no 
walver. The case as to them is like that af the Febru- 
ary cargo accepted and paid for without knowledge of 


the breach of condition, in Norrington v. Wright, supra. 


fn addition to the cases cited in Norringtow v. Wright 
the following are referred to as re-statcments and appli- 
eations of the rule of that case, that ‘staterments des- 


eriptive of the subject matter are Conditions precedent.” 


Brawley v. United Slates, 96 U.S. 168. “Where no 
“such independent circumstances” (fas show the sub- 
ject inatter of the sale to be an existing and specific 
lot of goods) “are referred to, and the engagement is 
“to furnish goods of a certain quality or character to 
“a certain amount, the quantity specified is material, and 


a Jove Pris the contract.” 


Tamvaco v. Laeas, 1 El & El, 581. Action by the 
vendor of “about 2,000 quarters, say from 1,500 to 2,200 
quarters of wheat,” against vendce, for non-acceptance. 
Plea, tender was of 2,215 quarters. On demurrer the 


plea was held good. 


Taunvaco ev. Liaeas, t El & dh, 59. | Action between 


the same parties, on a second contract fora like quan- 


»() 
Plea. tender was of less than 1.8000 quar- 


ters. On demurrer this plea also was held good. 


titv of wheat. 


Romael oP Wingate, [Os Mass... ai. Tender of 3892 


: 4e Antprpaant tnr 27 oalel +r 3 its, 2. patinana!] 
tons, under a contract for 375, held to justify a refusal 


LO accept aAnY. 


Stophenson v. Burgin, 49 Pa. St., 56. Tender of 107 


tons of oil cake, under a contract for 100, held to jus- 


tify a refusal to aecept any. 


Johnson v. Rayltou, 7 Q. B.D... 458. Contract by 


plaintiff, a manufacturer, to furnish 2,000. tons iron 


ship plates, “quality known as Crown,” at defendant’s 


ship vard. After furnishing part. phuntif closed his 


| 
works, and proposed to fill the rest of the order by | 
delivering plates of the same quality as his, and = sub- | 
stantially as good, but made by another maker. Defen- { 
dant refused to accept. Tt was held that in the absence | 
of special usage, a manufacturer in selling goods im- : 
pliedly agrees that they are of his own make; that | 
this implied agrecment, being descriptive of the subject 
matter of the contract, is a condition precedent ; hence | 
plaintiff could not recover. Whether the Court was : 


right in its construction of the agreement, need not be 
discussed here; we cite the case as holding that, given 
a contract to furnish goods of A’s make, a tender of 


precisely similar goods of B’s make is not good 


THE SPECIAL FINDINGS AFFIRMATIVELY SHOW A’ BREACH 


. rNTrTIT ‘ — rr ’ vee tors. 1 C3404) ring vw: .¥t yp ‘Y r 
OF THE CONDITION, THAT 14,000 TONS OF ORE SHOULD 


BE DELIVERED AT THRE FURNACE AN’ THE PRODUCT 


oF 14,000 TONS OF ORE TENDERED ‘TO ‘THE ROLLING 


MILL COMPANY. 


Instead, 14.168 tons of ore were delivered (}*indine 


c 


No. 5) and the whole quantity \as made into iron and 


all this iron was tendered to defendant (finding No. 6). 


This surplus of course, did not affect the quantity 


of ivon received and paid for in PSsSO, but it made the 


) quantity tendered in [SSL too great. 


That a tender of too much is as fatal as a tender of 
LOO little. See Benjamarve Oi Sales, see. OSU (Sd (Bennett S/ 


—American Edition). 


J 
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Reomme! v. Wong te. Supra, 
Stephenson v. Burgin, Supra. 
Tamvaco «. Lucas, supra (fb Et and EL. 501.) 
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Norrington Y. Wright, li» U. S., see Pale ZO. 


LT 1. 
THE FINDINGS FAIL TO SHOW FULFILLMENT OF TITLE CON- 
DITION, THAT THE ORE SHOULD BE MADE INTO AS NEAR- 
LY ALL NUMBERS ONE AND TWO IRON AS) POSSIBLE. 
THEY ALSO FAIL TO SHOW FULFILLMENT OF TILE CON- 
DITION, THAT THE TRON MADE ARTER THE CLOSE OF 
NAVIGATION IN TSSO, SHOULD BE SHEPPED AS SOON AS 
POSSIBLE ARPTER TIE OPENING OF NAVIGATION IN THE 


SPRING OF ISSI. 


Hence in these respects lso they ful to support 


the judement. 
lV. ! 


THE SPECIAL FINDINGS AFFIRMATIVELY SHOW A BREACH 
OF Tilk CONDITION, THAT THE MANUFACTURE OF TRON 
SHOULD BE COMPLETED BY OR BEPORE TH OPENING OF 


NAVIGATION IN THE SPRING OF ISSI1., 


For case of reference, we repeat here the portion of 
the contract relating to the time allowed for manufac- 
ture: 

The entire product of i4,000 tons iron ore, to" be 
‘manufactured into pig iron with charcoal by the 
‘Leland Furnace Company, said furnace to make as 
“nearly all numbers one and two iron as possible, and 
‘to be shipped in vessel cargoes as rapidly as possible 


“tothe Cleveland Rolling Mall Co., at Cleveland, Ohio, 
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“during the season of havigation of LSsv, Such por- 
“tion of the product of such ores as is made after the 
“close of navigation of 1880 is to be shipped by vessel 
“to Cleveland on the opening of navigation of ISS], 
“oras near the opening as possible, said Cleveland 
“Rolling Mill Co. to have the privilege of ordering 
“the iron which may be made too late for shipment 
“by lake during the season of ISSO through by rail to 
“Cleveland during the winter of 1550 and 1851, they 
“to pay the additional expense of hauling to railroad 
‘and freighting through to Cleveland by rail over and 
“above what it would cost Rhodes & Bradley to ship 


“by lake on the opening of navigation 18st.” 


This, we submit, is an agreement by Rhodes & 
Bradley that the manufacture shall be completed not 
later than the end of the ‘winter of ISS0-S1." We 
may concede for the purposes of this arguinent that 
the term ‘winter’ Is used, not with its ordinary and 
limited meaning, but in the broader sense of “the season 
when navigation is suspended.” Whatever season is 
meant, the remaining iron is to be made in such time 
that it (not part of it merely, but all of it.) may be 
taken away by rail, if the Rolling Mill Company so 
wishes, during thatseason. Tf not so taken away, then 
Rhodes & Bradley are to send it by lake on the Open- 
ine ot havigation, Oras COT the Ope WIG as possible, 

This last alternative provision is added, evidently, 


to suave Rhodes «& Bradley from hability for unfore- 
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seen delays incident to shipmenf—shipment of things 
ready for shipment—arising from bad weather, accidents 
to vessels, and like causes: but clearly it does not refer 
to delays in manufacture. Otherwise Rhodes & | 
would have used the same language which they em- 
ployed in the earlier part of the contract with reference 
to the prior season ; and after the clause 
“to be shipped 11) vesse | CaArZOeS AS rapidly as 
possible to Cleveland during the season of navi- 
vation of LSso ‘i 
they would have ad 
‘such part of the iron as is made after the close 
Of havigation of LSssQ. to hye shipped by vessel to 


Cleveland as rapidly as possible during the season 


Qhoany other construction the words we italicise in 
the phrase  'e hye shipped by vesse] ta (‘leveland Or 
thie Ope nwrvig of UDI UtLOn In [S01 would be pure sur- 
plusage. To give them any force or value they must be 
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early as May 7th, because shipment in cargo lots was 


resumed on that dav (finding No. 6, ) 


The case, then, stands thus upon the findines : 


Rhodes & Bradley agreed to make for defendant. in 


WAS) 


round numbers, 8,000 tons of pig iron by or before 
May 7th, 1881, and to deliver it by lake as fast as possi- 
ble after manufacture. Some 3,400 tons were delivered 
and paid for, in 1880, before the rest was made. Win- 
ter then suspended deliveries. The contract also pro- 
vided that the manufacture should be completed in 
such time that defendant might at its option have the 
iron sent it by rail by or before May 7th. 

When Mav 7th arrived, 3,500 tons (of the remain- 
ing 4,600) had been made, and 1,100 tons were. still 
to be made. The vendee refused to accept any of it. 
(Findings Nos. 6, 8.) 

We submit that the case is covered by Norrington v. 
Wright. supra; and that the vendee, under a contract 
to buy 4,600 tons of iron made before May 7th, was 
under no obligation to accept 3,500 tons made before 
that date, or 1,100 tons made after it, or 4,600 tons 
made partly before and partly after it; not to speak 
of the fact that it was tendered, in part, long after the 
time when, evidently, the deliveries should according 


to the contract have been completed. 


V. 

THE FINDINGS SHOW A BREACH OF THE CONDITION, THAT 
THE ORE SHOULD BE MADE INTO IRON AS RAPIDLY AS 
POSSIBLE. 

It would be highly improbable that a mereantile 


contract, dealing with a commodity as changeable in 


26 


value as iron, and extending necessarily over so long 
a time, should be made without some provision either 
as to the time within which the work must be com- 
pleted, or as to the rate of its prosecution or as to both. 
In the contract in suit we find provisions of each kind. 
The limitation (the work must be finished during the 


winter) has been already pointed out. In addition to 


this, failing any express stipulation as to the rate of 


progress, the condition would be implied, that the man- 
ufacture should be carried on with due diligence. But 
there does appear an express stipulation: the iron 1s 
to be made ‘as rapidly as possible.” bi 

The contract reads “Rhodes & Bradley have sold to 
“the said Cleveland Rolling Mill Co. the entire pro- 
“duct of 14,000 tons tron ore, to be manufactured nto 
“mg iron, With chareoal, by the Leland Furnace Co. 
“of Leland, Mich., said furnace to make as nearly all 
“numbers one and two iron as possible, and to be shipped 
“in vessel cargoes as rapidly as possible, ete.” Omitting 
the parenthetical and explanatory clauses, the passage 


and 


reads “iron ore, to be manufactured into pig iron 


to be shipped—as rapidly as possible.” The phrase ‘“‘as 
rapidly as possible” applies, it is submitted, as well- to 
the manufacture as to the shipment. The vendee 
could have had no reason for requiring greater dili- 


gence in the latter process than in the former. 


Clearly under the rule in Norrington v. Wright and 


Filley v. Pope, vendors’ agreement to manufacture as 
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rapidly as possible constitutes a condition by them to 


be fulfilled, precedent to vendee’s obligation to accept. 
Was the iron made “as rapidly as possible ?” 


The Circuit Court found specially, that the Leland 
Company proceeded during the lake season of 1850 to 
manufacture with “proper diligence” (Finding No. 5) ; 
that after the close of that season it continued the 
manufacture “without unreasonable delay’; that on 
and after May 7, 1881, (navigation having opened), it 
“continued such manufacture and shipment as rapidly 
as possible.” (Finding No. &). 

But Finding No. 6 continues, “ If the average daily 
product of said furnace from the 8th of Novem- 
ber, 1880, to the 8th of May, 1881, had been the 
same as the average daily product from the [Sth 
of May, 1880, to the 8th of November, 1880, all 
of said 14,000 tons of ore would have been made 
into pig iron by about the LOth of May, ISS1; 
but, in fact, the furnace was shut down for a time 
and part of the time the blast was checked for 
want of a sufficient supply of charcoal, so THAT 
about 1,100 tons of said pig iron was made after 
the 8th of May. 1881.” 

That is to say, the furnace had ready at the close of 

the winter but 3,500 tons of iron instead of 4,600; its 
winter product was but three-fourths as large as it 


would have been had the furnace been properly sup- 
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plied with fuel; and the completion of the work of 
manufacture was thus postponed nearly two months. 
(Finding No. 6.) 


On this state of facts, the Court’s finding that the 
work of manufacture was prosecuted during the winter 
“without unreasonable delay,” (even supposing that 
to be the equivalent of “as rapidly as possible”) is a 
finding, not of fact, but of law; and we submit that it 
is wrong, and is shown to be so by the special findings 


themselves. 


The question is, what does “as rapidly as possible” 
miecan ¢ 

It means, in this case, that the furnace must be 
devoted to this work to the exclusion of any other: 
and must be run, in the manner such furnaces are 
ordinarily run, up to its reasonably full capacity day 
after day until the work is done. Rhodes & Bradley, 
out of abundant caution, stipulated in their contract 
with the Rolling Mill Company, that they should not 
be held responsible, in case of accidents or strikes at 
the furnace, for delivery of iron beyond the responsi- 
bility of the Leland Iron Company to themselves under 
their contract with the Leland Company. But failure 
to provide more than three fourths enough fuel to 
supply the furnace during the winter is neither an 
“accident” nora “strike.” And the responsibility of 


the Leland Company, under its contract with 


~ ‘ad “ . Hs - 
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Rhodes & Bradley, was not qualified by any exemption 
for delays resulting from accidents, or from strikes, or 


from any cause whatever. (See the contract, Ree. p. 11.) 


As to the meaning of ‘as rapidly as possible,” sce 
Hydraulie Engineering Co., v. McHufiie, L. KR. 4). B.D. 
670. 

McHaftie in July agreed to make a machine for 
plaintiff “as soon as possible.” The machine was ten- 
dered late in September, as soon as finished. Plaintiff 
refused to accept, and sued tor damages for not deliver- 
Ing according to contract. At the time the contract 
was made, defendant had no foreman who could make 
the necessary patterns, but plamtiff! did not know this. 
This caused the delay. 

Field J. before whom the case was tried, found for 
plaintiff, holding that from the use of the words, ‘as 
soon as possible,” plaintiff might assume that defendant 
had at the time all reasonable appliances to enable 
him to proceed without delay. | 

This was affirmed by the Court of Appeal (Bram- 
well, Brett and Cotton, L. J. J.) 

Bramwell, L. J. “Po do a thing as soon as possible 
“means, to do it within a reasonable time, with 
“an undertaking to do itin the shortest: practicable 
“time. It must be taken against the defendants that 
“they entered on a contract to do the work with such 


“applances as they might reasonably be expected to 
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“have (though I confess that even this limitation 


“seems to me doubtful.) 


So in the ease at bar, it is submitted, the Rolling 
Mill Company did not take the risk of the Leland 
Company's miscalculation, or improvidence, or negli- 
gence, in failing to provide suflicient charcoal to Keep 
its furnace at work, and at work to its full capacity. 
That the iron tendered in 1881 did not answer the 
description of © tron made as rapidly as possible,” and 


the Rolling Mill Company had a right to reject it. 


Thus far this question has been treated with sole 
reference to the allirmative showing of the special find- 
ings. It was also raised by our request, at the trial, 
for a holding that the evidence was insufficient to sup- 
port a judgment for plaintiff. 

The only testimony on the subject was that of 
V. Ik. Moore, plaintiffs’ witness, who testified that he 
Was the manager of the furnace; that the furnace 
company made its own charcoal, (Rec. p. 47: that 
during the winter the supply was short, necessitating 
the checking of the furnace (p. 45:) showed by his ’ 
record (pp. 40, 46) the weekly production, and its dimi- 
nution throughout the winter, and that the furnace 
Was shut down from April Ist to loth, 1881; and stated 
further that ‘the winter was very severe, the snow 
Was deep and it was with the utmost difficulty that the 


company was able to haul its coal” (p. 47.) 


Y 


But this, under the rule in) Engineering Co. v. 


Mc Haffie, sapra, Was no excuse. 


VI. 

THE CIRCUIT COURT ERRED IN REFUSING TO FIND, AS 
MATTER OF LAW, THAT THE EVIDENCE WAS INSUFFI- 
CIENT TO AUTHORIZE A JUDGMENT IN) PLAINTIFFS’ 
FAVOR, 

At the close of the evidence the defendant below 
asked the Court to hold— 

“That upon the evidence under the contract sued on. 
“the defendant was not bound to take any of the iron 
“after the shipment of November Sth, 1830, and the 
“ plaintiffs cannot theretore recover. 

(There was no dispute about the fact, testified to in 
chief by plaintiff, Mr. Rhodes, and by his witness, 
V. K. Moore, that November 8th was the date of the 
last shipment made in 1880.) (Ree. pp. 39, 43.) 

The Court refused so to hold, and = defendant 
excepted. (Ree. p. 53.) 

This, it is submitted, was ‘Ca ruling in the progress 
of the trial,” (Rev. Stat. sec. 700), and as such may be 
reviewed here. The Court below was asked to hold, in 
effect, that the evidence was legally Insufficient to sup- 
port a verdict or judgement for plaintiff$; insufficient, 
that is, to show that defendent was bound to take any 
of the iron tendered it in 1881t.) The Court’s refusal 


was a ruling upon the legal effeet of the evidence. A 


“> 
or 


refusal to grant a like request at the close of plaintiff's 
evidence, in Jnrswurance Co. wv. folsom, 1s Wallace, 237, 
where, as here, a jury had been waived, was held to be 
a ‘ruling in the progress of the trial” and as such 
reviewable by this Court under section TOO, That in 
the case at bar the request was delayed until all the 
evidence for both sides was in, is lmmaterial. 

Richardson v. Boston, 19 How. 263, 268. 

Schuchardt v. Allen, 1 Wall. 359. 

It called on the Court, not to weigh conflicting 
evidence, but to say, as on a demurrer to the evidence, 


Whether a case for plaintiils had been made out. 


The whole of the evidence is in the Record (seep. 
52). It shows without contradiction that too mueh 
Stephenson Mine ore was sent to Leland and made 
Into iron, and too little of cach of the three other kinds 
of ore. ‘Phat altogether 168 tons in excess of the stip- 
ulated 14,000 tons of ore was sent and made into iron. 
That the manutacture was not completed until fifty- 
three days after the opening of navigation in [881. 
(Rec. p. 44). Phat during the winter the manufacture 
Was not carried on as rapidly as possible, but on the 
contrary was continually delayed, and for nineteen days 
suspended altogether, for lack of fuel (charcoal), whieh 
the furnace company made for itself. (Ree. pp. 45, 46, 
47). That the iron tendered in the spring of 1881 
included the product of 168 tons of ore in excess of 


the 14,000 tons contracted for, and that this was ten- 
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dered as an idistinguishable part of the spring ship- 


ments, as no cargo contained less than 400 tons of iron, 
and the last cargo—whieh determined the fact, though 
without the Rolling Mill Companw’s knowledge, that 
the product of this surplus was to be tendered—con- 
tained 454 tons of tron (Ree. pp. 39,42). There is no 
pretence nor suggestion that defendant had any know- 
ledge or means of knowledge of these irregularities, or 
of any of them, when it accepted the shipments of iron 
in }SSQ; or any knowledge or means of knowledge of 
any irregularity except the delay in manufacture, at the 
time when it (Feb. 23, 1881) notified plaintiffS of its 
refusal to accept any iron except the 1,500 tons made 
prior to January 1} (Ree. p. 59.48), or at the time when 
it rejected the spring shipments. 

Plaimntifs own evidence—which in these respects Is 
neither helped nor hindered by defendant’s evidence— 
shows breaches of contract and of condition on plain- 
tifis’ part, and no suggestion of any waiver by defen- 
dant of any of them, Touching the subject of the vari- 
ance in the quantities of the different kinds of ore from 
the amounts stipulated for, the only evidence as to 
defendant's knowledge is, that 1t knew nothine about 
it until the time of the trial of the action broueht at 
Cleveland, in November, 1881. GRee. pp. 50, 1.) 
Plaintiffs offer no excuse for their breach of contract 
in tendering the product of SOO tons too much of ore 
from the Stephenson Mine, and of G00 tons too little of 
ore from the Norway Mine; and no excuse for attempt- 


Ing to force defendant to take and pay for at a rate 
SIS per ton above its market value (finding No. 8) the 
product of 165 tons ef ore more than defendant head 


agreed to buy. 


It is submitted, therefore, that defendant’s motion 
should have been granted, and judgment rendered in 


its favor on the evidence. 


As to this 168 tons, plaintiffs” evidence—unecontra- 
dicted—showed that the total product of the 14,168 
tons of ore was 5,075 tons of iron (Ree. pp. 39, 42,) of 
which 3,421 tons were shipped in L8SO and the remain- 
Ine 4,653 tons in 18s). 

No knowledge on defendant’s part that more than 
14,000 tons of ore had been smelted, is shown. It was 
impossible, of course, for defendant, even if it had 
known of the excess, to have identified the iron made 
from it, nor had plaintiffs any right to demand _ that 
defendant should either take all the iron, or itself 
separate from the total mass enough to equal the pro- 
duct of 14,000 tons and no more. 

The Cireuit Court solved the difficulty, (see the. 
opinion, Ree. p. 33, and also Finding No. 8) by assu- 
ming, without any evidence, that 14,000 tons of ore 
would have produced a round 8.000 tons of Iron, and 
that the surplus 168 tons of ore therefore made the 75 
tons of iron by which the total of shipments exceeded 


8.000 tons; and then the Court itself made, on paper, 


2) ~ 
ede) 
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Plaintiffs have never attempted to inake 
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THE SECOND COUNT. 


CONDITIONS. 


the declaration on which they went to trial. 


(Ree. p. 15) after a demurrer to the original first count 


the first separation attempted by anybody of this 75 
tons from the rest, and held that defendant was not 
bound to accept the 75 tons, but was bound to accept 


the rest. How defendant could have made this dis- 


covery at the time when the iron was tendered, and on 


What principle it was bound to make this separation, 


does not appenr. 4 
. Dy} the Ssharslan, 


Keven 


in their declaration they allege tender and refusal of 
the whole 4,653 tons, and assign as the breach the 
refusal of the whole—not of the 4,579 tons only, Whetle 
te Coro Gu hub hut” du pannthderd Your ae 


DEFENDANT'S REFUSAL IN THE WINTER TO ACCEPT TRON IN 
THE SPRING, WAS NOT ACTED ON BY PLAINTIFFS, AND 


WAS NOT A BREACH OF CONTRACT NOR A WAIVER OF 


The original declaration, filed by plaintiffs below, 
consisted of but one count (Rec. p. 6), which laid as a 
breach defendant's failure to take and pay for the iron 
shipped im the spring of 1581, and which, as amended 
by substituting fuller averments of performance on 


plaintiffs’ part CRee. p. 1S), constitutes the first count of 


Their 


” second count—added bodily by way of amendinent 
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had been filed (p. 14)—was an afterthought and plain- 
ly intended as an attempt to avoid the embarrassment 
which they, with reason, anticipated that their proof 
of imperfect performance of their own obligations 
under the contract, would cause. It differs from 
their first count only in omitting all allegations of 
performance except a general one, in adding an 
allegation of “readiness to perform” on their part, 
and in laying as the breach that defendant, in or 
about the month of December, 1850, repudiated 
the contract and refused, and had = ever since 
refused, to be bound by it or carry it out. So far, then, 
as it differs from the first count, it is an endeavor on 
plaintifts’ part, to avail themselves in some way of 
their vendee’s anticipatory renunciation of the con- 
tract during the winter, as an excuse for or waiver of 
their own failure to perform. It amounts, that is, to 
saying “As defendant refused in the winter to take the 
won to be shipped it in’ the spring, part of which 
had been made and part was yet to be made, we were 


relieved from any further performance on our part.” 


Whether the doctrine of anticipatory breach of con- 
tract, developed in Hochster v. Delatour, 2 Fl. and BI. 
678. and in the Enelish and American cases which have 
followed that decision, will be adopted by this Court is 
yet uncertain, and in the very late case of Dingley v. 
QOler, AAT U.S. 490, this Court expressly reserved its 


opinion on the subject. Assuming it to be good law, 


»Te 


spr 
od 


however, 1t cannot avail Rhodes & Bradley here, for 


two reasons :— 


1. Before the notice of renunciation was given by 
defendant (late in February, ISS; see Finding No. 7), 
Rhodes & Bradley had already broken some of the 
conditions on their part to be fulfilled, and had dis- 
abled themselves from fulfilling others. So the special 
findings show. They had failed to provide the proper 
ores, and the time for delivery had gone by. They had 
provided too much ore. The manufacture had not 
been prosecuted with the required diligence during the 
winter, 2,000 tons of iron still—on February 2sth— 
remained to be made (Finding No. 6,) and it was then 
physically impossible to complete the manufacture 
before the close of the winter and the opening of navi- 


gation, even by working thenceforward as rapidly as 


was done in the summer and nutumn of PS&O ¢Find- 


ing No. 6.) 
For this reason defendants refusal was justified. 


See Lovell v. St. Louis Mutual Life Tis. Co. l1i U. 
S. 264, 274: 

“Where one party to an executory contract pre- 
vents the performance of it, or puts it out of his own 


power to perform it, the other party may regard it as 


~, terminated.” 


Norrington vw. Wright, tli UL S., see page 20): 


“The plaintiff}, denving the defendants’ right to 


IW? 
Os 


rescind and asserting that the contract was still in 
force, was bound to show such performance on his part 
as entitled him to demand performance on thei part, 
and, having failed to do so, cannot maintain this 


aetion. 


~?. But whether it was justified or not is immia- 
terial: for Rhodes «& Bradley did not attempt to treat 
it asa renunciation or breach of the contract. They 
did not cease performance. On the contrary they per- 
sisted in it. They did not act upon defendant's notice. 
They refused to recognize it. They proceeded with the 
manufacture of the iron, and on its completion they 
shipped all the iron to Cleveland and tendered it there 


to defendant. 


So finding No. 6 affirms. 
Plaintiffs’ own evidenee—uneontradicted—afhirins 


it also. (Ree. pp. 42, 44, 48.) 


Rhodes & Bradley are therefore in no position to 


substitute for proof of performance, proof of readiness 


and willingness to perform: nor would they be so, 


even if their own evidence did not disprove their allega- 
tion of readiness and willineness, as it does in fact dis- 
prove it by showing that they had already, before de- 
fendant’s notice was sent, broken some of their agree- 
ments, and that they, in’ their subsequent attempts to 


perforin, broke others. 


y 


yo 


eel 
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At the foundation of the English doctrine of the 
leeal effect of a premature renunciation of contract, les 
the case of Hoehster v. Delatour, 2 kh. & B. 678, where 
the Court of Queen’s Bench held that as A in May had 
told B he would not keep his agreement to take B into 
his service in June, B might aé his e/cetion treat this 
refusal as a breach of contract, and sue on it, if he 
chose, in May. | 

Two years later (1855), in the same court, the sub- 
ject again came up, and this time the question was, 
what plaintiff must do to entitle him to take advantage 
of such a premature refusal. And it was held that 
where, as in the cases then before the Court, he had 
not acted on the refusal, but had declined to recognize 
it and had insisted on full performance, he lost his 
privilege of treating it as a breach, and could not 
“both hold defendant to the prospective performance 
of the contract and at the same time say it was. re- 
nounced.” (Per Lord Campbell, C. J, 5 KH. & B., p. 
744.) 

Avery v. Bowden, 5 EK. & B., 714. 


Reid v. Hoskins, 6 EB. & B., 729. 


In Mrost v. Knight, lL. Re. 7 ex., 111, the same limi- 
tation was recognized: 

Per) Cockburn, ©. J.— ‘The promisee if he 
a pleases Inay treat the notice of intention as nopera- 
“tive, and await the time when the contract is to be 


“oxecuted, and then hold the other party responsible 
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“for its non-per formance ; but tn that case he keeps the 
“contract alive for the benefit of the other party as well as 
“hisown; he vemains subject to all the obligations and 


“Habilities under if, and enables the other party not only 


“to complete the contract, if so advised, notwithstand- 


“ing his previous repudiation of it, but also to take 
“advantage of any superventng circumstance which would 
austify him in declining to complete it.” 

This passage was quoted with approval by Keating, 
J., in Roper v. Johnson, Li. R. 8 C. P., 1673 In accord- 
anee with it the very recent case of Johnstone v. Mil- 
ling, 16 Q. B.D. 460, was decided (January, 1886); and 
it was approved also in Kadish v. Young, 108 Ilinois, 


176. 


Benjamin on Sales lays down the same principle: 
‘A mere assertion that the party will be unable or will 
‘refuse to perform his contract is not sufficient; it 
“must be a distinct and unequivocal absolute refusal 
“ £0 perform the promise, and must be treated and acted 
? MPO CS such hy the party to whom the promise WLS made; 
“for i he afterwards continue to urge or demand compli- 
“LCE with the contract, if is plain that he does not nunder- 
“stand it to be at an end.” Benjamin on Siles, See. 
568, (5d—Bennett’s —American Edition.) 

The opimion in Smoot’s Case, lo Wall. 36, cites with 
approval this passage from Benjamin; and in Dingley 
v.Oler, VAT U.S. £90 this Court,while expressly reserving 


its opimion on the main question decided in Hochster v. 
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Delatour, again approves Mr. Benjamin’s statement of 
the limitations, and repeats that the refusal, to avail 


plaintiff, must be acted upon by him. 


Hence, in the case at bar, defendant’s premature 
refusal, repudiated by plaintiffs as it was, cannot now be 
made the foundation of an action, nor can it play any 
figure in the case either as an anticipatory breach of 


contract per se or as dispensing plaintiffs from full per- 


formance on their part. 


Stripped of these features, the second count amounts 
to nothing, or at any rate to nothing more than a 


repetition of the first count. 
Respectfully submitted, 


Wm. E. CusHina, 
Attorney for Plaintiff in Error. 


GEORGE F. EpMUNDs, 


of Counsel. 
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IN THE 


SUPREME (GOURT s* UNITED STATES 


OCTOBER TERM, A. D. 1S86. 


THE CLEVELAND ROLLING MILL 
COMPANY, 
Plaintiff in Error, Error to the Circuit Court 
of the United States, 
Northern District of 
CHARLES D. RHODES anp DAVID C. lIlinois. 
BRADLEY, 


vs. 


Defendants in Lrror. 


Brief and Argument for Defendants in Error. 


J. M. FLOWER, 


Counsel for Defendants in Error. 


CHICAGO. 
HORACE O'DONOGHUE, BRIEF AND ABSTRACT PRINTER, 95-97 WASHINGTON ST. 
1886. 
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IN THE 


SUPREME GOURT s* UNITED STATES. 


OCTOBER TERM, A. D. 1SSG6. 


THE CLEVELAND ROLLING MILL 
COMPANY, 
Plaintiff in lrror, Error to the Circuit Court 


VS. of the United States, 
Northern District of 
CHARLES DPD. RHODES ann DAVID C. Ilinois. 
BRADLEY, 


Defendants in frror. 


Brief and Argument for Defendants in Error. 


STATEMENT OF FACTS. 


In the winter and spring of 1879 and 1880 defendants 
in error, Who were copartners under the firm name of 
Rhodes & Bradley, and dealers and brokers in iron and 
iron ores, at Chicago, Illinois, entered into four contracts 
-with as many mining companies for the purchase and de- 
livery to them, during the season of navigation of 1880, of 
fifteen thousand five hundred tons of iron ore. described 


as follows and in the following quantities: 


Cleveland Iron mine ore, 6,000 tons. 
Norway mine ore, 5,000 tons. 
Rolling Mill mine ore 1,500 tons. 
Stephenson mine ore, 3,000 tons. 

On the 14th day of January, 1880, said Rhodes & 
Bradley made a contract with the Leland Iron Company, 
wWhercin they agreed to furnish to said company properly 
mined fourteen thousand tons of iron ore, subject to cer- 
tain contingencies, and upon certain terms therein ex- 
pressed, to be delivered, fifteen hundred tons in May, navi- 
vation permitting, and twenty-five hundred tons each 
month thereafter as nearly as might be, and all to be de- 
livered on vessel before November first, and in suitable 
quantities of each for the admixtures desired by said Rhodes 


& Bradley, and to purchase from said Leland [ron Com- 


pany, at a certain rate per ton, the entire product of pig 


iron made from the ores so furnished. The said Leland 
fron Company, upon its part, agreed to manufacture pig 
iron from said ores as nearly as practicable of the grades 
which the said Rhodes & Bradley desired, and to ship the 
same in cargo lots as rapidly as possible, during the season 
of navigation, to them at Chicago or Cleveland. 

Qn the 16th day of February, 1880, Rhodes & 
Bradley entered into a contract with the Cleveland Rolling 
Mill Company, wherein and whereby they sold to said 
company the entire product of fourteen thousand tons of 
iron ore, to be manufactured into pig iron with charcoal 
by the Leland Furnace, of Leland, Michigan. Said 
furnace to make as nearly all numbers one and two tron 
as possible, and to be shipped in vessel cargoes as rapidly 
as possible to said company at Cleveland, Ohio, during 
the season of navigation of 1880. Such portion of the 


product of said ores as was made after the close of navi- 
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cation of 1880 was to be shipped by vessel to Cleveland 
on the opening of navigation in 1881, or as near the 
opening as possible. Said company agreed to receive 
said iron as rapidly as shipped, and to pay forty-five dol- 
lars cash for same delivered on rail of vessel at Cleveland, 
Ohio. . 


It is stated in said contract that the iron ore to be 
furnished the Leland [ron Company, out of which said tron 
was to be manufactured, was as follows: 

6,000 tons Cleveland mine ore. 

5,000 tons Norway mine ore. 

1,500 tons Rolling Mill mine ore. 


1,500 tons Stephenson mine ore. 


It is further stated in said contract that the said 
Cleveland Rolling Mill Company agreed not to hold Rhodes 
& Bradley responsible for delivery of pig iron beyond the 
product of such ores as the mining companies delivered 
them; also, in case of accidents or strikes at the Leland 
Furnace, resulting in stoppage of said furnace, they 
should not be held responsible for non-delivery under that 
contract beyond the responsibility of the Leland Tron 
Company to them in the contract beween said tron com- 
pany and them, dated January 14, 1880, which contract, 
as well as Rhodes & Bradley's contracts with the mining 
companies, were made a part of said agreement. 

The record shows that Rhodes & Bradley commenced 
to ship ores to the Leland [ron Company on the rith day 
of May. 1880, and continued to ship the same during the 
season of navigation down to the 18th day of October, 
1880, upon which day the last shipment was made. — The 


ageregate of the ore so delivered was 14,168 tons, and 


the kinds and quantities of ore deli&red were as follows: 
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Cleveland Iron mine ore, 5,980 tons. 
Norway mine ore, - 4,505 tons. 
Rolling Mill mine ore, 1,478 tons. 


Stephenson mine ore, - - - 2,305 tons. 


These shipments of ore were made more rapidly 


than the contract with the Leland Iron Company required, 
but were received by said iron company without objec- 
tion as to the amounts of monthly shipments, and without 
delaying in any manner the operation of the furnace. 

None of the Norway ore, as appears from an inspec- 
tion of the record, was shipped from Escanaba to the fur- 
nace, until June 15th, 1880. (Record p. 38.) 

it further appears from the evidence, and the finding 
of the court on the facts, that the Stephenson and Norway 
ores were identical in price, value and quality, being on 
the same vein, and so close together that their workings 
ran into each other. 

During the season of navigation of 1880, and be- 
tween the 30th day of June and the 8th day of November, 
seven cargoes of pig iron, aggregating about 3,421 tons, 
were shipped from the Leland Furnace to Cleveland, and 
received, accepted and paid for by the Cleveland Rolling 
Mill Company without objection, either as to the quality 
of the iron or the times of shipment. 

Navigation closed in 1880 about the 1 5th of November, 
at which time there was on the dock of the Leland Fur-’ 
nace Company about four hundred tons of pig iron ready 
for shipment, and thereafter said company continued to 
manufacture pig iron from the ores delivered to it, being 
somewhat delayed by scarcity of or inability to promptly ob- 
tain charcoal, and on the 7th day of May it had on hand 
and ready for shipment 3,566 tons of pig iron, and be- 
tween that date and the 29th day of June, 1881, all of the 


ore delivered to said Furnace Company by Rhodes & 
Bradley had been manufactured into pig iron. 

Shipments to Cleveland in the spring of 1881 were 
resumed on the 8th day of May, and continued at intervals 
of about a week apart until the second day of July, when 
the last cargo was dispatched for Cleveland. The agere- 
gate amount of pig iron so shipped after the opening of 
navigation in 1881 “as 4,653 tons—74 tons being the 
product of the excess of ore above the 14,000 tons deliv 
ered by Rhodes & Bradley to the Leland Iron Com- 
panp. Each cargo forwarded after the opening of naviga- 
gation in the spring of 1881-was duly tendered to the 
Rolling Mill Company on tts arrival at Cleveland, and said 
company refused to receive or pay for the same, upon the 
sole ground that they were not liable under the contract 
to take and pay for any iron manufactured after the close 
of 1880. 

On the 23d of February, 1881, the Cleveland Rolling 
Mill Company notified Rhodes & Bradley by mail that 
they did not recognize any contract for pig iron made after 
December 31, 1880, the old contract having expired at 
that time. 

On the 1st of March, 1881, said company telegraphed 
to Rhodes & Bradley as follows: “ Your contract for 
“ manufacturing pig metal for us gave you no authority to 
“ do so after December 31st, 1880.” 

On the 15th of May said company telegraphed as 
follows: “° We will take that 1,500 tons made January 
“ first, with the understanding that the entire balance is 
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‘declared off. That is the only way we will agree to it.” 


It further appears from the record, that the capacity 


of the Leland Furnace Company was from 20 to 25 tons 


of pig iron per day, of which fact the plaintiff in error was 


oe 


duly advised, both before and after the execution of the 
contract between it and Rhodes & Bradley; that the fur- 
nace was situated upon the east shore of Lake Michigan, 
about forty miles south of the Straits of Mackinaw; that 
there is no harbor at that point, and the only facility for 
loading vessels is a bridge pier reaching out into the 
Lake some seven or eight hundred feet, about twenty 
feet wide at the main part, and thirty-five or forty feet at 
the extreme end. The iron was hauled onto the pier by 
teams (not exceeding 150 tons per day), which was not 
regarded as strong enough to sustain more than 475 tons 
at once, and it also took a day or two to load a vessel. 
The exposure was such that at times boats could not get 
to the pier, and sometimes had _ to lie outside for a week, 
and at others were driven away after they had commenced 
loading. 

The fact that some of the ore had not been manufac- 
tured at the time of the opening of navigation did not delay 
in any manner the shipment of the product. The testi- 
mony shows that if the entire body of ore had been man- 
ufactured before the opening of navigation, no different 
arrangements would have been made for its shipment than 
were made, nor could the product have been placed upon 
the pier and vessels loaded therefrom more rapidiy than at 
the rate of about a cargo a week. 

The court further found, as a question ot fact, that tlic 
difference between the contract price and the market value 
at the time and place of delivery of the pig iron, which the 
Cleveland Rolling Mill Company refused to accept and pay 
for, was $18 per ton, and the number of tons, 4,579. 

Upon these findings of fact the court below concluded 
that there had been a substantial compliance with the terms 


of the contract by Rhodes & Bradley, and that there was 
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no excuse for the breach thereof by the Cleveland Rolling 
Mill Company, and assessed the damages of the plaintiffs 


in said action at $82,442. 


The counsel for the plaintiff in error, in the assign- 
ment of errors, states numerous grounds upon which 
reliance is placed for a reversal of the judgment of the 
court below. — It is hardly necessary to examine them in 
detail, as they rest substantially upon the following 
propositions: 

tst—That by the terms of the contract between the 
parties, the Cleveland Rolling Mill Company is not bound 
to receive or pay for any iron manufactured under the 
contract, after the close of the year 1880. 

2d—That the parol evidence showing the capacity, 
situation and surroundings of the Leland Furnace Company, 
and defendant's knowledge thereof, ts inadmissible. 

3d—That there was a fatal variance between the 
pleadings and the proof. 

4th—That Rhodes & Bradley failed to perforni the 
contract according to its terms; and 

sth— That the damages are excessive, and not 


supported by the proof. 


BRIEF AND ARGUMENT. 


The determination of the merits of this controversy 
seems to depend more largely upon a proper application of 
well-settled principles of law to the peculiar facts of the 
case, rather than upon a discussion of disputed or doubtful 
questions of law or evidence, and for the purpose of this 
argument we shall endeavor to ascertain: 


ist—What the contract was between the partics. 


2d—Whether the defendants in error have performed 
the contract upon their part. 
3d—Whether the Circuit Court adopted the correct 


rule of law as to the measure of damages. 


CONSTRUCTION OF CONTRACT. 

The interpretation of the contract entered into between 
Rhodes & Bradley and the Cleveland Rolling Mill Company 
necessarily involves a discussion of the objections made by 
the Cleveland Rolling Mill Company to the admission of ex- 
trinsic evidence. The contract was an agreement of sale by 
the former to the latter of the entire product of 14,000 tons of 
iron ore, to be manufactured into pig iron with charcoal by 
the Leland Furnace Company, as nearly numbers one and 
two iron as possible, to be shipped in vessel cargoes to 
Cleveland as rapidly as possible during the season of navi- 
vation of 1880: the product thereafter made to be shipped 
to Cleveland on the opening of navigation in 1881, or as 
near the opening as possible, for which the Cleveland Roll- 
ing Mill Company agreed to pay $45 per ton, delivered in 
Cleveland. The contract also recites what ores were to be 
furnished to the Leland Furnace Company, and in what 
quantitics, for the purposes of manufacture, and also upon 
what ground and to what extent Rhodes & Bradley should 
be excused from delivery of pig iron in case of accidents or’ 
otherwise. 

As to the time in which the manufacturing is to be 
done, the contract is silent. It provides, however, that ship- 
ments shall be made in cargo lots, as rapidly as possible, 
during the season of 1880; and that the product made 
thereafter should be shipped on the opening of navigation 


in 1S881r, or as near the opening as possible. This indi- 
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cates that it was expected or contemplated that the entire 
product could not be manufactured nor shipped during the 
season of 1880. 


If we examine the contract between Rhodes & 
Bradley and the Leland Iron Company, as we properly 
may do, in view of the fact that it is made a part of the 
sale contract, we find that that agreement contains this 
provision: that the shipments are to be made “ as rapidly 
as possible after manufacture, during season of naviga- 
tion.” There is nothing upon the face of cither contract 
having a tendency to limit the lability of the Cleveland 
Rolling Mill Company to take only the manufacture of 
1880. The product of the ore was sold before its pro- 
duction; and as the manufacture of it into pig iron neces- 
sarily preceded its shipment, it) follows that the rapidity 
of shipments was wholly dependent upon the capacity of 
the furnace to manufacture. As the contracts in their terms 
hx no time in which the manufacturing is to be done, 
it is apparent, under the rules applicable in such cases, that 
the work must be done within a reasonable time. What 
is a reasonable time depends upon the capacity of the 
furnace, its situation and surroundings, none of which ap- 
pear upon the face of the contracts, and all of which must 
be shown, to enable the court to ascertain the real intention 
of the parties. If it should appear that the furnace was 
of sufficient capacity to reduce the entire body of ore to 
pig iron before the first of January, there might be some 
force in the position of counscl that they were not required 
to take any that was manufactured after that date. While 
on the other hand, if it should appear that it was abso- 
lutely impossible for a furnace of the capacity of the 
Leland to manufacture 8,000 tons of pig iron during that 


year, and that such fact was known to the contracting par- 
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ties at or before the time of executing the contract, the 
court must presume, from the contract and the situation 
and surrounding circumstances, that it was the intention of 
the parties that the ore should be reduced to pig iron as 
rapidly as possible, due regard being had to the capacity 
and situation of the furnace, and that the product should 
be shipped thereafter as fast as possible during the season 
of navigation until the whole product was delivered. 
Such an interpretation of the contract does no violence to 
its language, and contradicts none of its terms. To arrive 


at any different conclusion the court must find that the 


parties entered into a contract which all of them knew 


could rot be performed. 

The sole object and purpose of the oral testimony, to 
the introduction of which objection was made, was to show 
the situation and surroundings of the subject of the con- 
tract, so as to enable the court to ascertain and determine 
the meaning thereof, and the real intention of the parties 
thereto. 

The admissibility of parol testimony to explain the 
terms of a written instrument, or to aid in its interpreta- 
tion, is well settled by the decisions of this court. 

Reid v. Insurance Co., 95 U.S. 23. 
Thorington v. Smith, 8 Wall. 1. 

UY. S. v. Peck, 102 U.S. 64. 

Bradley v. Steam Packet Co.,13 Peters, 99. 


Viewed in the light of the surrounding circumstances and 
the situation of the parties, and aided by a reference to the 
contract between Rhodes & Bradley and the Leland Iron 
Company, we think the court must say that the agreement 
between the parties to this suit was, that the iron ore in 


question should be manufactured into pig iron as soon as it 


could reasonably be done with the facilities possessed by 
the Iron Company, and that as fast as it was so man- 
ufactured it should be shipped in cargo lots to Cleveland 
during the seasons of navigation 1n the vears 1880 and 1881. 

Under this construction of the contract, the court has 
found that the pig iron was manufactured without unreason- 
able delay; that it was shippec as rapidly as possible dur- 
ing the season of navigation of 1880, and after the open- 
ing of navigation in the spring of 1881, until the whole 


product was delivered or delivery tendered. 


IT. 
PERFORMANCE. 

It is claimed that the defendants in error did not per- 
form their agreement, because: | 

Ist—The ore out of which the iron was to be manu- 
factured was not delivered to the Leland Iron Company 
at the times and in the quantities specified in the contract. 

2d—That such ores were not delivered and manufac- 
tured in the proportions specified in said contract. 

3d—That delivery of the product was not made as 
rapidly as possible after the opening of navigaticn in the 
spring of 1881. 

The consideration of these three objections involves 
also the question of variance between the pleadings and 
the evidence. 

i. 

Counsel for the plaintiffs in error scem to be of the 

opinion that Rhodes & Bradley, in order to recover against 


the Cleveland Rolling Mill Company, must show not only 


performance of their contract with it, but also performance 


of all the contracts made by them with the minine com- 


panies, or the Leland Iron Company. 
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We hardly think that this position can be maintained. 
The first two paragraphs in the Rolling Mill contract 
contain substantially the agreement between the par- 
ties, and is complete in itself. It is a sale of the pro- 
duct of 14,000 tons of ore into pig iron of a certain 
quality, to be delivered at certain times and places, at a 
certain price per ton, which the company agrees to pay. 
Had the contract ended here, as it might well have done, 
Rhodes & Bradley would have been absolutely lable upon 
their contract, whether they were able to obtain the ore or 
not, or whether the Leland Company manufactured it into 
pig iron or not. For the purpose, therefore, and appar- 
ently for no other, so far as we can discover, of limiting 
their liability in the event of certain contingencies, Rhodes 
& Bradley incorporated the mining contracts and the man- 
ufacturing contract into their sale contract, so that they 
should not be held to any greater lability under that con- 
tract for non-delivery of ores, or failure to manufacture 
the same, than the liability of the ore companies or the 
manufacturing company to them. For that reason only, 
we apprehend, the ore to be furnished to the Leland 
Company ts specified in the sale contract, and the preced- 


ing contracts incorporated therein. 


As to the time of the delivery of the ore by Rhodes 
& Bradley to the Leland Iron Company, the court finds 
as a fact that such delivery was made between the 16th 
day of May and the 18th day of October, 1880, which he 
evidently regarded as a substantial compliance in that 
respect with the requirements of the Leland contract. 
Although by its terms fifteen hundred tons were to be 
furnished in May, navigation permitting, and twenty-five 
hundred tons each month thereafter, as nearly as might 


be, yet, if the ore was delivered more rapidly than 


agreed, especially if the same was received by the manu- 
facturer without objection, it would seem to be a sufficient 
compliance therewith. The Cleveland Roiling Mill Com- 
pany had no interest in this matter whatever, except that 
the delivery of the ore should be commenced immediately 
after the opening of navigation in 1880, and continue 
during that season in quantities sufficient to keep the 
furnace in fuil operation and to be wholly completed 
before November 1, 1880, so as to have the same on 


hand for manufacture after the close of navigation. 


The complaint is that the ores were delivered to and 
accepted by the manufacturer more rapidly than the con- 
tract called for, and therefore the contract has not been 
performed according to its terms, and the Rolling Mull 
Company is under no obligation to carry out its agree- 


ment to receive and pay for the product of such ores. 


lt hardly seems probable that it was intended by the 
parties to the contract of sale, that the ore and manutactur- 
ing contracts should be made part thereof, to the extent 
of requiring Rhodes & Bradley to aver and prove abso- 
lute performance of all of the terms and conditions of 
said contracts, as a condition precedent to a recovery upon 
such contract of sale. If so, then Rhodes & Bradley must 
allege and prove that they have paid for the ores accord- 
ing to the terms of their respective contracts with the 
mining companies; that they paid drafts of the Leland 
[ron Company for freights upon the ores; that they ad- 
vanced treight charges on shipments of pig iron to Cleve- 
land; that they advanced twelve dollars per ton to the 
manufacturers, etc. None of these are material condi- 
tions so far as the Rolling Mill Company is concerned; 


nor is the time of the delivery of the ores, so long as such 
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company is not damaged thereby; and therefore none of 
these matters need be avered or proved. 

It seems to us that this case is clearly distinguishable 
from that of Norrington v. Wright, recently decided by 
this court, and reported in Volume 115 U. 5S. page 188. 
In that case the vendee rescinded the contract after the first 
delivery, because of failure to deliver iron rails in the quan- 
tities and at the times specified in the contract of sale. 
The court, in its opinion, says: “ In the contracts of mer- 
“ chants, time is of the essence. The time of shipment is the 
“usual and convenient means of fixing the probable time of 
“ arrival,with a view of providing funds to pay for the goods, 
“ or of fulfilling contracts with third persons. A statement 
“ descriptive of the subject matter, or of some material inci- 
“ dent, such as the time or place of shipment, is ordinarily 
“to be regarded as a warranty, in the sense in which that 
“term is used in insurance and maritime law, that is to 


“say, a condition precedent, upon the failure or non- 


‘ performance of which the party aggrieved may repudiate 


a 
- 


the whole contract. ” 

The material incidents in the contract of sale between 
Rhodes & Bradley and the Cleveland Rolling Mill Company 
seem to be: 

1. The manufacture of 14,000 tons of iron ore into 
pig iron, as soon as the same could reasonably be done, by 
the Leland Tron Company. 

2. The quality of the product to be as nearly num- 
bers one and two tron as possible. 

3. The delivery of the iron in cargo lots at Cleve- 
land as rapidly as possible after manufacture, during the 
seasons of navigation. 

These are, undoubtedly, the conditions precedent to 


the recovery, and the failure to comply with them would 
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justify a repudiation of the contract: but the mere failure 
to deliver the ore out of which the iron is to be manu- 
factured, in the precise monthly quantities stipulated 
another contract, especially if such delivery is made sooner 
than it is required to be done by such contract, and re- 
ceived without objection by the manufacturer, would hardly 
justify the vendee in its refusal to comply with its contract. 
The vendee was not, and from the very nature and 
circumstances of the case could not, be damaged thereby, 
and has no right to complain thereof. It is, to all intents 


and purpOses, a substantial performance in that respect. 
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It is further objected that Rhodes & Bradley did not 
deliver to the Leland Iron Company ore inthe proportion 
stipulated by the contract. The amounts called for and 
the amounts delivered, as found by the court, and the dif- 


ferences, are as follows: 


Cleveland mine ore 6,000 tons Delivered 5,980 tons Deticiency 20 tons 

Norway mine ore... 5,000 “ . 4.405 ‘ 595 “ 

Rolling Millmine ore 1,500“ : 1,478 “ _ 22 

Stephenson mine ore [1,500 ~ b 2, 3°5 i Excess SOS 
nee” 14,000 tons. 14, 168 tons, 


Upon this eons of the case the court finds as a_ fact, 
that the Stephenson and Norway ores are identical in qual- 
itv and value, and cost the same price per ton. 

The mines were on the same vein and close together, 
and their workings ran into each other. The conclusion 
drawn bv the court is, that the slight shortages in the 
quantities of Cleveland and Rolling Mill ore are in no 
sense material, and the quantities are as close as can casily 
be practically arrived at in’ the transportation by ves:el 
cargoes of so large volumes of any commodity; and that 
the excess of Stephenson ore has in neo perceptible way 


affected the character of the product of these ores, and that 
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these facts furnish no excuse for a breach of the contract 
by the defendant. In short, that the deliveries as made 
constitute a substantial compliance with the terms of the 
contract in that respect 

Whether the court is correct in these conclusions de- 
pends upon the interpretation to be given to the contract. 
Before such conclusions are disturbed, we apprehend that 
this court, after a careful inspection of the sale contract 
and the other contracts therein referred to, aided by ex- 
trinsic testimony as to the situation of the parties and the 
surrounding circumstances, must be of the opinion that it 
was clearly the intent of the parties that the product of tron 
ore which product was sold to the Cleveland Rolling Mill 
Company must contain five thousand tons of ore called 
“ Norway ore, and that ore taken from the same vein, and 
of the same quality; in fact the same ore in every respect, 
except in hame, was not contemplated, and could not be 
substituted; in short, that the parties stipulated for ore of 
a certain name, and not for ore of a certain character and 
quality. There was no difference whatever in the ores, 
except in name, and none whatever in the product. The 
pig iron would have been the same in quality if 6,500tons 
of either Norway or Stephenson ore had been used, in- 
stead of 5,000 of the one and 1,500 of the other. In fact, 
the first 700 tons of pig iron manufactured by the Leland 
furnace contained no Norway ore, as none was shipped 
from Escanaba until June 15, 1880, and yet the product 
was received without objection as to quality or otherwise. 
If it was intended that the product of the ore should be 
made absolutely of the various ores named in the contracts, 
in proportion to the amounts of each, at least 400 tons of 
the Norway ores should have been incorporated into the 


first 700 tons of pig iron manufactured; and vet its ab- 
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17 
sence does not appear to have in any manner affected the 
quality of the product; nor has any complaint ever been 
made in that respect, although the iron in which the Nor- 
way ore was lacking was the first iron delivered. 

We can readily understand how value may attach to 
the use of a name as applied to an ore, or to a brand as 
applied to an article of manufacture; but where the ore, 
as in this case, absolutely loses both its name and its iden- 
tity in the product, it would seem that it is the character 
and quality, and not the name, which the parties had in 
contemplation, and that the substitution of any ore, how- 
ever different in name, which ts identical in character and 
quality, would be permissible and a substantial compli- 


ANCC., 


Upon this branch of the case we call the attention of 
the court to the case of Hopkins v. Hitchcock, 32 1. J. ©. 
P. 154. The facts in that case were as follows : 

Snowden and Hitchcock were tron ‘manufacturers, 
and stamped their iron “ S. & H.,° with acrown. Snow- 
den retired from the business, and it was continued by 
Hitchcock & Co., who stamped their iron “ H. & Co.,” 
with a crown. A London broker called upon the agents of 
Hitchcock & Co., and asked the price of “ S. & H. Crown 
bar,’ and was informed of the change in the firm, and 
given the price current, in which were the words, “ Every 
description of iron manufactured at these works 1s stamped 
H. & Co. Crown common or H. & Co. Crown best ;" all of 
which was communicated to the defendant Hitchcock, 
who thereupon ordered 67 tons of iron. The following 
memorandum was made and delivered to the purchaser : 
“Sold for the account of H. & Co., to our principal, 
H. S. Hitchcock, 67 tons S. & H. Crown common bar, as 


per specifications herewith, 6]. 10s. per ton.  (Specifica- 
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tions then following.) Signed: Tregelles & Taylor, com- 
mission agents. ” 

Theiron when delivered was marked “ H. & Co., 
Crown,” and not “S. & H. Crown,” and was rejected by 
the purchaser on that account. It was found by the jury 
that the variation in the brand was of no importance, and 
they found generally a verdict for the plaintiff, leave being 
reserved to the defendant to move to set this verdict aside, 
and to enter it for him, on the ground that their on supplied 
did not comply with the contract. 

The views expressed by the Judges were as follows: 

ERLE, C. J.—"* lam of opinion that this rule ought 
to be discharged. The action was brought to recover the 
price of certain bar tron, and the purchaser contended 
that the plaintiffs had not performed their part of the con- 
tract, because, having agreed to sell bars marked“ S. & 
H. with a crown, they delivered bars marked“ H. & 
Co.” I have been carefully considering the words of this 
contract, but on the whole I am clear that, taking all the 
surrounding circumstances into consideration, it was nota 
contract for iron marked with that particular brand of “ S. 
& HH.” A firm acquainted with iron so marked made in- 
quiries for it, when it was found that the business 
formerly carried on by Snowden & Hitchcock was con- 
tinued by Hitchcock & Co., and that the iron formerly 
marked “S. & H.” was now marked “H. & Co.” The 
defendant, when informed of this, raises no objection 
on that account, but enters into a contract with 
Hopkins & Co. for the supply of what, in the brokers’ 
note, are described as “S. & H.” bars. The fair inference 
from this is that the defendant intended to purchase of 


Hopkins & Co. iron ef the same quality as that formerly 


bought by him, and which was then made by Snowden & 


IQ 


Hopkins, and marked with their names. At the trial the 
defendant’s case was, that the letters “S. & H.” formed 
part of a well-known brand, and that it was, therefore, of 
the essence of the contract that the iron should bear those 
letters impressed upon it; but the jury have found that 
fact against him. | think that, taking the true construction 
of this contract upon the facts as found, the verdict for the 
plaintiffs ought to stand. I come to this conclusion with 
a full perception of the extreme importance of words of 
this kind used as a part of the description of an article in 
a contract; they frequently become a most essential part of 
the contract. But I think this was not a contract for iron 
of that particular brand, but only for iron of a certain 
quality; and, beyond all doubt, the defendant got iron of 


the quality stipulated for.” 


WILES, J.—" I am of the same opinion. It is quite 
familiar that in many instances a particular brand may be 
of the greatest possible value, even though in reality it 
may not affect the quality of the article on which it is im- 
pressed. It may either indicate that the articic was made 
by a particular person or firm, and so serve as a guiranty 
for its excellence, orit may have a merely Capricious vaiue; 
as Where the article is intended to be sold in a place where 
the brand is known, and from mere inveteracy of habit 
people choose to go on purchasing those articles of the 
kind only which are marked in a particular way, and to 
which they have always been accustomed. — It is clear, also, 
that whether the brand be of value or not, if a purchaser 
stipulates that the article which he buys shall be stamped 
with a particular brand, he has a right to object if the 
article when furnished to him is not so stamped — But when 
it is not perfectly clear on the contract whether or no the 


purchaser intended to stipulate expressly for the brand, it 
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is by no means immaterial to ascertain whether or no the 
brand is of any value. The jury have found that in this 
case it is not. Now, the contract is not for the purchase 
of iron bearing such and such a brend, but it is for a cer- 
tain description of iron; and there is nothing in the nature 
of the case which would lead me to say that the words 
used imply that the iron should bear a particular brand. 
Moreover, there is a most reasonable explanation of how 
the letters “S. & H.” and not “H. & Co.” came to be 
used in the contract. The tron was to be supplied by 
Hopkins & Co., who were known by the defendant to 
have succeeded to the firm of Snowden & Co.; and the 
letters “ S. & H.”’ were merely inserted to describe the 
quality of the article which was already known under that 
name to the defendant. It is not, therefore, necessary 
to resort to the doctrine of falsa demoustratio, though, 
the article being sufficiently ascertained otherwise, we 


might do so, if necessary.” 


BYLEs, J.—" | am of the same opinion. I am fully 
sensible of the great value of some kinds of brands; and 
tf the jury had found that this was a well-known brand, 
which would sell iron of almost any quality (I put the case 
strongly for the sake of illustration), the case might have 
been different. But, on the contrary, they find that these 
letters were of no value whatever. Now, the contract does 
not expressly stipulate for iron which bears a particular 
brand, but merely describes the iron in a particular way, 
and perhaps not inaccurately, meaning iron of such a 
quality as was formerly made by Snowden & Hopkins, 


and marked with their name.” 


KEATING, J.— During the course of the argument, I 


entertained some doubt whether the defendant had not 
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stipulated for iron marked with a particular brand, which, 


of course, he had aright to do; and if so, the p!aintiffs 
had clearly failed to comply with that stipulation. The 
question turns entirely upon the construction of the con- 
tract, taken in connection with the surrounding circum- 
stances; and [ think, on consideration, that these letters 
describe the quality of the iron only, upon which point no 
complaint is now made. 

Rule discharged. 

It is the product and not the ores, and pig iron of cer- 
tain grades, numbers one and two, and not ores of certain 
mines, that the one party sells and the other agrees to 
receive and pay for. 

It is true that the sale contract gives the description 
and the amount of the various ores to be furnished to. the 
Leland Iron Company, out of which the iron is to be man- 
ufactured; but as this is followed bya recital as to the min- 
ing and manufacturing contracts, with the apparent object 
simply of limiting the liability of Rhodes & Bradley in the 
event of certain contingencies, it seems to us that the true 
interpretation of the contract in this respect must be simply 
to limit the effect of these recitals to the object sought to be 
accomplished thereby. If Rhodes & Bradley delivered the 
ore to the Leland Iron Company in different proportions 
than the contract with them called for, they would have 
been bound unquestionably to take the product of the ore 
so delivered, and it seems to follow that the Cleveland 
Rolling Mill Company would be bound to take the same 
product to the amount of their contract, provided that such 
product was of the character, quality and grade stipulated 
for. 

If the court, however, should be of a different 


opinion in its interpretation of the sale contract, and 


ty 
ta 


should conclude that the parties intended that the ore to 
be used should be of the precise quantities and names 
mentioned in the contracts, and no others, then it follows 
that the Cleveland Rolling Mill Company, in view of the 
limitations contained in said contract, would be required 
to take the product of so much of the ores named as were 
actually delivered. | 

If such is the correct interpretation of the contract, 
it could well have happened in case of strikes, that the 
Cleveland Rolling Mill Company would be required to 
take the product of one or two of the ores, when their real 
intention and expectation was that the pig iron should be 


the product of a mixture of all of them. 


For illustration, suppose that because of strikes no 


Norway nor Stephenson ore was delivered whatever, the 
liability under the contract being waived to that extent, 
the Rolling Mill Company would be compelled to accept 
and pay for a product of the two remaining ores, which 
they might or might not want. 

The ores actually delivered of the precise name men- 
tioned in the contract, are as follows: 
Cleveland mine ore, _ - - - 5,980 tons. 
4,405 tons. 


Norway mine ore, - - mn i 


Rolling Mill ore, — - - - - : 1,478 tons. 
Stephenson mine ore, - - - - 1,500 tons. 
Total, — - - - - - 13,360 tons. 


If there was to be no right of substitution of Stephen- 
son ore for Norway ore, then the product, instead of being 
8,000 tons of pig iron from 14,000 tons of ore, would be 
7,636 tons from 13,363 tons of ore, being at the rate of # 
of a ton of pig iron to each ton of ore. Upon this basis, 
the amount of pig iron which the Rolling Mill Company 
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refused to receive and pay for is reduced from 4,579 tons, 
as found by the court, to 4,242 tons, and the damages 
assessed from $82,422 to $76,356. a difference of $6,066. 

Upon the theory, then, that the product must be from 


the specific ores named, or from so much of said ores as 


the mining companies should deliver to Rhodes & Brad- 
ley, the judgment of the Circuit Court should have been 
for $76,356 instead of $82,422. 

Upon this view of the case it would seem that the 


effect of the non-delivery of any of the ores did not oper- 


ate to annul the contract, but simply to reduce the amount 


of the product which the vendors were required to deliver 


and the vendees to receive and pay for. 


In the case of Aznug et al., v. Parker, reported in 
34 L. T. N.S. 887, Ex. Div. a construction was given to 
a clause of a contract excusing or postponing its perform- 
ance. Action was brought upon a bought note, which 
reads as follows: “Mersey Wall Works, Stourbridge, 13th 
September, 1873. Bought of John King & Co., Nether- 
land Park Collieries, Stourbridge, 4,000 parcels of Kib- 
bles coal, at 15s. and 6d. per pound, of 2,240 Ibs., loaded 


‘into my trucks at their sidings on the Cradley Park Branch 


of Stourbridge Railway, at the average rate of two trucks 


per day. Payment in cash on the 1oth day of each month, 
less two and one-half per cent. discount. In the event of 
a colliers’ strike or accident, they do not bind them- 
selves to keep up the daily supply. Thomas 
Parker.” The sold) note was a_ duplicate, signed 
by the plaintiffs. After delivery of a part of the coal 
there was a strike at the pits, which lasted from the 28th 
day of March, 1874, to the 28th day of July following, 
during which time no deliveries were made. After the 


strike the plaintiff offered to deliver the remainder of the 
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eoal under the contract, which the defendant refused to 
accept. Held, that the effect of the strike was merely to 
postpone and delay delivery, and that the defendant was 
bound to accept the coal which still remained undelivered 
under the contract, and that also under the circumstances 
the delay was not of such a nature as to entitle the defend- 
ant to consider the contract at an end in a commercial 
sense, and so repudiate the performance of It. 

So, inthe case at bar, we apprehend the limitation of 
the liability of Rhodes & Bradley does not operate to 
release the Rolling Mill Company from its agreement to 
take the product of so much of the ores as were delivered 
by the mining companies to them, and by them to the 
Leland [ron Company 


*> 
De 


[tis further claimed that delivery was not made nor 
tendered, as required by the contract of sale, and that 
therefore the vendee is discharged from his lability there- 
under. No complaint can very well be made of the ship- 
ments in 1880, as they were received without objection and 
paid for. During that season seven cargoes were forwarded 
ina period of about twenty weeks, being as fast as the 
iron could) be manufactured, but not as fast as the ship- 
ments could have been made had the product been on hand 
at the opening of navigation. In the season of 1881, eight 
eargoes of iron were forwarded in as many weeks, which 
were as fast as they could reasonably be made with the 
facilities possessed by the Leland Iron Company. — Ship- 
ments at the rate of one cargo in every three weeks, during 
IS8o, were received without objection, and apparently as 
being incompliance with the terms ofthe contract. It would 
seem, theretore, that shipments at the rate of one a week, 


commencing with the opening of navigation in I88tr, in 
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view of the facilities for shipment possessed by the Leland 
Iron Company, ought to be regarded as a substantial per- 
formance of the contract in that respect, especially as the 
refusal to take delivery was not based upon the ground 
that the tender was not made in apt time, but for the rea- 
son that the Cleveland Rolling Mill Company was not 
required to take any iron manufactured after the close of 


the year 1880. If that company desired to avail itself of 


the defense that delivery was not tendered in due season, 


it should have so stated at the time and have refused to 
accept for that reason. The refusal, however, was placed 
upon the ground that it had not bought the iron manufac- 
tured after the vear 1880, and good faith requires that it 


should be held to that defense. 


In the case of IVernecke v. balk, 61 Wis. 623. it was 
held that the refusal of a buyer to accept property, on the 
eround that the contract was illegal, estopped him from 
afterwards raising the objection of non-compliance. That 
was an action for the purchase price of a carriage which 
the purchaser refused to receive upon the ground that no 
legal contract had ever been made to purchase it. Upon 
the trial the defendant in that suit sought to change his 
position, and justified his refusal to accept on the ground 
that the carriage tendered was not such as was ordered: 
that it did not comply with the contract. 

The court says: ~ This objection at this late day 
“comes with bad grace, and is hardly consistent with the 
‘rules of good faith and honest dealing. The defendant 
‘should have said, when the carriage was finished and he 
“was called upon to take it, that it was not such a carriage 
“as he had contracted for; that it was not like the Ball car- 


“ riage, and objected to receiving it upon that ground; but 
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“this he did not do. The refusal to accept was placed upon 
“the ground that he had not bought the carriage and did 
“not want it.” 

The general rule with reference to performance where 
anything has to be done, as goods to be manufactured or 
delivered, or the like, and no time is specified in the con- 
tract, is, that it is a presumption of law that the thing 
should be done in a reasonable time. What is a_ reason- 
able time is a question of law for the court, which will 
take into consideration all the facts and circumstances of 
the case in reaching a determination; and if a manu- 
facturer agrees to make and finish certain goods “ as soon 
as possible,” this means within a reasonable time, due 
regard being had to the manufacturer’s means, his engage- 
ments and the nature of the article. 

2 Parsons on Contracts, 535, 497, 498. 
Atwood v. Emory, 1 C. B. N.S. 110. 


Substantial performance is all that is required to satisfy 
such a contract. 
Swaine v. Semans, 9 Wall. 263. 
Weinecke v. Falk, 61 Wis. 623. 
Woods v. Miller, 55 lowa, 168. 


Upon the facts disclosed in the record, and in view of 
the authorities cited, it seems clear to us that Rhodes & 
Bradley must be held to have complied with all of the 
material terms and conditions of the sale contract, and to 
have substantially performed their agreement. 

As to the objection of variance between the plead- 
ings and proofs, it is perhaps sufficient to say that per- 
formance of the contract is averred in the declaration in 
the language of the instrument; and if substantial per- 


formance has been established, as we claim, it is difficult 
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to see how there can be such variance as to justify a 


reversal of the judgment of the court below. 


IT]. 
DAMAGES. 

It is urged in this case that the court erred in its assess- 
ment of damages. We understand the rule to be in a suit 
brought against a vendor for refusal to receive and pay for 
merchandise, that the measure of damages is the difference 
between the contract and market price of the article sold at 
the time when and the place where it should have been 


accepted. 


| Sedgwick on Damages, 595, and notes. 


This rule was followed by the Circuit Court, who 
found, as a question of fact, that the market value at the 
time and place of delivery of the iron in controversy was 


twenty-seven dollars per ton, and that the difference 


between the contract price and the market price was 


eighteen dollars per ton—the price fixed by the contract 
being forty-five dollars. We apprehend, however, that 
this court will not disturb the finding of the court in that 
respect so far as the fact 1s concerned, provided he has 
ascertained that fact in accordance with the rules of law. 
If, in the construction of the contract, this court should 
be of the opinion that the lability of the Cleveland Rolling 
Mill Company was to receive and pay for the product or 
so much of the specific ores named in the sale contract as 
should be delivered to the Leland Iron Company, thereby 
reducing the number of tons from eight thousand to seven 
thousand six hundred and thirty-six tons of pig iron, we 
apprehend that instead of sctting aside the judgment of 


the court below, and sending the case back for further pro- 


rs 


ceedings, it will enter a final judgment for the difference 


between the contract price and market value of the same, 


being at the rate of $18 per ton, and amounting tn the 


‘rate to $76,356, or permit the defendants in error 
/ we a 


AVOTC 
to remit the same. Such we understand to be the practice 
of this court. 
fort Scott v. tflickman, 
arch. Natl. BR. v. 3rd Natl. BR., 112 U.S 


Pz. S. Peo. 


od 
~/ ) 


\We respectfully submit that the Judgment of the 


cuit Court should be affirmed. 
) M. FLOWER, 


Counsel for Defendants th kerror 
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FRANCIS E. HINCKLEY VS. PITTSBURGH BESSEMER STEEL CO. 1 


1 Pleas in the circuit court of the United States for the north- 

ern district of Illinois, held at the United States court rooms 
in the city of Chicago, in the district aforesaid, before the Hon. 
Ilenry W. Blodgett, district judge of the United States for said 
northern district of Illinois, on Saturday, the twenty-eighth day of 
July, in the July term of said court, in the year of our Lord one 
thousand eight hundred and eighty-three, and of our Independence 
the one hundred and eighth year. 


WM. H. BRADLEY, Clerk. 


The Prrrspurci BESSEMER STEEL Company, Limited 
3 ? 
's. -Assumpsit. 
Francis [e. HiInckiey. j 


NORTHERN District OF ILLINOIS, ss: 


se 1f remembered that on the nineteenth day of September, A. D. 
1582, came the plaintiff, by its attorneys, and filed in the office of the 
clerk of the circuit court of the United States for the northern d1s- 
trict of Hlinois, at Chicago, in said district, its precipe for a writ of 
summons and bond for costs in said entitled cause, which said 
pricipe and bond are respectively in the words and figures follow- 
ing, to wit: 


2 Pre cipe. 
United States Circuit Court, Northern District of Illinois. 


THe PirtspurGH BESSEMER STEEL Company, Limited, } 
a Citizen of the State of Pennsylvania, | Assumpsit. 
rs. ( $100,000.00, 
Francis E. HInck ey. 


The clerk will please issue a summons in the above-entitled cause 
In an action of assumpsit to the damage of the plaintiff of one hun- 
dred thousand dollars, returnable to the October term of said court. 

JEWETT, NORTON & LARNED, 
Attys for Plaintiff. 


Endorsed: Filed Sept. 19,1882. Wm. TH. Bradley, clerk. 
Bond for Costs. 


UnItreD STATES OF AMERICA, | 
v ° » * , ° * ~ SS ‘ 
Northern District of Illinois, | 


Circuit Court. October Term, A, D. 1882. 


THe PittspcurGH BesseMer STEEL GoMPANY, ) 
Limited | : 
ors -In Assumpsit. 
Us. 
Prancis FE. TInckrey. 
3 We enter ourselyes security for costs in this cause and 
promise to pay all costs which may accrue to the opposite 
I—188 j 
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& RRANCIS FE. HINCKDLEY Ys. 


party in this action or to any of the officers of this court, and in 
default. of payment by the plaintiff of any costs ordered or ad- 
judged to be paid by it we hereby agree and stipulate that execution 
may issue against our property for any costs taxed against it. 
Dated this eighteenth day of September, A. D. 1882. 
JEWETT, NORTON & LARNED. 


Endorsed: Filed Sept. 19th, A. D. 1882. Wim. H. Bradley, clerk. 


On the same day, to wit, on the nineteenth day of September, A. 
[). 1882, there issued out of said clerk’s office a writ of summons in 
said entitled cause, Which said writ, together with the return of the 
marshal thereto attached, is in the words and tigures following, to 
Wit: 

Nummons. 


Cireuit Court of the United States of America, Northern District of 


Illinois, ss: 


The United States of America to the marshal of the northern dis- 
trict of Illinois, Greeting: 

We command you te summon Francis Ef. Hinckley, if found in 

your district, to beand appear before our judges of our circuit 
| court of the United States for the northern district of Illinois 

on the first day of the next term thereof, to be holden at Cli- 
cago, In the district aforesaid, on the first Monday of October next, 
to answer unto The Pittsburgh Bessemer Steel Company, Limited, 
of a plea of trespass on the case, upon promises, to its damage, as it 
alleges, of one hundred thousand dollars; and have you then and 
there this writ. 

Witness the Hon. Morrison Rk. Waite, Chief Justice of the Supreme 
Courtot the United States of Amerie: Lat Chicago aforesaid, this 19th 
day of September, in the vear of our Lord one “thousand el@ht hun- 
dred and eighty-two, and of our Independence the 107th year 


[SEAL | WM. H. BRADLEY, Cler/- 
Special Deputy’s Return. 


Uxirep SraTES OF AMERICA, Reais 
Northern District of Illinois, j es 
iKnow all men by these presents that I have appointed and by 
these presents do appoint Geo. N. Jones my true and lawful deputy 
to execute the annexed writ — The Pittsburgh Bessemer Steel Com- 
pany, Limited, es. Francis E. Hinckley, and to make return of the 
execution thereof according to law. 
A. M. JONES,  [sKat. ] 
Marshal for the Northern District of Ilinois. 


| have served the annexed writ in the following manner, to wit: 
By reading the same to and in the presence and the he: aring of 
5 Irancis I. Pinekley, therein named, on the 19th day of Sep- 
tember, A.D. 1SS2 
A. M. JONES, 
United States Marshal. 
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THE PITTSBURGH BESSEMER STEEL COMPANY. 


Unirep States or AMERICA, | 
Northern District of Illinois, - 


Geo. N. Jones, being duly sworn, deposes and says that he served 
the annexed writ as stated in the foregoing return, and that the ex- 
pense returned by him in addition to ‘the fees was actually incurred, 
and that the same is according to law. 


SS 


GEO. N. JONES. 


Subseribed and sworn to before me this 28 day of September, .A. 
D. 1882. 
[SEAL. | SAMUEL C. HAY Es, 
Notary Public. 


Endorsed: Filed Oct. 2, A. D. 1882. W. H. Bradley, clerk. 


Afterwards, to wit, on the twenty-second day of September, A. D. 
1sS82, came the plaintiff, by its attorneys, and filed in said clerk’s 
oftice its declaration in said entitled cause, which said declaration ts 
in the words and figures following, to wit: 


6 Declaration. 


Uxitep STATES OF AMERICA, \ 
State of Illinois, |S 


SS, 


In the United States Cireuit Court for the Northern District of 
Illinois. 


The Pittsburgh Bessemer Steel Company, Limited, a corporation 
under the Jaws of and doing business in the State of Pennsylvania, 
and a citizen of the State of Pennsylvania, plaintiff, by Jewett, Nor- 
ton & Larned, its attorneys, complains of Francis FE. Hinekley, de- 
fendant, who is a citizen and resident of the State of Illinois, of a plea 
of trespass on the case on promises. 

lor that whereas the said plaintiff heretofore, to wit, on the 
eighteenth day of February, A. D. 1582, at Chicago, in the district 
aforesaid, made and entered into a certain Memorandum or contract 
In writing with said defendant (which contract was in duplicate and 
one part thereof signed by this plaintiff and delivered to said defend- 
ant and the counterpart ‘signed by said defendant and delivered to 

this plaintiff), wherein and whereby it was in substance 
7 agreed by and between plaintiff and defendant that said 

plaintiff had sold and would make and deliver to the order 
of said defendant, and that said defendant had purchased, and 
would pay for, six thousand gross tons of first quality steel rails, to 
weigh fifty-two (52) pounds to the yard and to be rolled true and 
smooth to the pattern, to be furnished by the said plaintiff—pattern 
No. 5—and to be made of the best quality of Bessemer steel, and to 
be subject to inspection as made and shipped, and to be well straight- 
ened and free from flaws and drilled as might be directed, at least 
ninety per cent. to be in thirty (50) feet lengths and not over ten (10) 
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per cent. of shorter lengths, diminishing by one foot differences, 
none to be less than twenty-four (2-4) feet. 

And it was thereby further agreed that all second-quality rails or 
excess of shorts which might be made, not exceeding five (5) per 
cent. of each month’s shipments, should be taken at the usual re- 
duction of ten (10) per cent. in price, and to be piled and shipped 
separately (painted white on both ends) as might be ordered by the 
inspector, and that deliveries should begin in May, 1882, in which 

month one thousand tons should be delivered, and should 
S continue at the rate of twenty-five hundred tons per month 

after July Ist, 1882, until finished, strikes and accidents be- 
yond ordinary control of said plaintiff and acts of Providence pre- 
venting or suspending deliveries alone excepted, 1 which case 
deliveries were to be delayed for a corresponding length of time 
only. 
And it was thereby further agreed that the price for said rails 
should be fifty-eight dollars net per ton of 2,240 pounds of finished 
steel rails, out of ship or free on board ears at Chicago, Illinois, 
seller’s option, to be paid in cash on delivery of inspector’s certifi- 
cate for each five hundred tons as fast as delivered, and that if 
shipment should be delayed without fault of the said plaintiff pay- 
ment should be made in cash upon completion and delivery of each 
tive hundred tons at Chicago and inspector’s certificate, and that 
suid rails should be inspected at mill as fast as completed and 
ready for shipment. 

And it was thereby further agreed that the plaintiff should not 

be responsible for delays resulting from failure of railroads to 
a furnish cars, proper efforts having been made to procure 

them, nor for detentions after shipment had been made; and, 
further, that the defendant should have the right to make one-half 
of the order fifty-six (56) pounds per vard, plaintiff’s pattern No. 4, 
notice to be given thirty days before the time of the delivery of the 
ralls. 

And, although plaintiff has been at all times since the making of 
sald sale and contract ready and willing to furnish and deliver to 
defendant the rails aforesaid according to said contract, and i all 
things to carry out and perform said contract on its part, and has 
applied to said defendant for directions for drilling said rails and 
for shipping the same, vet said defendant has not given said diree- 
tions, but has by his acts delaved and prevented the delivery of said 
rails according to the terms of said contract, and has refused to take 
and pay for said rails, or any part thereof, according to the terms of 
said contract, although the time for said delivery of said) rails and 
payment therefor has long since elapsed. 

Whereby the plaintiff has suffered great loss and damage 

10) In expenses Incurred by it under and by reason of said con- 
tract, and has been deprived of divers great gains and profits 

which would otherwise have acerued to it from the delivery of said 
rails and payment therefor as aforesaid, to the damage of said plain- 
tiff of one hundred thousand dollars; which sum the defendant at 
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the time and place aforesaid promised to pay to the plaintiff when 
thereafter requested. 

And whereas also the said plaintiff heretofore, to wit, on the eigh- 
teenth day of February, 1882, at Chicago, in the district aforesaid, 
made and entered into a certain memorandum or contract in writ- 
ing with said defendant, which contract was in duplicate and one 
part thereof signed by this plaintiff and delivered to said defend- 
ant and the counterpart signed by the said defendant and delivered 
to this plaintiff, which contract was in the words and figures fol- 
lowing: 

11 Memorandum of Sale. 


The Pittsburgh Bessemer Steel Company, Limited, have sold and 
hereby agree to make and deliver to the order of T°. Ic. Hinckley, 
Esq., 204 Dearborn St., Chicago, Ills., and the said Ifinckley has 
purchased and agrees to pay for six thousand gross tons of first- 
quality steel rails to weigh fifty-two (52) pounds to the vard, and to 
be rolled true and smooth to the pattern to be furnished by the 
sald Pittsburgh Bessemer Steel Company, Limited, pattern No. 5. 

Said rails are to be made of the best quality of Bessemer steel, 
and to be subject to inspection as made and shipped, and to be well 
straightened and free from flaws, and to be drilled as may be 
directed; at least ninety per cent. shal! be in thirty (50) feet lengths 
with not over ten (10) per cent. of shorter lengths, diminishing by 
one foot differences, none to be less than twenty-four (24) feet. 

All second-quality rails or excess of shorts which may be made 
not exceeding five (5) per cent. of each month’s shipments to be taken 

at the usual reduction of ten (10) per cent. in price, and to 
12 be piled and shipped separately (painted white on both ends) 
as may be ordered by the inspector. 

Deliveries to begin in May, 1882, in which month one thousand 
tons shall be delivered, and to continue at the rate of twenty-five 
hundred tons per menth after July Ist, 1852, until finished, strikes 
and accidents bevond ordinary control of said steel company and 
acts of Providence preventing or suspending deliveries alone ex- 
cepted, in which ease deliveries are to be delayed for a correspond- 
ing length of time only. 

Price to be fifty-eight dollars net per ton of 2,240 pounds of fin- 
ished steel rails, ex. ship or f.o0. b. cars at Chicago, Ils., seller’s 
option. 

Terms of payment, cash on delivery of inspector's certificate for 
each five hundred tons as fast as delivered. If shipment is delayed 
without fault of said steel company, payment is to be made in cash 
upon completion and delivery of each five hundred tons at Chicago 
and inspector’s certificate. Rails to be inspected at mill as fast as 
completed and ready for shipment. 

In witness whereof the said THlinckley has hereto set his 

15 hand and seal and the Pittsburgh Bessemer Steel Company, 

Limited, by its duly authorized officers, hath signed and 
affixed its corporate seal the day and year aforesaid. 

It is further agreed that the Pittsburgh Bessemer Steel Company 
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(Limited) are not to be responsible for delays resulting from failure 
of railroads to furnish cars, proper efforts having been made to pro- 
cure them, nor for detentions after shipment has been made. 

It is understood that the purchaser shall have the right to make 
one-half of the order fifty-six (56) pounds per yard, pattern No. 4 of 
said steel company, notice to be given thirty days before the time 
for the delivery of the rails. 

Chicago, Ills., Feb. 1Sth, 1882. 

(Signed) i. Kk. HINCKLEY. 


C. TH. ODELL, Broker. 


14 And although the plaintiff has been at all times since the 

makine of the said sale and contract ready and willing to fur- 
nish and deliver to defendant the rails aforesaid, according to the 
terms of said contract, and in all things to carry out and perform 


said contract on its part, and has applied to said defendant for direc-. 


tions for drilling said rails and for shipping the same, yet said de- 
fendant has not given said directions, and has neglected and refused 
to give said directions for drilling said rails, whereby said plaintiff 
has been prevented from completing the manufacture thereof within 
the time limited by said contract, and said defendant has neglected 
and refused to give instructions for shipping the same, and has de- 
clared that he was not ready to receive the same within the time 
specified in said contract for the delivery thereof, and has requested 
the plaintiff from time to time to defer the delivery of the said rails, 
and hras finally, when the plaintiff has offered to complete and de- 
liver said rails, informed the plaintiff that he was not willing to 
recelye and pay for the same or any part thereof, and would 

1D hot accept said rails and pay for the same according to said 
contract, and utterly refused to carry out and perform) said 
contract on his part, although the time for the delivery of the said 
rails and payvinent thereof had already long since elapsed, whereby 
the plaintiff was prevented ia delivering or tendering said rails 
to the defendant aecording to the provisions of said contract, 
Whereby the plain tifl lias eel ereat loss and damage in ex- 
pelises Incurred by it under and by reason of said contract, and has 
been deprived of divers great gaigts and ie Which would other- 
wise have accrued to it from the delivery of said rails and payment 
therefor as aforesaid, to the damage of said plaintiff of one hundred 
thousand dollars, which sum the defendant, at the time and place 
aforesaid, promised to pay to the plaintiff when thereafter requested. 
And whereas, also, the said defendant afterwards, to wit, on the 
sixtecnth day of September, in the vear of our Lord one thousand 
aight hundred and eighty-two, in said district, became and was in- 
debted to the said plaintiff in the further sura of one hundred 

Lt) thousand dollars of lawful Money of the United States of 
America for money before that time lent and advanced by 

the said plaintiff to the said defendant, and at the special instance 
and request of the said) defendant: and in the like sum for other 
money by the said plaintiff before that time paid, laid out, and ex- 
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pended for the said defendant and at the like special instance and 
request of the said defendant; and in tle like sum for other money 
by the said defendant before that time had and received to and for 
the use of the said plaintiff; and in the hke sum for other money 
before that time and then due and owing the said plaintiff for in- 
terest upon and for the forbearance of divers other sums of money 
before that time and then due and owing from said defendant to 
said plaintiff; and in the like sum for goods, wares, and merechan- 
dise before that time sold and delivered by the said plaintiff to the 
sald defendant at the like special instance and request of the said 
defendant; and in the like sum for the price and value ef work 

done and material for the same provided by the said 
17 plaintiff for the said defendant, and at the like special request 

of the said defendant; and being so indebted, the said defend- 
ant, in consideration thereof, afterwards, to wit, on day and year 
aforesaid, and at the place last aforesaid, undertook and then and 
there faithfully promised the said plaintiff well and truly to pay - 
unto the said plaintiff the several sums of money in this count 
mentioned when the said defendant should be thereunto afterwards 
requested. Nevertheless, the said defendant, although often re- 
quested, has not vet paid the said several sums of money above 
mentioned, or apy or either of them, or any part thereof, to the said 
plaintiff, but has hitherto neglected and refused, and still does 
neglect. and refuse, so to do, to the damage of the said plaintiff of 
one hundred thousand dollars; and therefore the said plaintiff 
brings suit, ete. 

JEWETTP, NORTON & LARNED, 
PV fis Attys. 


Copy of Account Sued On. 


Franeis [. PHinekley to The Pittsburgh Bessemer Steel Company, 


Limited. 

18 To goods, wares, and merchandise sold and deliy- 

III nr sin: stl. seen inn einai dnchichni $100,000 
To money lent and advanced -__...--.-.-.------------ 100,000 
To money paid, laid out, and expended -.------.------- 100,000 
‘To money had and received to and for the use of plaintiff. 100,000 
To money due for interest and forbearance ------------- 100,000 
To labor, services, and material --------~-- a ae races ~ 100,000 


(Copy of contract sued on is contained in seecend count of fore- 
going declaration.) 


(endorsed :) Filed Sept. 22, 1582. Wm. Hf. Bradley, clerk. 


Afterwards, to wit, on the ninth day of October, A. D. 1882, came 
the defendant, by his attorney, and filed in said clerk’s office his 
appearance in said entitled cause, which said appearance is in the 
words and figures following, to wit: 


PE Ps 


journed October term of said court, A. D. 1882, in the record of the 


torney, it is ordered that the default entered herein be set aside and 
vacated, and the defendant have leave to plead cnstanter. 


1852, came the defendant, by his attorney, and filed in said clerk’s 


21 the words and figures following, to wit: 


RRANCIS 


KE. HINCKLEY VS. 


Appearance. 
United States Cireuit Court, Northern Distriet of Illinois. 
b 


1) PirrsBpurGiH BesseEMER Sreen Company, Limited, 
rs. 
FRANCIS IX. TINCKLEY. 
Win. TT. Bradley, esq., clerk of said court: 
Please enter my appearance as attorney for the defendant in the — 
above-entitled suit. 
GEO. W. COTHRAN, 
Att'y for Defendant. 


Mndorsed: Filed Oct. 9,1832. W. H. Bradley, el’k. 


Afterwards, to wit, on the cleventh day of October, in the ad- 
journed October term of said court, A. D. 1882, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Ord Cr’. 


The Pirrsspcrau BesseEMER STEEL Company, Limited, 
's. ~ Assumpsit. 
Rrancts IX. HInckiey. 


Now comes the plaintiff, by W. C. Larned, Esq., its attorney,and 

moves the court for default against the defendant, and it ap- | 

2() pearing to the court that the defendant had been duly served | 

with process and has failed to plead, and he being now ruled 

to plead ¢nstunter, and he failing to plead or answer the rule, and the 

defendant being now three times solemnly called comes not, but 

makes default, it is thereupon considered by the court that his de- 
fault be entered. 


Afterwards, to wit, on the sixteenth day of October, in the ad- 


proceedings thereof in said entitled cause, before Ilon. Henry W. 


Blodgett, district judge, is the following entry, to wit: 
Order. 
The Pirrspurcit BESSEMER STEEL CoMPANY, eunseees | = 
i's 


8. Assumpsit. 
Krancis fo. TLINcCKLEY. { 


Qu motion of the defendant, by George W. Cothran, Esq., lis at- 


On the same day, to wit, on the sixteenth day of October, A. D. 


office his plea in said entitled cause, which said plea is in 


¢- 
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Plea. 
Untrep STATES oF AMERICA, | 
State of Illinois, 


In the Cireuit Court of the United States for the Northern District 
of Iltinois. 
lrancis EE. [linckiry, D’f’t, 
ats. -Ass’t. 
Toe Prrrspurcu Bessemer Steen Company, Limited, Pf, J 


SS < 


And the defendant, by George W. Cothran, his attorney, comes 
and defends the wrong and injury when, ete., and s: ays that he did 
not undertake or promise in manner and form as the plaintiff! has 
above thereof complained against him, and of this he puts himself 
upon the country, ete. 

GEO. W. COTHTRAN, 
Def’t’s Alt’y. 
Kndorsed: Tiled Oct. 16, 1882. Wm. H. Bradley, clerk. 


22 Afterwards, to wit, on the nineteenth day of May, in the 
adjourned May term of said court, A. D. 1883, in the record 

of the proceedings thereof in the said entitled cause, before Lion. 

Henry W. Blodgett, district judge, is the following entry, to wit: 


Order. 


Toe Prrrspurcu BessEMER STEEL Company, Limited, 
rs. Assumpsit. 
Krancis EK. POINcCKLEY. 


Now come the parties, by their attorneys, and upon issue Joined, 
by agreement of the parties, by their attorneys, they waive the in- 
tervention of a jury and for trial put themselves upon the court, 
and, after hearing the evidenee, by agreement it 1s ordered that the 
arguments of counsel be postponed to a future day. 


Afterwards, to wit, on the twenty-eighth dav of July, A.D. 1885, 
Judge Blodgett filed in said clerk’s office his opinion in said entitle d 
‘ause, Which said opinion is in the words and figures following, to 


wit: 
25 Opinion of Judge Blodgett. 
BiopGett, J: 

This is an action to recover damages for the alleged breach by 
defendant of a contract made between himself and the plaintiff on 
the eighteenth day of February, 1882, whereby plaintiff sold to de- 
fendant 6,000) gross tons of first-quality steel rails, to weigh 62 
pounds to the \ ard, for — defendant agreed to pay phi lintiff at 
the rate of $58 per ton of 2,240 pounds, delivered free on board 

urs at Chic: ago, Illinois, 1 000 tons of which rails were to be deliv- 
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cred in May, 1880, and the balance delivered at the rate of 2,500 
tons per month after July 1,1882. By the terms of the contract the 
rails were to be drilled as directea by the defendant. 

It appears from the preof in the case that the plaintiff notified 
the defendant in the forepart of the month of April that it would 
be ready to commence rolling the week ending May oth the 1,000 
tons of rails which were to be delivered in May, and requested him 
to forward directions at once. This the defendant neglected to do, 
hut requested the plaintiff to delay rolling the rails for the May 

delivery. Plaintiff did so delay to roll and deliver any rails 
24 In May, but, during the month of May, again urged the de- 

fendant to furnish drilling directions, in order that it might 
commence the performance of its contract; and, from time to time, 
during the months of May, June, and July, defendant was repeat- 
edly requested to furnish drilling directions, and repeatedly re- 
quested to take said rails, but declined to do so, and, finally, in the 
latter part of the month of July, defendant absolutely refused to 
ceive drilling directions for the manufacture of said rails, and notified 
the plaintiffs that he could not and would not accept and pay for 
them. The proof also shows that immediately after [the] making 


of the contract between the plaintiff and defendant the plaimtif 


purchased the material out of which to manufacture the rails called 
for by the contract, and was, at all times up to the time of the 
absolute refusal of the defendant to accept said rails, ready and able 
to manufacture said rails and deliver the same according to the 
terms of the contract. | 
The contract, taken in connection with the parol testimony in the 
case, satisfies me that the drilling directions—that is, the direc- 
tions where and how to drill the holes near the ends of the 
22 rail by which the fish-plates or splice-bars are bolted to the 
rails—was an important item in the manufacture of the rails, 
and that aif the plaintiff had made the rails and drilled them with- 
out the directions of the defendant he could legally have refused to 
accept them on that ground, as it appears from the proof that 
drilling is now considered a part of the manufacture of the rails; 
that a steel rail is usually drilled by the manufacturer, and that the 
purchaser gives directions as to how it shall be done. | 
Read, therefore, in the light of the parol proof offered by the de- 
lendant at the trial, f think the giving of drilling directions by the 
defendant was a condition precedent to be performed by the defend- 
wit before plamtiff could proceed with the proper execution of its 
contract, and that the neglect and final refusal of the defendant to 
give drilling directions was, of itself, a breach of the contract on the 
part of the defendant which excused the plaintiff from the actual 
mnanufacture of the rails and the actual tender of them to the de- 
fendant. 
| think the testimony in the case fully justifies the conclusion that 
defendant's neglect and refusal to furnish drilling directions 
2 Was for the mere purpose of delay, and that from early in the 
month of May defendant did not intend to fulfill this eon- 
tract. Not only had there been a large decline in the price of steel 
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‘uls upon the market, but the defendant had failed to make satis- 
factory financial arrangements to enable him to pay for the rails. 
For a time, therefore, he asked and obtained from the plaintiff a 
delay and postponement of the time of delivery; but finally, when 
pressed by plaintiff to give the directions for drilling and to take 
the pails, he frankly told the agents of plaintiff that he could not 
pay for the rails and would not receive them. This statement by 
defendant that he would not perform the contract by accepting and 
de paying for the rails was also a breach of the contract by de fendant, 
. and entitled plaintiff to damages. 

The only question in the case, therefore, as it seems to me, Is what 
damage the plaintiff has sustained by reason of defendant’s breech 
of this contract. 

The rule in awarding damages in cases of this character for a 

breach of contract Is to make the plaintiff as nearly whole as 
20 he ean be made in money damages: or, 1n other words, as 

nearly as possible leave him as well off as he would have been 
if the defendant had performed bis contract. Here was a manu- 
facturing corporation, with expensive machinery and. plant, and 
compelled, from the nature of its business, to invest large sums of 
money in iron ore, pig-iron, splegel, coke, and other material, and 
in labor for the purpose of performing this contract. ‘The proof 
shows that the plaintiff, on making this contract in good faith, 
~~ purchased the material necessary to fulfill it. The proof as to the 
ad cost of these rails to plamtif rests on the testimony of two wit- 
nesses—IT. P. Smith, the manager of plaintiff’s mall, and Richard 
C. Hanna, secretary of the North Chicago Rolling Mill Company. 

Mr. Smith states that the cost of manutacturing the rails in ques- 
tion at plaintiffs mill in Pittsburgh was 845.12 per ton, and that 
the freight on them to Chicago, where they were to be delivered to 
plaintiff, was three dollars per ton, making a total cost of manu- 
facturing and delivering the rails to defendant, under the terms of 
this contr act, $48.12 per ton; while Mr. Tanna states that it cost his 
company $50) per ton to make such rails in Chicago, and that from 

information he had derived from his experience in the 
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28 business plaintiff could make the steel rails cailed for by this 

contract in its mill at Pittsbureh, and deliver them in Chi- 

cago, at just about what it cost the North Chicago Rolling Mail's 
Company to make them here. Mr. Hanna has no interest in the 
event of this suit, is not conneeted with either party, and I con- 

—_ clude that his testimony as to the cost of these rails here is the most 
| | rehable, and that it would, in fact, have cost the plaintiff 850 per 
ton to have made these rails and delivered them to the defendant 


in accordance with the terms of this contract. The proof also 
shows that steel rails declined rapidly from about the time this con- 
tract was made, so that during the months of August and Septem- 
ber they were not worth as much by from $10 to $12 per ton as the 
contract called for. The proof, however, further shows that after 
| the plaintil? was informed that defend: ant vould not take and piv 
4) for the rails at the time called for by lis contract the plaintiff sold 
to arailrvad company in Michigan 4,000 tons of steel rails which 
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were manufactured out of the material provided for the fulfillment 

of this contract with the defendant, for which plaintiff 
29 received $54.60 per ton, delivered at a point on Lake Huron. 

These were 35-pound rails, and it cost the plaintiff $49 per 
ton, as the proof shows, to manufacture them, and $4 per ton to 
transport them, leaving a profit of $1.60 per ton to plaintiff, and this 
profit should be deducted from the difference between the contract 
price with the defendant and the cost of making the rails under the 
defendant’s contract—that is to say, the difference between the cost 
of the rails in Chicago to the plaintiff and the contract price is eight 
dollars per ton, which on the 6,000 would amount to $48,000. From 
this should be deducted the profit of $1.60 per ton on the 4,000 tons 
of rails sold in) Michigan, amcunting to $6,400, leaving $42,400 as 
the loss to which plaintiff has been subjected by this breach of de- 
fendant’s contract, and, it seems to me, in the heht of well-settled 
authorities authorities that this should be and is the true measure 
of plaintiffs damages. 

In the case of the Philadelphia, W. & B. R. Co. v. Howard, 15 
How., 507, where the opinion was delivered by Mr. Justice Curtis, it 
Is sald : 

“But it by no means follows that profits are not to be al- 

OU lowed, understanding as we must the term “ profits” in this 
Instruction as meaning the gain which the plaintiff would 

have made if he had been permitted to complete lis contract. Ac- 
tual damages clearly include the direct and actual loss which the 
plaintiff sustained, propter rem ipsam non habitare. In case of a con- 
tract like this, that loss is, among other things, the difference be- 
tween the cost of doing the work and the price to be paid for it. 
This difference is the inducement and real consideration which 
causes the contractor to enter into his contract. lor that he spends 
lis time, exerts his skill, uses his capital, and assumes the risk- which 
attend the enterprise, and to deprive him of it when the other party 
has broken the contract, and unlawfully put an end to the work, 
would be unjust. There is no rule of law which requires us to In- 
flict this injustice. Whenever profits are spoken of as not a subject- 
matter of damages it will be found that something contingent upon 
future bargains or speculations or states of the markets are referred 
to and not the difference between the agreed price of something con- 
tracted for and its ascertainable value or cost. We hold it to be a 
clear rule that the gains or profit of which the contractor 

31 was deprived by the refusal of the company to allow him to 


proceed with and complete his work was a proper subject of 


damages.” 

And the same rule is announeed in the late work of Sutherland, 
Dam., vol. 1, p. 117, where it 1s said: 

“Where a party has attempted to perform labor from which a 
profit is to spring as a direct result of the work done at the contract 
price, and he?s prevented from earning this profit by the refusal 
to act of another party, the loss of this profit is the direct and nat- 
ural result which the law will assume to be the breach of the con- 
tract, and he is entitled to recover it, with proper damages, and this 
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he will be entitled to establish by showing how much less than the 
contract price it will cost to do the work or perform the contract.” 

And the conclusion just stated by Mr. Sutherland is supported 
by the citation of numerous recent cases; and in Masterton +. Mayor, 
ete., of the City of Brooklyn, 7 Hill, 61, the same rule was adopted. 
So, too, in U.S. v. Speed, 8 Wall., 77, the Court said, by Mr. Justice 
Miller: 

“And we do not beheve that any safer rule, or one nearer to that 

supported by the general current of authority, can be found 
2 than that adopted by the court, to wit, the difference between 

the cost of doing the work and what the claimant was to re- 
eelve for it, making reasonable deduction for the loss of time = en- 
gaged, and for release from the care, trouble, risk, and responsibility 
attending a full execution of the contract.” 

The proof in this case abundantly shows that the plaintiff could 
not have manufactured its material into rails and sold those rails 
upon the market without sustaining a greater loss than the differ- 
ence between the price called for by this contract and the cost of 
making the rails; in other words, if the plaintiff had manufactured 
the rails in pursuance of this contract, and, on defendant’s refusal 
to receive them, had put them upon the market and sold them at 
the current market price, the loss to the plaintiff would have been 
mreater than the amount of damages I have arrived at by the rule 
adopted. 

There 1s, therefore, no allowance or deduction to be made in this 
case fora “release from the care, trouble, risk, and responsibility 
attending a full execution of the contract,” because the plaintiff was 

obliged to go upon the general market to find a new cus- 
Oo tomer for its goods, and sell them at a lower price than the 

difference between the cost of manufacturing and the contract 
price, instead of receiving the profit which the contract with the 
defendant entitled it to. The risk, care, and trouble, therefore, de- 
volved upon plaintiff by reason of the breach of the contract 
rather than any which would have followed its performance. 

I must, therefore, find the issues for the plaintiff, and assess the 
damages at $42,400. 


Endorsed: Filed July 28, 1885. Wim. H. Bradley, clerk. 
On the same day, to wit, on the twenty-eighth day of July, in the 


July term of said court, A. D. 1885, in the reeord of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 


‘trict judge, is the following entry, to wit: 


ot Judgment. 


THe Prrrspurncu BesseEMER STEEL CoMPANY, Lamited, ) 


Us. Assunrpsit. 
Francis EI. TLINCKLEY. ( 


Now, on this day, come the parties, by their attorneys, and the 
court, having considered and being now fully advised, finds the 


Se ee ce ne ee 
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_issues for the plaintiff, and assesses its damages at the sum of forty- 
two thousand four hundred dollars. 

[tis thereupon considered and adjudged by the court that the 
plaintiff do have and recover of the defendant said sum of forty-two 
thousand four hundred dollars, its damages so as aforesaid assessed, 
together with its costs and charges in this behalf expended, taxed 
at the sum of twenty-eight dollars and twenty cents, and that exe- 


cution issue therefor. 


35 In the United States Cireuit Court for the Northern District 
of Illinois. Mareh Term, A. D. 1885. 


Tins PirrspurnGH BEssEMER STEEL Company (Limited) 
v. 
Francis EE. TINcKUEY. 


Be it remembered that this case coming on for trial, and a jury 
being waived and the issued submitted to the court, the plaintiff 
read in evidence the following contract: 


Ob Memorandum of Sale. 


The Pittsburgh Bessemer Steel Company, Limited, have sold and 
hereby agree to make and deliver to the order of F. E. Hinckley, 
lsq., 204 Dearborn St., Chicago, Ils.,and the said ITinckley has 
purchased and agrees to pay for six thousand gross tons of first- 
quality steel rails, to weigh fifty-two (52) pounds to the vard, and to 
be rolled true and smooth to the pattern to be furnished by the said 
Pittsburgh Bessemer Steel Company, L’t’d, pattern No. 5. 

Said rails to be made of the best quality of Bessemer steel, and 
to be subject to inspection as made and shipped, and to be well 
straightened and free from flaws, and to be drilled as may be directed. 
At at least ninety per cent. shall be in thirty (50) feet lengths, with 
not over ten ( (10) per cent. of shorter lengths, diminishing by one- 
foot dif-erences. none to be less than tw enty -four (2+) feet. 

All second-quality rails or excess of shorts which may be 

Od made, not exceeding five (5) per cent. of cach month’s ship- 

ments, to be taken at the usual reduction of ten (10) per cent. 

in price, and to be piled and shipped separately (painted white on 
both ends) as may be ordered by the inspector. 

Deliveries to begin in Mav, 1882, in whieh month one thousand 
tons shall be delivered, and to continue at the rate of twenty-five 
hundred tons per month after July Ist, 1882, until finished, strikes 
and accidents beyond ordinary control of said steel company and 
acts of Providence preventing or suspending deliveries alone ex- 
cepted, in which deliveries are to be delayed for a corresponding 
length of time only. uy 

Price to be fifty-eight dollars net per ton of 2,240 pounds of fin- 
ished steel rails, ex x. ship. or f. 0. b. ears at at Chicago, Ils., seller's 
Option. 

Terms of payment: Cash on delivery of inspector’s certificate for 
each five hundred tons as fast as delivered. If shipment is delayed 
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without fault of the said steel company payment is to be made in 

cash upon completion and delivery of each five hundred tons 

oS at Chicago and — inspector’s certificate ; rails to be inspected 
at mill as fast as completed and ready for shipment. 

In witness whereof the said Hinckley has hereto set his hand and 
seal, and The Pittsburgh Bessemer Steel C ompany, Limited, by its 
duly — officers, hath signed and aflixed its corporate s al 
the day and year aforesaid. 

[t is further pasar that The Pittsburgh Bessemer Steel Company 
(Limited) are not to be responsible for delays resulting from failure 
of railroads to furnish cars, proper efforts having been made to pro- 
cure them, nor for detentions after shipment has been made. 

It is understood that the purchaser shall have the right to make 
one-half of the order fifty-six (56) pounds per yard, pattern No. + of 
said steel company, notice to be given thirty days before the time 
for the delivery of the rails. 

Chicago, Il]s., Feb’y 18, ’82. 

I. Ik. HINCKLEY. 

C. H. ODELL, Broker. 


A duplicate copy of the above agreement signed by The Pittsburgh 
Bessemer Steel Company, Limited, was also read in evidence. 


39) The plaintiff then read in evidence the following letters 
and telegranis: 
Letter written by Odell Mar. 29th, 1882, to defendant. 
‘from defendant to Odell, April Ist, 1882 


“ “Odell to defendant, “ Srd, 1882. 
a * Z « 80th, 1882. 
Telegram from Odell to defendant, April 20th, 1882. 

Letter to Odell from . April 24th,  “ 
~ from Odell to ‘ 7 ” ° 
éé <6 es to ¢< 6 26th, ¢¢ 
¢< ¢é ¢é és ‘6 28th, é 
*- “from ‘ May Ist, ws 


Tel ‘legram from plaintiff to defendant, May 15th, 1882. 
“ defendant to plaintiff, =“ 13th, - 
. etter from plaintiff to defendant, June 12th, “ 


“defendant to plaintiff, =“ be oth, " 

, “plaintiff to defendant, “ 25 3rd, 
Telegram from defendant to plaintiff, July 26th,  “ 
7 “plaintiff todefendant,  “ % 4 


Letter fo plaintiff which is signed OH. DP. Smith,” to the defend- 


ant, dated Aug. 30th, 1882. | 
Letter from defendant to H. P. Smith, Sept. Ist, 1882. 


40 New York, March 29, 1882. 
Dear Str: We have on hand about 1,200 tons of fiftv-two- 
pound steel, your pattern, paint as follows: Iloles seven-cighth 
inch diameter, two and a half (23) and seven and a half inches from 
end of rail. We may wish to turn these rails in on your May de- 
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livery; if so, will this delivery suit you? If so it may prove an 
accommodation to us, and we will drill the balance of your order to 
correspond, so that the same fish-plate will fit all of the fifty-two- 
pound rails on your order. We are badly crowded for work, and 
will consider it a favor if you will try to make the above answer 
your purpose. ; 

Ilow about the track fastenings; have you done anything 
about them yet? Please do not forget me when you are ready to 

close. 
4] Awaiting your kind and fully reply by return mail, I am 
Yours very truly, C. H. ODELL. 


P. S.—I requested Mr. Peck, of Chicago, to call and see you about 
an extension to Springfield and St. Louis. IIe is a brother director 
with mein the I, Bb. & W. Am just informed you have bo’t 5,000 
tons steel from A. B. Stone. Why should old acquaintance be for- 
got? Answer me that if you can. 


Ciicaco & Jowa RaiLtroap Co., 
GENERAL Orricre, Ciicaco, April 1, 1882. 
CH. Odell, Esq., No. 104 John St., N.Y. 

Drarn Str: Yours of the 29th is received, and I have carefully 
considered the contents. The first thousand tons of rails that we 
are to receive under our contract are for repairs of old track, and it 
will be necessary to have them punched to fit our present plates. 
If it was for new track independent the punching which you name 

would make no difference; sorry not to be able to accommo- 
42 date you, but do not see how I can well do it. 
I have done nothing yet about fastenings; think the 
market will come to my figures pretty soon. 

[will be happy to talk with Mr. Peck, your codirector in the [, 
B. & W., next time I see him. J know him very well, but had for- 
gotten he was a director of I., B. & W. 

In buying rails on a declining market I have been disposed to 
distribute the benefits around a little bit. I felt when I bought of 
vou that the market was declining a little, but I thought [ had got 
a price far enough under it to be on the safe side, but the next lot 
| bought cheaper, and presume if I buy any more I can get them still 
lower. When it gets down to about $50.00 you may book me for 
another 5,000 tous. 


Yours truly, I. BE. HINCKLEY. 
45 Letter of Odell to Hinckley, dated April 5, 1882, in which 


itis said: “ Your tavor of April Ist is at hand and has my 
attention. Please send me instructions for the drilling of the first 
1,000 tons of rails. Of course I see your position and will govern 
myself accordingly.” The rest of the letter relates to furnishing 
bolts, nuts, and fish-plates, and Odell urges Hinckley to purchase 
through him such track fastenings. 
Telegram from Odell to Hinckley, dated April 20, 1882, which 
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gives the price of spikes, and says: Send me instructions imme- 


diately for drilling 52-pound rails. 

Letter from Odell to Hinckley, dated April 20, 1882, in which he 
confirms telegram, and says: “ It is necessary that you send me full 
instructions immediately about the drilling for the fifty-two-pound 
rails or your 1,000 tons for May delivery. ‘We have made arrange- 
ments to commence rolling them the week ending May 5, and would 
consider it a favor if you would let us make a clean weck’s run, 
viz., 1,500 tons instead of 1,000 tons.” 


A Chicago & Iowa R.R. Co. Office, room 76, 204 Dearborn street. 
CHicaco, April 24, 1882. 
C. H. Odell, Esq., 104 John St., city. ” 

Dear Str: I have your letter of April 20 confirming your tele- 
gram of same date. 

Your industry to sell me fastenings is commendable, but you do 
not get the price quite low enough. T would prefer Dilworth: spikes 
to an unknown make, and I can buy here Dilworth spike at about 
the same price which you offer me on the Phil’a spike; and as I am 
going to be delayed in my operations I do not care to close for the 
fastenings, especially at present, as I feel that it 1s on a declining 
market. 

I note what you. say about sending instructions for drilling the 
52-pound rails, and in reply must bee your indulgence as to the de- 
livery of these rails in May. 

We have not made as good progress as was anticipated, 
AD being delayed from various causes beyond my control, and 
am lable to be delayed for some little time to come, and | 
would like the matter of the delivery to be postponed until later in 
the season. I cannot say just when we will be able to take them, 
but will let you know during the next month. I am expecting to 
go to New York in a short time, and will see you, and will know 
then more definitely what I will be able to do. 
Yours truly, — I. kh. HINCKLEY. 


Substance of letter from Odell to Hinckley cf April 24, 1882: 
“We must have drilling directions immediately.” 
AG New York, April 26, 1882. 


F. E. Hinckley, Esq. 
Drar Str: In reply to your favor of the 24th ult. will state that 


our arrangements are all made to roll your rail in accordance with 


the contract, and if we are compelled to postpone delivery it will 
cause us considerable inconvenience. It is our desire, however, to 
accommodate whenever we ean, and, with that object in view, I this 
night send your letter forward to the mill to see if they can arrange 
to grant you the accommodation asked for. 

In relation to spikes I can do no better in Dilworth Porter spikes 
than three cents delivered at Pittsburgh—freight to Chicago four- 
teen cents a hundred. If any one offers you these spikes at a less 
3—I188 
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price, or even at that price, buy them—and I bet you a good hat 
that you don’t get them. 
| note that you expect to be here in a very few days and trust 
vou will make my office your headquarters while here. Do not 
forget that on May Ist I move to 47 Wall street. 
A7 Awaiting your further and valued favors, [am 
Yours truly, C. H. ODELL. 


New York, April 28, 1882. 
IF. Bs. Hinckley, lesq. 

Dear Str: In conferring with the mill I find it will be impossi- 
bie for us to postpone the making of your rails without shutting 
the works down. Our arrangements are all made to commence on 
your rails May 15th. I think I therefore am compelled to ask that 
you forward immediately full and explicit instructions for drilling 
these rails, so that we can go ahead and make them. Please advise 
mie the very earliest date you can accept delivery of these rails. We 
will do everything in our power to accommodate you and meet your 
wishes, but I must have instructions by return mail for drilling 
these rails, so that we can commence on them at time indicated, 
even if we are compelled to pile them up in the yard and carry 

them in stock until some future day. 


LS lave kindness to give me full and immediate reply by 
return mail, and greatly oblige 
Yours truly, C. UW. ODELL. 


Chicago & Towa R.R. Co. Office, room No. 76, 204 Dearborn St. 
CnHicaGco, May 1st, 1882. 
Co HT. Odell, esq., 47 Wall St., 2nd floor, N.Y. 

Dear Str: IT am this morning in receipt of your two letters of 
Api 26 & 28, and in reply have to say that I do not wish to give 
the punching directions for the 52-Ib. rails at this time. My plans 
are not sufficiently matured to know just when or where I shall lay 
them, and [think your people must arrange to roll on some other 
order and let this matter rest until my plans are more fully per- 
fected; am very sorry to disappoint vou and your principals, but 
it cannot be helped. 


Yours truly, oI. TIINCK LEY. 


AQ PirrspurGu, May 15, 1882. 
I’. i. dlinckley : 

It is absolutely necessary that you should give drilling directions 
for fifty-two-pound rails, that we may keep our mill going. Can 
you not do so at once by wire? Answer. 

PITTSBURGH BESSEMER STEEL CO. (Limrrep). 


CHICAGO, 15. 


To Pittsburgh Bessemer Steel Co., L’t’d, P’gh: 
Cannot give drilling directions at present. 


I Ek. HINCKLEY. 


eee 6 Or 
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PirrspurGH, June.12, 1$82 
I. Ek. Hinckley, Esq. 
Dear Sir: We are to-day informed that Western rates will all be 
advanced, both rail and lake, on or about July Ist. . 
Can you not give us some definite idea as to when vour rails will 
be wanted, so that we may make contract now for tr: ansporta- 


OV) tion and save ourselves probably one or two dollars per ton? 
Awaiting your reply, we are 
Very truly yours, Il. bP. SMITH, 


lor the Bessemer Steel Co. (Limited). 


Chicago, Pekin & Southwestern railroad. President’s office, 204 
Dearborn street. 
Cricaco, June 15, 1882 
IH. P. Smith, Esq., for The Pittsburgh Bessemer Steel Co., 87 Wood 

St., Pittsburgh, Pa. 

Dear Str: I have your letter of the 12th, and in reply am unable 
to give you any definite idea as to when the rails will be wanted. 
The continued rains have made it almost impossible to even survey 
a line, saying nothing about grading, and we are really but little 
further along than we were last Janu: arv, and I feel a little bit dis- 
couraged about being able to use the rails this season. 


Yours truly, I. ik. HINCKLEY. 


ol PITTSBURGH, June 23, 1882. 
I’. Ee. JIinekley, Esq. 

Dear Str: Your valued favor of loth received and noted. 

Kindly note that we are ready to commence rolling on our con- 
tract with you for July deliveries, also to cover 1,000 tons specified 
for May, which we are prepared to roll and deliver in that month, 
but which vou asked us to postpone. 

As we paid high figures for the material to make these rails, and 
have no work for our mill in place of it, we must respectfully ask 
you to furnish patterns and specifications, as provided in the con- 
tract, without further delay, and trust you may be in shape to do so. 

Very resp’y yours, H. P. SMITIL. 

For The Pittsburgh Bessemer Steel Co., Limited. 


New York, July 26, 1882. 
To Pittsburgh Bessemer Steel Co.: 
What do you say lo giving me six to twelve months’ tune on four 
to six thousand tons rails, with the rails secured? I can get the 
money to complete road, but without the rails I can do nothing. 
Odell will wire you; will give you note of sixty, with my endorse- 
ment, and first- mortgage ‘bonds as collateral ut fifty cents; think 
the paper would be cood ; - come down; wire and Jet us fix the mat- 


ter up. 
BE. HINCKLEY. 
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PiTTsBURGH, July 26, 1882. 
To F. E. Hinckley : 
We are not ppepaved to sell rails on the terms you propose. 
THE PITTSBUR GI BESSEMER 
STEEL CO., L’v’p. 


PirrspurRGH, August 30, 1882. 
I’. Ie. Hinckley, [esq. 
- 


Dian Str: We have been anxiously waiting some reply from you 
to our respects of June 23d, and would re mind you that the time for 
the completion of your contract with us has expired. We shall be 
pleased to know at once whether you expect to take the rails or not, 
and would esteem it a favor if you will be perfectly frank with us 
in the matter, as we are disposed to do anything that we can do to 
accommodate you, and we are confident it would be for the mterest 
of all parties to have a personal interview, and would suggest that, 
if you can make it convenient to do so at an early day, it would be 
well for you to meet our board in person here. Kindly make prompt 
reply, as we wish to have the matter disposed of without delay. 


Yours truly, H. P. SMITH. 


a7 
~" 
wwe 


o4 Chicago, Pekin & Southwestern railroad.  President’s office, 
204 Dearborn street. 


CHICAGO, Sept. 1, 1882. 


H. P. Smith, Esq., Pittsburgh, Pa. 

Deak Str: [amin receipt of your letter of Aug. 30, and note 
your suggestion that you would like to see me in Pittsburgh, and 
personally I should very much like to see you and your people, but 
my engagements are such that it is impossible for me to get away 
at this time. At some future time I may be able to visit you, or 
perhaps it would be convenient for you to mect me in New York at 
some time in the near future. If not, could you not make it con- 
venient to come to Chicago at your pleasure, as I expect to remain 
here pretty steadily for the next few months ? 


Yours truly, I i. PINCKLEY. 
DO The plaintiff then read in evidence a notice, dated Septem - ; 
ber 15th, 1882, signed for the plaintiff by Jewett, Norton & 
Larned, its attorneys, asking defendant to furnish drilling direc- ~— 


tions and to carry out lis contract, and proof was made that such 
notice was delivered on the day of its date. 

James S. Norton testified that he was one of the attorneys for the 
plaintiff; that he served a written notice on the defendant Septem- 
ber oth, 1S82, demanding drilling directions, and offering to carry 
out the contract: that Hinckley then said that he declined to take 
any rauls whatever under the contract; that he had made other 
arrangements for the rails at a good deal better figures. On cross- 
examination he said that Hinckley claimed at that time that he [ 
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was under no obligation to give drilling directions in advance of the 
delivery, and that he was not bound to take the rails at that time. 


The plaintiff then called C. TH. Odell as a.witness, who tes- 
O6 tified that he resided in New York; that he was now an agent 
for the plaintiff, but was not at the time of making the con- 
tract, but that under special instructions from the plaintiff he con- 
cluded the contract exhibited by the written agreement read in 
evidence. He also testified that he had an interview in the summer 
of 1882 with the defendant at the office of witness, in New York, at 
which the defendant said that, owing to the death of Moses Taylor, 
he had been disappointed in getting money to enable him to build 
his road, and was then in New York trying to make au arrange- 
ment with Moses Taylor’s heirs to carry out the original agreement 
with Moses Taylor, and if he could accomplish that he would get 
the money, build the road, and take the rails. Ife said he had not 
the money then to pay for them, and if they were shipped he could 
not pay for them; that they might as well, under the circumstances, 
throw up the sponge and consider the contract canceled. The de- 
fendant wanted to make a new arrangement on a time basis to pay 
for them in six and twelve months with the notes of the company, 
indorsed by him, and these to be secured by the bonds of the com- 
pany at about fifty cents on the dollar. The witness suggested that 
the proposition should be made to the plaintiff direct, and: on this 
suggestion the telegram, which had been read in evidence, of July 
26th, 1882, was sent. 

On eross-examination the witness testified that he beeame agent 
for the plaintiff in March, 1882, and that Ins authority was limited 
to that of a sales agent, and that he had no authority to act for or 

bind the company in any other respect. 
ay The witness further testified that all of his communications 

with the plaintiff in regard to the business of the defendant 
were in writing; that he wrote his company at Pittsburgh and re- 
ceived letters in answer thereto, or the business may have been partly 
done by wire; that he kept the plaimtiff fully advised of lis corre- 
spondence with defendant concerning these rails. The letters and 
telegrams received by the witness were in his possession in New 
York. He also said that he had no general authority from the 
plaintiff to act for it; that his instructions were contained in letters 
received. . 


The plaintiff then called H. P. Smith, who testified that he re- 
sided in Pittsburgh and was the business manager of the plamtiff, 
having general superintendence under the direction of the board of 
directors. He testified that shortly after the contract was negotiated 
that Odell was appointed general selling agent in New York; that 
Odell negotiated this contraet, but under special instructions. 

The plaintiff’s attorney then asked the witness if the plamtif 
company was advised of the correspondence read in evidence, and 
was advised of what Odell was doing, saving, and asking on behalf 
of the company, and advised of Odell’s correspondence and actions 
with regard to the contract and delivery of rails, as shown by the 
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correspondence read in evidence, and if Odell’s actions were ap- 
proved by the witness as manager of the plaintiff company ; to all 
of which the defendant objected, because it appeared from. the evi- 
dence that there had been no verbal communications between Odell 
and the plaintiff, but that the same consisted of letters and 
Os telegrams, as shown by the testimony to be in the possession 
of Odell and of the plaintiff, and that sueh letters and tele- 
grams were the only competent evidence of the contents thereof; but 
the court overruled the objections and allowed the witness to answer 
the questions, who stated in answer thereto that the company was 
advised of the correspondence and actions of Odell and of what he 
was doing, saving, and asking in behalf of the company and fully 
approved and ratified the same, and the defendant excepted to the 
decision of the court in allowing said questions to be answered. 

The witness then testified to certain conversations in May and 
June, iSS2, with the defendant, which tended to show an application 
to the defendant to give drilling directions and to state when he 
eould take the rails, and that the defendant said that he could not 
tuke the rails in Mav,as provided by the contract, and could not 
tell when he could take them, and that the witness said that unless 
the drilling directions were given they would be compelled to stop 
the plaintiff’s mill. Defendant said he did not then know how he 
should want them drilled. 

Wiiness also testified to a later conversation with defendant in 
which he told defendant that the material had all been purchased 
and that unless he eave drilling directions and stated what pattern 
he wanted to use (as he had privilege in the contract of using two 
patterns) the plaintiff would be compelled to stop its mill; that the 
plaintiff had made such arrangements in contemplation of defend- 
ants contract that unless he gave the drilling directions to enable 
plaintiff to roll the rails plaintiff would be without work. De- 

fendant replied that he was sorry, but he could not give the 
OY drilling directions and could not receive the rails or say when 
he could. 

The witness was then asked why the rail specified in the contract 
were not furnished to the defendant, to which he replied, “ Beeause 
we could not induce him to say that he would receive them or give 
us drilling directions to enable us to roll them.” 


To which question and answer the defendant objected, but the 
court overruled the objection and the defendant excepted. 


The witness testified that the plaintiff, immediately after the 
making of the contract, purchased the material with which to roll 
the rails mentioned in the contract, and lad the material on hand 
to roll the first thousand tons for the May delivery, and also had the 
material on hand to roll the rails to be delivered in July and Au- 
USL, 

The plaintiff then asked tire witness to state the elements of cost 
for rolling the rails in detail. 


To this question the defendant objected, but the court overruled 


— 
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the objection and allowed the witness to answer; to which decision 
the defendant excepted. 


The witness then produced a memorandum showing certain items 
taken from the books of plaintiff, which added together exhibited 
the cost of manufacturing one ton of such iron rails as those de- 
scribed in the contract in the month of August, 1852, and plain- 
tiff’s attorney asked the witness to testify to the items specified in 
the memorandum. 

60 10 this testimony the defendant objected, but the court 
overruled the objection and allowed the witness to read the 
items from the memorandum. 

The witness then testified that he did not know the market price 
In Chicago of steel rails in May, 1882, or in either July or August 
of that year, nor the market price at either of said times in Pitts- 
burgh, and that he could not state it without reference to the books 
of the plaintiff, but that he knew the market price at Pittsburgh 
was something less than the price named in the contract, and that 
the market, after the making of the contract, declined rapidly. 
Witness, referring to conversations about necessity of stopping mill 
unless orders were given to carry out the contract, testified that 
plaintiff’s mill was obliged to stop and that plaintiff had facilities 
for completing this contract within, time provided; that it would 
have occupied the mill 5 or 4 weeks to make the whole quantity. 


On cross-examination the witness [testified] that there was some 
conversation with Hinckley, in which he — that the first thou- 
sand tons of rails would be wanted of the 52-pound pattern to relay 
some old track, and that the remainder would be wanted of the 56- 
pound 0 yi but he did not recollect that there was anything 
special said about the two quantities with reference to the May de- 
livery or the deliveries in July and August. The witness 
G1 testified that there was no agreement with Hinckle 'y to post- 
pone the execution of the order and no waiver of the time 
of delivery. Ile also testified that the mill was closed for about 
three weeks during the month of July. 
ay Witness was then asked by plaintiff’s attorney— 

. Having the material and knowing the cost for the filling of 
this contract, please state what it woul T have cost your company to 
have filled it and to have delivered the rails in Chicago, if Mr. 
Hinckley had taken them—the cost per ton. 


- Objected to. Objection overruled.  Iexception by counsel for de- 
felidant. 


A. That is, delivered in Chicago ? 

(). Delivered in Chicago. 

A. Whe cost at that time would have been, say, 8458.25, or within 
a few Gents cither way. 

(). A\id the actual eost of delivering them in Chicago to your 
comp: ny would have been $48, you say ? 

A. S45) and about 25: cents. 
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(). Can you state the elements of that cost ? 

A. I can give vou all the items of material, but not the exact cost 
of each one without reference toa memorandum which I gave to 
Mr. 

(). Is this a memorandum prepared by yourself? (exhibiting 
paper to witness.) 

A. Yes, sir. 

(). Where did you get the elements to make it up from ? 
G2 A. From our books. 

(). Did you know the purchase price of material which you 
have figured upon this paper? 

A. Yes, sir; | knew the price of everything that went into the 
manufacture, because T purchased it all myself. 

(). Is this the statement that you refer to? (Iianding paper to 
Witness. ) 

A. Yes, sir. 

What amount of steel rails is figured upon that statement ? 
Is it for one ton? 

A. Yes, sir; the cost of one ton. 

(). OF one ton of steel rails? 

A. 2,240 pounds. 

(). Will you state to the court now, referring to the memorandum 
to refresh your recollection, exactly the items of cost to the com- 
pany rolling these rails—the elements, material, and everything 
else? 


Objected to by the defendant. Objection overruled and exception 
taken. 


The Courr: You may answer that or give me the memorandum. 
Mr. Jewrrr: Does this statement include the freight from Pitts- 
bureh to Chicago ? 


\. No, si 
(). What were your freight rates per ton ? 
A. 35. 
(). What is represented by this statement ? 


. 
A. The actual cost of the rails delivered on the cars at our 
works. ; 

And to that would be added the freight to Chieago to make up 

the S15 as you mentioned it ? 
65 A. That is it. z= 
(Q). And that statement was prepared by you from your 

personal knowledge of its cost ? 


A. Yes, sir. 
9 


And what is the amount of cost per ton of steel rails, accords, _ 
tig 


Ine to that statement ? 

A. $45.12. 
). That statement was made by vourself ? 
A. [tis not in my handwriting. 
). Made under your supervision ? 
A. The items were called off by me from a peneil memorandum 
to our book-keeper, who wrote them down on a picee of paper. 
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Q. Do you know the items to be correctly stated ? 

A, I do, SIP. 

On cross-examination on this point by Mr. Goupy the testimony 
is as follows: | 

(). You have furnished a statement here of the cost of one ton of 
steel rail at your mills, headed “ estimated cost August Ist, 1882,” 
and stated that that was the cost delivered on the cars at vour mill; 
now, how did you get the information as to the items making up 
that cost? 

A. Irom our books. 

(). It was not taken as to that particular date from your books? 

A. No, sir; it was made up from our records running through a 
series of months; Iam not sure whether it was four or five months ; 
but my recollection is that 1f commenced either on the Ist of April 

or the Ist of May and run through till the first of August. 
O-4 (). You undertook to get an average as to the cost per ton, 
didn’t you? 
A. Yes, sir. 
65 He also testified that no rails were rolled for Ilinckley 
under the contract. : 

IIe also testified that at the time the contract was made with 
Hinekley the plaintiff had orders and contraets for rolling rails for 
other parties; that material was purchased, ehicfly pig-iron and 
spiegel-iron, the two most expensive articles that go ito the manu- 
facture of rails, at different times; that the plaintiff purchased ma- 
terial to cover the contract with defendant; that 1t was their custom 
to coveresales of rails by purchase of material; that said material 
was mixed, and there was no way of distinguishing as to what ma- 
terial was purchased to manufacture the rails for Hinckley from 
those of others, and there was no way of determining what particular 
material went ito the manufacture of any particular lot of rails. 
He could not give the quantity of material purchased or the dates 
when bought without reference to the books of the plaintiff The 
capacity of the mill was from 6,000 to 7,000 tons per month. It ran 
during the entire time except about three weeks in July. Ie testi- 
fied that the market price of rails from the time of the contract to 
the time for the last delivery was decreased from $9 to $12 per ton, 
and that there was a decline in the saine time for material, but not 
so much; the amount he could not state. There was no variation 
in the cost of material to plaintiff for this contract during the period 
fixed for the deliveries, as the material had been purchased. The 

statement used was taken from the records of the plaintiff 
66 running from April or May to August, and was intended to 
vive the average cost per ton. 

The witness testified that in consequence of the failure of Hinek- 
ley the plaintiff! was compelled to work up the material into iron 
which was sold ata lower rate. It was very difficult to tell how 
much lower, because it was put into half a dozen ditferent lots. 4,000 
tons were sold with special reference to filling up this date at which 
IfTinekley said he could not receive the rails. We sold 4,000 tons to 
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a road in Michigan on my way from Chicago, either going or com- 
ng, at a price below the Hinckley contract. It was equivalent to 
about S49 at the mill for 52-pound rails. The price of these rails 
delivered was $54.40 or $54.60. These were 35-pound rails, and 
hence they cost more to manufacture than those of the weight called 
for by the contract, and the profit on the manufacture of such light 
rails was much less. 


The plaintiff rested, and the defendant called L. 5S. Boomer as a 
witness. 

Ile testified that he was connected with the Union Iron and Steel 
Company, in Chicago. He said the price of steel rails in Chicago 
in May was So4 per ton; in Julyit was 852. It cost to manufacture 
rails in Chicago in the month of May 855 per ton, a little higher 
than the market price, and substantially the same in July and Au- 


gust. 


R. R. Jones was called by the defendant. 
He was connected with the same company as general superintend- 


ent. Ile testified that drilling was to make the holes in the end of 


the rails, through [which] bolts were passed and fastened to fish- 
plates and tied the rails; that oneinch in distance between the holes 
would cover the variation of the different drilling in their mill. 

There was little or no difference in the diameter of holes or 
O7 in the distance from the top of the rail. Drilling is usually 

done as soon as the rails leave the hot-bed after they were 
straightened, in the neighborhood of two hours after they were 
rolled. If not done then, but after the rails have been piled up so 
that if was necessary to take them down, it would cost from twenty 
to twenty-five cents a ton additional, if no necessity to resort to cars. 
The diiterence in the different drilling made no difference in the du- 
rability, strength, or quality of the rails. 

On cross-examination the witness testified that it was usual to re- 
ceive directions for drilling before we actually commenced the roll- 
ing, and that they never drilled the rails until after reeeiving in- 
structions, 


Lewis T. Moore testified that he was civil engineer in the employ 
of the Hlinois Central Railroad Company. Ile said the differenee 
in drilling is in the distances from tae end of the rails; that when 
the rails were drilled tor the [l]mois Central railroad the direetions 
were always given before the rolling; that the drilling varies with 
different roads. . 

Qn cross-examination he said that if a mistake was made as to 
the distance for drilling the holes it would be necessary to get new 
fishi-plates, | 

H.C. Draper testified that roads have special requirements in 
drilling. If the holes were half inch out of the way the rail would 
have to be rejected or new fish-plates ordered. 

The defendant, Francis Ef. Hinekley, was sworn and testi- 
OS fied that in the conversation about the use of rails it was said 
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that the 52-pound rails were to be used on the old road, and 
that was to be the number five pattern, and that the 56-pound rails 
were to be used on the new road, which [is] an extension of the old, 
Leing a new line from Chicago to Coal City. It would take about 
five thousand tons to build the new road, and they expected to lay 
a portion of the old line with the other thousand tons. The wit- 
ness stated to Odell and Smith that the one thousand tons were to 
be used for relaying tle old line. 

The witness said there was no agreement at any time to extend 
the time for the delivery of the rails after the written contract was 
made. The price of rails in May, in Chicago, 1882, fifty-two pounds 
to the yard, was 854 and $55. 


Thomas Jordan, the engineer of the Chicago, Burlington and 
Quiney Railroad Company, testified that plans were usually made 
for the rails and fish-plates, together with the drilling, so that they 
would correspond to each other; that when rails were imported, 
which were kept for sale, they were drilled without reference to any 
order in advance, but some of them were not drilled until they 
reached this country; that the C., B. and R. R. Co. are using + dif- 
ferent kinds of rail, different in weight and size, and the drilling is 
different in all of them. 

On eross-examination he said it was usual with his company to 
ceive directions for drilling before the rails were rolled. A rail is not 
now considered finished until it is drilled. It is part of the manu- 
facturer’s business to drill the rails. Rails were formerly drilled by 

roads themselves, but now steel rails are always drilled at the 
OY) mills. Flis Co. keeps an inspector at each mill where rails 

are rolled in sufficient quantity to see that the specifications 
as to drilling are carried out. If the rails are not drilled according 
to specifications our inspector rejects them. It is very important 
where rails are ordered to continue an old line to have drilling ex- 
actly same as 1n old rails. Almost every road has its own system of 
drilling, as to distanee of holes from end of rails. 

Hf. P. Smith, recalied, testified that the rate of freight on Michi- 
gan rails was about $4 to Port Huron. 

HI. Duval testified that he was engaged in the business of selling 
pig-iron with the house of Cherry & Co.; that there was a change 
in the price of pig-iron from the first of March to the first of Sep- 
tember, 1882; it went from $29.50 to $25.75; In August the price 
Was $26.00 per ton; In March, $29.50; 1n September, 825.75; does 
not know price-of pig-iron in Pittsburgh from March to September, 
1882. 

I’. KX. Boos testified that he was an iron broker in Chicago, and 
that the standard rail of fiftv-two pounds is worth about five thou- 

sand dollars to the mile, and the fish-plates would be worth 
70 about one hundred and thirty dollars to the mile; that if the 

drilling was not suitable to the fish-plates, if would necessi- 
tate the purchase of fish-plates which were. 
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On cross-examination he testified that if he ordered rails he would 
expect to give the drilling directions with the order. 

IS. Boos was recalled and testified that there was no difference 
between the market price of rails whieh had been already drilled 
and rails that are ordered to be manufactured and drilled accord- 
ine to instructions. 

I’. E. Hinckley, recalled, says they use on the Chieago, Pekin & 
S. W., witness’ road, three or four different drillings. 

The defendant rested. 

The plaintiff then called Richard C. Hannah, seeretary of the 
North Chicago Rolling Mill, in Chicago, and he said that the ex- 
pense of manufacturing steel rails in Chicago delivered there during 
1SS82 was about 850.00 a ton, and that the expense of manutfactur- 
ing them in Pittsburgh and delivering them in Chicago, the ship- 
per to pay the freight, was about the same thing as manufacturing 
them in Chicago and delivering them there. Ie testified that the 
market price of rails in May was about $5-4.00 or 855.00; in July 
the price was as much as $55.00, if not more; that his statement of 
cost of manufacture of rails in Chicago during ISS82 is made upon 

the cost to the Chicago Rolling Mill Co., and their material 
71 was all purchased in advance of that vear, so that the fluctu- 
ation in price of material did not effect then. 

This was all the testimony, and thereupon, after consideration, the 
court found the issues for the plaintiff and assessed the damages at 
S42? 400.00. | 

The eourt also filed at the time of rendering judgment in the case, 
to wit, July 28, A. D. 1883, the following special finding of facts i 
the case: 

7) Special Findings. 


PirrsBURGH BeEsSSEMER STEEL COMPANY 
UN, 
IRaNcIS Tn. TINK LEY. 
Dropaerr, S.: 

The above-entitled cause havine been subniitted to the court for 
trial without the intervention of a jury, and the proofs and argu- 
ments having been heard, I find from such proofs the following 
facts: 

1. That the written agreement set out and described in the decla- 
ration was duly executed by the plaintiff and defendant im said 
cause, as alleged in said declaration. 

2. That immediately after the making of said contract, and before 
the time to begin the execution thereof, the plaintiff purchased the 
requisite amount of material from which to manufacture the six 
thousand tans of steel rails ealled for by said contract, and that after 
the purchase of said supplies by plaintiff there was a decline in the 
value thereof before the time for the delivery of any portion of said 
rail, and that lower prices for such supplics ruled during the months 
of May, June, July, & August, 1882. 
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3d. That it appears from the parol proof heard on said trial, aside 
from the provision in said written contract In regard to drill- 
70 ing directions, that it was usual and customary for the pur- 
chaser of steel rails to give directions as to the drilling there- 
of, and that each railroad company has its own special rules for 
drilling, and the drilling of such rails is considered in the trade as 
a part of the work of manufacture and a part of the duty of the 
manufacturer in order to fully complete the rails for use. | 
Ath. That by letters dated April 5, April 20, April 26, and April 
28, from plaintiff’s agents to defendant, and which letters were duly 
received by defendant before May, 1882, defendant was requested to 
furnish drilling directions for the rails to be delivered in May under 
said contract, and defendant not only neglected to comply with such 
request and furnish such directions, but defendant also notified 
plaintiff, in reply to such request, that he, defendant, was not then 
prepared to receive the rails which were to be delivered under said 
contract In the month of May. 
Again, about the 15th of June, defendant informed plaimtiff that 
he was becoming discouraged about being able to take the rails. 
That about June 23 plaintiff notified defendant that it was ready 
to commence rolling the rails for the July deliveries, as well as to 
cover the thousand tons specified in the contract for delivery in 
Mav, of which plaintiff had postponed delivery at delend- 
74 ant’s request, and asked for drilling directions from the de- 
fendant, but defendant wholly neglected to give such drilling 
directions. | 
That about the 26th of July defendant in substance mformed 
plaintiff’s agents that his financial arrangements for money to pay 
for said rails, pursuant to said contraci, had failed, and that he could 
not take said rails unless plaintiff would sell them to him on six 
and twelve months’ credit, for which the notes of the railroad com- 
pany for which defendant was acting would be given, which defend- 
ant would endorse and also further seeure with first-mortgage bonds 
as collateral at fifty eents on the dollar, but unless he could sccure 
the rails on such terms he could not take them, and that plaintifl 
declined to accept said proposition for the purchase of satd rails on 
eredit; and I farther find that on the 50th of August, ISS2, pla tif 
notified defendant that the time for the completion of his contract 
for the purchase of said rails had expired, and requested defendant 
to advise it whether he would accept the rails or not. To this re- 
quest defendant made no reply. | 
I further find that while plaintiff did not expressly agree with 
defendant to postpone the time for the delivery of the rails to be 
made and delivered under said contract, vet plaintiff did in’ fact 
delay the rolling and delivery of the rails to be delivered in 
10 May, and that, by reason of the repeated statements of de- 
fendant that he was not ready to give drilling directions, not 
ready to use said rails, and not ready to accept them, plait did 
postpone rolling said rails, and in fact never rolled any rails to be 
delivered on said contract, but that plaintiff was at all times during 
the months of May, July, and August ready and able in all respects 
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to fulfill said contract and make said rails, and the same would have 
been ready for delivery as called for by suid contract if defendant 
had furnished drilling directions, and had not stated to plaintiffs 
agents that be was not ready to furnish said drilling directions and 
not ready to accept said rails. 

[ further find that on or about the 15th day of September, 1882, 
defendant was formally requested to furnish drilling directions and 
to accept said rails, and that he replied to such request that he 
should deeline to take any rails under said contract, and that he 
had made arrangements to purchase rails of others at a good deal 
lower price. 

[ therefore find from the testimony in this case that defendant, by 
requesting plaintiff to postpone the delivery of said rails, and by 
notifying the plaintifl that he was not ready to accept and pay for 
said rails, excused the plaintiff from the actual manufacture of said 

rails and a tender thereof to defendant. 
76 And I further find that defendant’s statement to plaintiff 
on the 26th of July that he could not pay cash for said rails, 
as called for by the contract, and that he wished to buy them on 
credit, Was in fact a notice that he would not be able to pay for said 
ralls if rolled and tendered to him by plaintiff. 

I therefore conclude, and so find as a matter of fact, from the 
evidence in the case, that said plaintiff in apt time requested de- 
fendant to furnish directions for the drilling of said rails,.and= that 
defendant neglected and refused to do so, and that, although plain- 
tiff was ready and able to fully perform said contract and make and 
deliver said rails to defendants, as required by said contract, defend- 
ant refused to accept and pay for said rails. 

oth. “Phat plaintiff manutactared and sold to other persons +,000 
tons of stee! rails from the materials so purchased with which to 
perform sald contract with defendant, for which said) rails plamititf 
received SO4.60 per ton, delivered at a port on Lake Huron, and 
that plainti? made a profit of $1.60 per ton on said 4,000 tons; that 
by reason of defendants refusal to aecept said rails the plaintiff had 
no employinent for its mill fora time, and was obliged to stop its 

mill for about three weeks in the month of August, 1882. 
wi 6th. That it would have cost plaintiff $50 per ton to have 
manufactured and delivered the rails ealled tor by said con- 
tract to defendant, according to the terms of said contract; so that 
plaintiff's profits, if it had not been prevented from fufilling said 
contract by the conduct of defendant, would have been $8.00 per 
ton on each ton of rails called for by said contract. 

And, because of said facts, U find that defendant was guilty of 
breach of said contract, and that plaintiff hath sustained damage, 
by reason of such breach, in the sum of $42,400. 


IH. W. BLODGETT, Judge. 
endorsed: Filed July 28, 1883. W. HL. Bradley, clerk. 


And the defendant objected to the decision of the court in each 
and every one of the findings aforesaid, but the court overruled the 
several objections; to which the defendant excepted, 
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And, forasmuch as the matters above set forth do not fully ap- 
pear of record, the defendant tenders this lis bill of exeeptions, and 
prays that the same may be signed and sealed by the Judge of this 
court pursuant to the statute im such case made. 


78 Statement of Facts upon which the boregoing bill of Leceptions 
is Certified. 


The decision in this case was announced and judgement entered 
on the 28th day of July, 1883. At the time of the entry of jude- 
ment the defendant, by. his attorney, Mr. Goudy, orally excepted to 
the finding of the court, and asked for time in which to prepare and 
present to the court a bill of exceptions, and the court stated to him 
that he could have until the first day of October then next in which 
to prepare and present such bill of exceptions, and a memorandum 
to that effect was entered by the court upon the judge’s docket of 
the case, it being the practice of the court not to enter an order of 
record extending the time for preparing and presenting to the court 
a bill of exceptions, but to note the same on the docket and file the 
bill of exceptions when settled as of the date of the judgment. The 
foregoing bill of exceptions was not presented to me until this 15th 
day of October instant, but Iam imformed, and so understand from 
counsel on both <ides, that on the 6th of October Mr. Goudy ap- 
plied to Messrs. Jewett, Norton and Larned, plaintiff’s attorneys, 

for a further extention of time in which to prepare his bill of 
a) exceptions, to which they in substance replied that as they un- 
derstood it thetime given him by the court for presenting and 
filing his bill of exceptions had expired on the first day of October. 
Mr. Goudy insisted that he had until the Gth of October to prepare 
and present to the court his exceptions, and plaintiffs attorneys 
then agreed orally that if he had the right to file it on the 6th he 
might prepare It as early as possible, and it could be considered as 
prepared and presented in apt time if the 6th of October was in fact 
the time on which, by the order of the court, the exceptions must be 
presented. But I understand the plaintiffs attorneys Insist that 
said bill of exceptions should have been presented on or before the 
first of October and refuse to consent to the filing of the bill of ex- 
ceptions at this time or at any date later than the time fixed by 
leave of court as entered on the docket. Mr. Goudy urges that he 
was acting upon the impression that he had the right to file the bill 
of exceptions within sixty days, excluding Sundays, after the rendi- 
tion of the a and has filed his aflidavit giving his 
SO understanding of the matter, a copy of which may be ay- 
pended to this Pov as Iexhibit “A. 

It being now contended on behalf of plamtif that defendant has 
no right to have a bill of exceptions filed after the first day of Oc- 
tober, and plaintiff's attorneys not consenting that the same may 
now be signed with the same effeet as if presented on the first of Octo- 
ber, but 1t being agreed between the attorneys for pli anti and de- 
fendant that the foregoing is substantially a correct statement of the 
testimony on the trial, I have directed the clerk to include it in the 
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record, so as to give the defendant the benefit of the bill of excep- 
tions, if, under the facts, the Supreme Court shall be of opinion he 
was entitled to have the same filed if presented to the court on the 
Gth instant, or at any time after the first instant. By a rule and 
order of this court, upon which it has acted for many years, an ad- 
journed term is held commencing on the first Monday in October in 
each year. 
Dated this 15 day of Oct., 1885. 
H. W. BLODGETT, Judge. 


S] Exurpir “A,” referred to in judge’s certificate. 
Affidavit of W. C. Goudy. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 


Tire PirrsperGcu BessEMER STEEL Company (Limited) 
v8. 


Francis E. HINCKLEY. 


William C. Goudy, being sworn, says that he is the attorney for 
the defendant in this case, and as such has had exclusive charge of 
it during and since the trial in the circuit court. 

And deponent further says that the invariable custom and_ prac- 
tice In this court has been for many years, and now Is, not to pre- 
pare and present to the judge a bill of exceptions on the trial, but, 
at some time after the trial is concluded, to prepare a bill of excep- 
tions, present it to the party, and then to the Judge for his signature, 
when it is signed asif presented at the time the exception was taken. 
Itis not and has not been the custom of this court to enter any 
order of record tixing any specific time in which the bill of excep- 
tions should be presented and signed, but it has been the custom 
for the party who desires to havea bill of exceptions signed and 

rade part of the record to ask for some time in which to 
82 present the same for signature to the judge, and the judge 

lakes soine memorandum or note, which is not entered of 
record, to show the time that has been asked and granted. 

The deponent further says that at the time the Judgment was ren- 
dered it was the intention of the defendant to prosecute a writ of 
error and file a supersedeas bond, and this deponent, knowing the 
fact, assed tor some time in which to present the bill of exceptions, 
ald whatever time was asked was allowed. 

Deponent turther says that he understood that he had granted to 
liita the same time for the presentation of the bill of exceptions as 
given by section 1007 of the Revised Statutes for suing outa writ 

nd giving the security upon a supersedeas bond, which is 


~Xty Gays. Sundays exclusive, after the rendering of the Judgment 
ced of: that, so understanding, he relied upon having that 
which to present the bill of exceptions. 


Deponent further says that it now appears from a memorandum 
mide by the Judge who tried this ease that the time noted was Octo- 
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ber Ist, and not sixty days, Sundays exclusive, from the time the 
judgment was rendered. 

This deponent says that he prepared, partially, a bill of excep- - 
tions within sixty days, Sundays exclusive, from the time the judg- 
ment was rendered, and, being pressed for time, applied to the at- 

torneys for the plaintiff for some additional time, and they 
So agreed that additional time might be granted, or, rather, that 

the bill of exceptions, when presented a few days later, might 
be treated as presented within said sixty days, but claimed at the 
same time that the time allowed had expired. 

And this deponent says that he prepared a bill of exceptions, sub- 
mitted it to the attorneys for the plaintiff, and presented it to the 
judge the dav after the said sixty days had expired, when some ob- 
jection was made to its correctness by the adverse attorneys, and the 
exaniination and changes required thereby allowed four more days 
to elapse before the attorneys on both sides agreed to its correctness, 
when it was left with the judge, on the 15th day of October, 1883. 


WILLIAM C. GOUDY. 


Subseribed and sworn to betore me this 15th day of Octoler, A. 
D. 1585. 
[SEAL. | EDWIN STEWART, 
Notary Public. 


Endorsed: Tiled October 15, 1885. Wm. H. Bradley, clerk. 


. 8-1 Afterwards, to wit, on the eighth day of October, A. D. 
18838, there was filed in said clerk’s office an appeal bond in 
said entitled cause, which said appéal bond is in the words and fig- 
ures following, to wit: 
Appeal Bond. 
Supreme Court of the United States. 


Franers EF. TINcCKLEY 
¥ 


The Prirrspurcu BessEMER STEEL CoMPANY. 


Know all men by these presents that we, Francis I. THinckley, as 
principal, and George W. IHlinckley and William S. Hinckley, as 
sureties, all of the northern district of Illinois and residents of the 
State of Illinois, are held and firmly bound unto the Pittsburgh Bes- 
semer Steel Company, of Pittsburgh, tm the State of Pennsylvania, 
in the sum of five hundred dollars, to be paid unto the said Pitts- 
burgh Bessemer Stee] Company, its successors and assigns; to which 
payment, well and truly to be made, we bind ourselves and each of 
us, Jointly and severally, and our and each of our heirs, executors, 
and administrators, firmly by these presents. 

Sealed with our seals [and] dated this — day of October, A. D. 


1885. 
85 Whereas the above-named Francis Ek. Hinckley hath pros- 
ecuted a writ of error to the Supreme Court of the United 
9—I18S8 
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States to reverse the judgment rendered in the case wherein the said 
Pittsburgh Bessemer Steel Company was plaintiff and the said 
Francis [E. Hinckley was defendant by the United States circuit 
court for the northern district of Illinois: 

Now, therefore, the condition of this obligation Is such that if the 
above-named Francis E. Hinckley shall prosecute his said writ of 
error to effect and answer all costs if he shall fail to make good his 
plea, then this obligation to be void; otherwise to remain in full 
force and virtue. 

FRANCIS BE. HINCKLEY. 9 [seac.! 
GEORGE W. TINCK LEY. [sean 
WILLIAM Ss. HINCKLEY. [sear 


7 = jt 


Approved : 
H.W. BLODGETT, Judge. 


IMndorsed: Filed Oet. Sth, 1883. Wm. EL. Bradley, clerk. 


Sb NORTHERN District OF ILLINOIS, ss: 

[, William Hl. Bradley, clerk of the cireuit court of the United 
States for said northern distriet of Illinois, do hereby certify the 
above ana foregoing to bea true and complete transcript of the 
record of all the proceedings had in said court in the cause wherein 
The Pittsburgh Bessemer Steel Company, Limited, is the plaintiff 
and Francis E. Hinckley is the defendant, as the same appear- from 
the files and records of said court now remaining In my custody and 
control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office In Chieago, in said district, this 
thirteenth day of October, A. D. 1885. 

[Seal of Cireuit Court U.S., Northern Dist. [inois, 1855. ] 


WA. HH. BRADLEY, Clerk. 


S7 UNITED STATES OF AMERICA, — | 
Northern District of Illinois, | 


a. 


The United States of America to the Judges of the cireuit court of 
} 


the United States for the northern district of [Hlinois, Greeting : 

Because in the record and proceedings as also in the rendition 
of a Judgment in a plea which is before you in said eircuit court, 
between The Pittsburgh Bessemer Steel Company, plaintiff, and 
Francis I. Flinckley, defendant, in an action of assumpsit, a mani- 
fest error hath happened, to the great damage of the said Francis 
I). Hinckley, as by his complaint appears, and it being fit that the 
error, if any there has been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, you are 
hereby commanded, if judgment be given therein, that then, under 
your seal, distinctly and openly, vou send the record and proceed- 
Ings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, together with this writ, so that 
you have the same at Washington on the second Monday of October, 
A.D. 1SS5, in the Supreme Court to be then and there held, that, 
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the record and proeeedings aforesaid being inspected, the said Su- 
preme Court may cause further to be done therein to correct that 
error what of right and according to the law and custom of the 
United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this sixth day of October, in 
the vear of our Lord one thousand eight hundred and eighty-three, 
and of the Independence of the United States the 108th year. 

[Seal of Cireuit Court U.S., Northern Dist. [linois, 1855. ] 
WM. TH. BRADLEY, 
Clerk U. S. Circuit Court, Nor. Dist. £11. 


Svs [ Mndorsed :] Supreme Court of the United States. Francis 
Io. Hinekley vs. Pittsburgh Bessemer Steel Company. Writ 
of error. 


SS UNITED STATES OF AMERICA, |. 
Northern District of Illinois, {°° 
To the Pittsburgh Bessemer Steel Company, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October, A. D. 1855, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the northern district of Illinois, wherein Francis EE. [inck- 
ley is plaintiff and you are defendant in error, to show cause, If any 
there be, why the judgment in said writ of error mentioned should 
not be corrected and speedy justice should not be done to the parties 
in that behalf. 

Witness the Hon. Morrison R. Waite, Clief Justice of the Supreme 
Court of the United States, this sixth day of October, in the year of 
our Lord one thousand eight hundred and eighty-three. 


H.W. BLODGETT, Judge. 


89) | Endorsed :] Supreme Court of the United States. Francis 
i. Hinckley vs. The Pittsburgh Bessemer Steel Company. 
Citation to October term, A. D. 18—. Service by copy accepted 
this sixth day of October, A. D. 1885. Jewett, Norton & Larned. 
Endorsed on cover: N. Illinois, C.C. U.S. No. 188.) Francis FE. 
Hinckley, plaintiff in error, vs. The Pittsburgh Bessemer Steel 
Company. Filed 22nd October, 158s. 
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SUPREME COURT OF THE UNITED STATES. 


No. 188. 


FRANCIS E. HINCKLEY, PLAINTIFF IN ERROR, 


THE PITTSBURGH BESSEMER STEEL COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES, 
FOR THE NORTITERN DISTRICT OF ILLINOIS. 


FILED MARCHI 1SS87. 
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In Crrcurr Court UNrrep STATES, NORTHERN DISTRICT OF 
[LLINOIS. 


Hon. Henry W. Blodgett, audge. 

SUPPLEMENTAL PROCEEDINGS. 

The Pittsburgh Bessemer Steel Com- 
pany, Limited, 


v’S. 


Francis E. Hinckley. | 


| 
. Assumpsit. 


NORTHERN DISTRICT OF ILLINOIS, SS. 


Be it remembered, that heretofore, to wit: on the Sth day of 
January, 1587, the said plaintiff, by its attorney, John N. Jewett, 
Esq., filed in said court its venttetur and motion in said entitled 
cause in words and figures following, to wit: 


UNITED STATES OF AMERICA, } 
. SS, 
NORTHERN District or ILLInNots. ( 


IN roe Crrcurr Court OF THE UNITED STATES, FOR SAID NORTH- 
ERN District OF ILLINOIS. 


The Pittsburgh Bessemer Steel Com- 


pany (limited ) | Assumpstt. Fudgyment, Furly 
; : ( 28, 1SS 3, for Ss £2, foo and 


CS. 


Francis IX. Hinckley. 


(¢ sts, 


And now comes the said plaintiff, by John N. Jewett, its attorney, 
and shows to the court that it appears from the record of the pro- 
ceedings in the above entitled cause and especially from the opinion 
of the court and the “ special findings ” filed therein and made a part 
of said record, that an arithmetical mistake was made bv the court 
in the finding and judgment tn said cause by which the said judg- 
ment was rendered for a greater amount than it should have been 
by the sum of eight hundred dollars ($800), the said judgment hav- 
ing been entered for the sum of forty-two thousand four hundred 
dollars ($42,400), whereas, upon the basis of the finding of the 
court, it should have been for the sum of forty-one thousand six 


hundred dollars ($41,600), besides costs. And the said plaintiff 


being recently advised of said mistake, and for the purpose of cor- 
recting the same, does now and hereby rest from the amount of 
the said judgment the said sum of eight hundred dollars ($800), as 
of the date of the entry of the same, and moves the court that an 


2 FRANCIS E. HINCKLEY V. 


order be entered in said cause remitting said sum of eight hundred 
dollars (S800) from the amount of said judgment, as of the date 
thereof, and directing the clerk of this court to write a renattitur of 
said sum of eight hundred dollars ($800) upon the record of said 
judgment in pursuance of said order 
Jno. N. JEWETT, 
Atty. for Pf. 
(Endorsed): Filed January 8, 1887. 
Wa. HT. BRADLEY, Clere. 


And thereupon, on the same day, to wit: on the Sth day of 
January, 1887, in the record of the proceedings of said court in 
said cause, appears the following entry, to wit: 


The Pittsburgh Bessemer Stee! (‘om- 
pany (limited ) 


_ 
Ude 


Francis kk. Hinckley. | 


| ie nin i 
P Assumpsit. 


In the matter of the written motion of said plaintiff to remit 
eight hundred dollars ($800) from the judgment entered in said 
cause July 25, 1883. 

The Pittsburgh Bessemer Steel Company (limited), plaintiff, in the 
above entitled cause, by John N. Jewett, its attorney, having this 
day presented to the court its written statement and motion, repre- 
sented and showing that an arithmetical error, whereof said plaintiff 
has recently been advised, was made by the court in the finding and 
judgment in said cause, by which the said judgment was rendered 
for a greater amount than it should have been, by the sum of eight 
hundred dollars (S800), the said judgment having been entered for 
the sum of forty-two thousand four hundred dollars ($42,400) and 
costs, whereas, upon the basis of the findings of the court it should 
“ been for the sum of forty-one thousand six hundred dollars 

($41,600), besides costs, and wherein it now remits from. said 
judgment the said sum of eight hundred dollars ($800) and moves 
that an order be herein entered as of the date of the entry of said 
judgment, remitting the said sum of eight hundred dollars ($800), 
and also that the clerk of this court be directed to write a remltitur 
of said sum of eight hundred dollars ($500) upon the record of 
said judgment. 

The court being now fully advised in the premises, and the said 
written statement ‘and motion having been filed, it is now ordered 
that a remittitur by the said plz Lintiff of the sum of eight hundred 
dollars ($800) be entered in said cause from the umeent of the 
judgment heretofore entered therein, and as of the date thereof, and 
that the clerk of this court write the same upon the record of said 
judgment. 


ai 


a= 


THE PITTSBURGH BESSEMER STEEN COMPANY. 


vw 


And thereupon, in conformity with = said last recited 
order of the court, an entry of remittitur of eight hundred 
dollars on said judgment of the date of July 28, 1883, 
in said cause, was endorsed on the margin of the record 
of said judgment, which said judgment, together — 
said remrttitur so entered, are in the words and fivure 
following, to wit: 


The Pittsburgh Bessemer Steel Com- 
yany (limited 
pen) se Assumpsit. 

“ i 
rancis E inckley 

Fra E. Hi ick] 


Now, on this day, come the oan by their attorneys, 
and the court, having considered and being now fully 
advised, finds the issues for the plaintiff and assesses its 
damages at the sum of forty-two thousand four hundred 
dollars. 

It is thereupon considered and adjudged by the court 
that the plaintiff do have and recover of the defendant 
said sum of forty-two thousand four hundred dollars, its 
damages so as aforesaid assessed, together with its costs 
and charges in this behalf expended, taxed at the sum of 
twenty- -eight dollars and twenty cents, and that execution 
issue therefor. 7 


Wo. H. repeng Clerk. 


A remittitur of eight hundred doilars is h -reby entered 
on this judgment, as of its date, as per order of the court 


herein of the date of January 8, 1887. 


NORTHERN District OF ILLINOIS, ss: 


I, William H. Bradley, clerk of the Circuit Court of the United 
States for said Northern District of Illinois, do hereby certify the 
above and foregoing to be true and complete copies of the motion 
filed January eighth, 1887, of the order entered of record January 

eighth, 1887, and of the judgment entered of record July twenty- 
eighth, 1883, in said court, in the cause wherein The Pittsbur ch 
Bessemer Steel Cémpany, Limited, is the plaintiff and Francis E. 
Hinckley is the defendant, as the same appear from the files and 
records of said court now remaining in my custody and control. 

In testimony whereof, I have her eunto set my hand and affixed 
the seal of said court at my office in Chicago, in said district, this 
fifteenth day of February, 1887. 

| SEAL. | Wa. H. BrRapiey, Clerk. 


catenin sb ene asides halite aaa 


paar eect 


In the Cireuit Court of the United States for the Northern District. 
of Illinois. 


PITTSBURGH BESSEMER STEEL ee 
Us. 18055. Assumpsit. 
KRranNcIS I. HINCKLEY. 


It is hereby stipulated and agreed that the above-entitied cause 
may be submitted to the court for trial and tmed by the court with- 
out the intervention of jury, a jury being hereby expressly waived. 

Chicago, May 19th, 1888. 

JEWETT, NORTON & LARNED, 
Attys for PPt. 
W. CC. GOUDY, For Dej't. 


endorsed: Filed May 19, 1883. Wm. H. Bradley. 


NORTHERN District OF ILLINOIS, 8s: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct copy of the stipulation 
filed in said court on the 19th day of May, A. D. 1885, in the cause 
wherein Pittsburgh Bessemer Steel Company is the plaintiff and 
Francis E. Hinckley is the defendant, as the same appears from the 
original thereof now remaining in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office in Chicago, in said district, this 
Sth day of February, A. D. 1887. 

[Seal of Cireuit Court U.S., Northern Dist. of Tlinois, 1855. ] 


WM. H. BRADLEY, Clerk. 


[ Endorsed :] Supreme Court U.S. October term,1886. No. 188. 
Francis IE. Hinckley, P. E., vs. The Pittsburgh Bessemer Steel Co. 
Certified copy of a stipulation filed in the C.C. U.S. N. D. Iils., 
May 1885, waiving jury. 

[Stamped :] Office Supreme Court U.S. Filed Apr. 4,18S87. James 
H. McKenney, clerk. 
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IN THE 


SUPREME COURT # UNITED STATES. 


OCTOBER TERM, A. D. 1IS86. 


KRANCIS FE. tIINCKLEY, 
Plaintiff in Error, 
Error to the Circuit Court 
_— of the United States, 
Northern District of 
THE PITTSBURGH BESSEMER STEEL 
COMPANY (LIMITED), 
Defendant in Error. 


Illinois, 


SCCS CCSSOLO SSS STE S SHOES SHEET SESE Tesessessceesedusseoseeeesce 


Brief and Argument for Plaintiff in Error. 


THOMAS S. McCLELLAND, 


Counsel for Plaintiff in Error. 


CHICAGO? 
HORACE O'DONOGHUE, BHIEF AND ABSTRACT PRINTER, 95-97 \VASHINGTON ST. 
1886. 
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IN THE 


SUPREME GOURT s* UNITED STATES. 


OCTOBER TERM, A. DD. ISSEC. 


KRANCTIS EE. PHINCKLEY, 


Plaintiff in ferror, a 
; Error to the Circuit Court 


of the United States, 


| Northern District of 
THEE PITTSBURGH BESSEMER STEEL. | NHlino 
ce inois, 
COMPANY (LIMirep). | 
Defendant in error. 


Brief and Argument for Plaintiff in Error. 


FACTS AND BRIEF OF ‘THE EVIDENCE. 

On February 18, 1882, the Pittsburgh Bessemer Steel 
Company entered into a written contract to manufacture 
and deliver to Francis I. Hinckley, at Chicago, Hlinois, 
six thousand cross tons of first quality Bessemer steel rails, 
to weigh fifty-two (52) pounds to the yard, to be rolled 
true and smooth to pattern No. 5, to be furnished by the 
Steel Company: 


The rails were to be subject to inspection, well-straight- 


ened, free from flaws and drilled as directed. Ninety fer 
eont. were to be in thirty (30) feet lengths and not over. 
Ten per cent. to be shorter, diminishing by one foot differ- 
ence, but no rail was to be less than twenty-four (24) 
feet in length. 

Second quality rails and an excess of shorts might be 
shipped at a discount of ten (10) per cent., provided they 
were marked and did not exceed five (5) per cert. of each 
month’s shipment. 

Rails were to be delivered as follows: 

ne thousand tons in May, 1882, and twenty-five hun- 
dred tons fey month after July 1, 1882, until finished. 

Price to be $58 fer ton of 2,240 pounds, of finished 
steel rails, ex. ship. or f. o. b. cars at Chicago, seller’s op- 
tion. 

ferms: Cash on delivery of inspector's certificate for 
each 500 tons as fast as delivered. 

Rails to be inspected at mills as fast as completed and 
ready for shipment. 

Purchaser reserved the right to have one-half of the or- 
der fifty-six (56) pounds fer vard, pattern 4, of the Steel 
Company, on giving thirty (30) day's notice of his intention 
before the tine for delivery. (Prenvted Record, page 14.) 

Phe rails were never manufactured, because of the 
wlleged refusal of the plaintiff ino error to give drilling 
directions, and to agree to accept the rails after they should 
be made; and this suit was brought by defendant in error, 
to recover damages for breach of the contract. 

Qn March 29, 1882, the company’s agent, who nego- 
tiated ‘he sale, wrote Mr. Hinckley that the company was 
badly crow ied and asked leave to turn over to him 1,200 


tons 52-lb rails in stock, drilled with 7g inch holes, 2™% 


© 


anc 70, inches from end of rail. (Printed Record, p. 15.) 


4 
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Mr. Hinckley declined to accept these rails on hand 
on account of May delivery, because they were not drilled 
to suit the plates which were on the old track, where the 
1,000 tons May delivery were to be used, and = indicated 
a willingness to accept them on account of the new track. 
(Record, p. 10.) 

On April 3, 1882, Odell, the company’s agent, wrote 
Mr. Hinckley for drilling directions covering the first 1,000 
tons. 

On April 20 he repeated the request, and asked per- 
mission to roll 1,300, instead of 1,000 tons. 

On April 24 Mr. Hinckley wrote Mr. Odell, asking 
him to delay the May delivery of rails until later in the 
season, alleging that he had been delaved in his operations 
and could not tell when he would be ready to use the rails. 

On the same day Odell wrote Hinckley’ to. the effect 
that he must have drilling directions at once, and on the 
26th of April Mr. Odell wrote Mr. Hinckley that any 
delay would cause great inconvenience, and that he could 
only refer the matter to the mill. (Record, p. 77.) 

On April 28th Odell again called for drilling direc- 
tions, saving that arrangements had been made to com- 
mence on the rails May 15, and also asked when the rails 
would be accepted in case they should be manufactured 
and put in stock to await shipment, to which Hinckley re- 
plied May ist that he could not give directions for drilling, 
nor accept the rails if made, and requested the company 
to let the matter rest and to fill other contracts. 

Qn May 13th the company itself telegraphed Mr. 
Hinckley for drilling directions, and was answered on same 
day by telegraph that he could not do so. (Recora’, p. 78.) 


June 12th the company wrote Hinckley asking when 


ere we ces 


he could take the rails, and was answered, June 15th, that 
it was doubtful if he could take them that season. 

June 23d the company manifested its readiness to pro- 
ceed with the work, and asked for patterns and specifica 
tions, to which Mr. Hinckley wrote on the 26th, asking for 
time in which to pay for rails, as condition for taking them. 

This was declined, and on August 30, 1882; the com- 
pany wrote Mr. Hinckley advising him that the time for 
executing the contract had expired, and requested an 
answer Whether or not Mr. Hinckley expected to take the 
rails, and closed by asking Mr. Hinckley to meet. the 
Board at Pittsburgh, to which Mr. H. replied that his en- 
cagements would not permit his so doing. (Aecord, p. 20.) 

The foregoing embraced all the facts, as exhibited by 
the written contract and correspondence by mail and tel- 


cr? < D 
o> 


raph. 

At the trial of the cause, James S. Norton, a witness 
for the defendant in error, testified that on Sept. 15, 1882, 
after expiration of the contract, he served a written notice 
on Mr. Hincekiey demanding drilling directions and offer- 
Ing to carry out the contract, at which time Mr. Hinckley 
expressed himself as under no obligations to give drilling 
directions, and that he was not bound to take the rails 
(Record, fp. 20.) 

C. H. Odell, the broker who made the sale of the 
rails, testined that in the summer of 1882 Mr. Hincklev 
excused himself from taking the rails under his contract, 
because of his inability to procure funds to prosecute his 
railroad enterprise, and that the contract might be regarded 
as canceled. 

Phat if the company would scll the rails con credit, 
and take collateral security, he (Hinckley) would enter 


mto anew agreement and take the rails. That he only acted 


5 


as salesman for the Steel Company, and had no authority 
to bind it in any other respect. That all his communica- 
tions were in writing. That he kept the company fully 
advised of his correspondence with Mr. Hinckley, but his 
letters and telegrams were in New York. His whole 
authority was embodied in the correspondence. 

H. P. Smith, superintendent of the company, testi- 
fied that Odell negotiated this sale under special instruc- 
tions. That Odell had no general authority to act for the 
company. 

Against the objections of the plaintiff in crror, the 
Witness was asked if the company was advised of the cor- 
respondence read in evidence, and of what Odell was 
saying and asking on behalf of the company, and 


doing, 


, 
of Odell’s correspondence and actions with regard to 
the sale and delivery of the rails, and if’ Odell’s acts were 
approved by the witness, as manager of the company, 
and that he answered in the affirmative; to which the 
plaintiff in error excepted, on the ground that Odell’s 
intercourse with Smith and the company was in writing, 
and the correspondence should have been produced. 

Witness also testified that in May and June, 1882, he 
asked Hinckley to give drilling directions and state when 
he would take the rails, and was answered that the rails 
could not be taken in May; nor could the buyer say when 
he could take them, nor did he know how he wanted the 
rails drilled. 

That later he told Mr. Hinckley material had been 
purchased, and if drilling directions were not given the 
mill would have to stop, when Mr. Hinckley again sz id he 
could not receive the rails, or tell when he could. 

The witness was asked why the rails were not delivered, 


and he replied, ° Because we could not mduce him to sav 
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“that he would receive them or give us drilling directions 
“to enable us to roll them.” To both question and answer 
plaintiff in error objected, but the court overruled the ob- 
jections, and exceptions were duly taken. 

The witness was asked to state the elements of costs 
for rolling the rails, in detail, to which plaintiff. in) error 
objected; but the court overruled the objection, and excep- 
tions were taken; and in answer the witness produced a 
memorandum taken from the books of the company, show- 
ing the cost of manufacturing one ton in August, 1882. 
Ile was asked by the company’s attorney to testify as to 
the items shown on the memorandum, which was objected 
to; but the court overruled the objection, and admitted the 
memorandum in evidence. 

The witness then further testified that he did not know 
the market price of steel rails in Chicago or Pittsburgh in 
either the months of May, July or August, 1882; nor could 
he tell with reference to the books of the company, but 
that he knew the market price in Pittsburgh was something 
less then the price named in the contract. 

Q)n cross-examination he testified, that in his conver- 
sations with Hinckley he learned the first thousand tons 
52-pound rails were to relay old track; and that Hinckley 
wanted 56-pound rails for remainder; but nothing said 
specially of the two quantities, with reference to the deliv- 
erties during the several months. That there was no agree- 
ment with Hinckley to delay executing the order, and no 
waiver of time fordelivery. That the mill was closed for 
about three weeks in July 

The witness was then re-examined by the attorney for 
defendant 1a error, and by questions and answers, to both 
of which the plaintiff in crror excepted, he was allowed by 


the court to state the cost of manufacturing the rails per 


~ 


ton, and delivering the same in Chicago, basing his state- 
ments upon the written memoranda, which he had pro- 
duced, and which had been written out by the bookkeeper 
of the company, and which showed the cost of manufactur- 
ing one ton. This memoranda was dictated to the book- 
keeper by the witness, from a pencil memoranda in posses- 
sion of the witness. 

Qn re-cross cxamination, the witness said that the 
memoranda was not made up from any particular date, but 
from the records of the company running through a series 
of months, probably four or five, and was a general average. 
That no rails were rolled for Hinckley under the contract. 
That at time the contract was made with Hincklev, the 
company had other contracts for rolling rails. That materal 
was purchased in advance for filling orders, and material 
for different orders was filed together, and there was no 
way of distinguishing what part of the material was for 
filling Hinckley’s order and what for other orders. He 
could not give quantity of material purchased nor dates, 
without reference to books of the company. That the 
capacity of the mill was from 6,000 to 7,000 tons a month. 
Prices for rails decreased from date of contract to August 
30th following, and material also decreased, but not quite 
so much. That material bought to fill Hinckley’s contract 
was manufactured into rails for other parties, and sold ata 
lower rate. Four thousand tons were made and sold with 
special reference to filling up the date at which Hinckley 
said he could not receive the rails. Four thousand tons 
were sold in) Michigan and delivered there at $54.40 or 
$54.60; but these were thirty-five pound rails, and cost 
more to manufacture them, and the company’s profits were 
less. (Record, pp. 27 Fe 26.) 


The plaintiff in error introduced |... S. Bonner. whe 


testified that the market price for steel rails in Chicago dur- 
ing May, 1882, was $54 per ton; in July, $52; that it cost 
to manufacture such rails in Chicago, during the months of 
May, July and August, $55 per ton. 

R. R. Jones, superintendent of the Union Iron and Steel 
Co., of Chicago, testified that there was a variance in drill- 
ing holes for fish-plates, as to distance from ends of rails, 
and if not done when the rails were stratghtened it would 
cost about twenty to twenty-five cents extra per ton to 
take them down from piles and drill, but that difference im 
drilling did not affect the durability, strength or quality 
of the rail. 

LL. J. Moore, a civil engineer for the I. C. R. R. Co., 
testified that the difference in drilling rails consisted in the 
distance from the ends of the rails the holes were made for 
attaching the fish-plates. Ifa mistake was made in drilling 
the holes, other fish-plates would have to be procured to 
correspond with the holes. 

H. C. Draper testified to the same effect. 

Plaintiff in error, in his own behalf, testified that the 
52-pound rails were to be used on the old road and to be 
No. 5 pattern, and that it would take about 1,000 tons. 
The 56-pound rails were to be used on the new road, 
which would require the 5,000 tons. That the price of 
rails — 52-pound —in Chicago, in May, 1882, was $54 
to $55. 

Thos. Jordan, an engineer for the C., B. & QO. R. R. 
Co., testified that plans were usually made for rails to be 
drilled to correspond with fish-plates to be used. That 
his company usually gave directions for drilling before the 
rails were rolled. For repairing old lines it is important 


to have drilling done the same as in old rails. 


Q 


Hf. P. Smith, recalled, said freight on Michigan rails 
was $4 to Port Huron. 

Ht. Duval testified to price of pig iron in’ Chicago 
from March to September, 1882. Price varied from 
$29.50 to $25.75. In August it was $26. Did not know 
price in Pittsburgh during same season. 

IF. KK. Boos, iron broker, testified that standard 52- 
pound rails are worth $5,000 to a mile of road, and_ fish- 


plates, $130 per mile. If drilling did not fit fish-plates in 


hand, new ones must be bought. That if he ordered rails, 
he would give drilling directions with the order. That 


there was no difference between market price of rails already 
drilled and rails drilled according to instructions. 

Mr. Hinckley said the Chicago, Pekin & 5S. W. R. R., 
being witness’ road, used three or four different drillings. 
(Record, pp. 26-8.) 

Richard C. Hannah, on behalf of defendant in error, 
said that the cost of manufacturing rails in Chicago during 
1882 was $50 per ton, and price of same rails made at 
Pittsburgh and delivered in Chicago would be about same 
price. | 

That market price in Chicago for rails in May, 1882, 
was $54 to 55. In Julv, $55 or more. (Record, p. 28.) 

Upon the foregoing evidence the court below, who 
heard the case without a jury, found the issues for defend- 
ant in error and assessed its damages at $42,400, and 
directed judgment to be entered for that sum, which was 
done. 

The court rendered an opinion in the cause, which is 
incorporated in the record from pages g to 13, and also 


filed special nndings, pages 28 to 30. 


[OC 


ASSIGNMENT OF ERRORS 

First —TVhe court erred in admitting improper ev1- 
dence. 

Second — The court erred in not holding that, before 
any recovery was had, defendant in error should have man- 
ufactured and tendered the rails to plaintiff in error, and, 
upon his refusal to accept and pay for the same, to have 
sold the same for the best price it could procure in Chicago, 
the point of delivery, and held defendant in error responsi- 
ble for the difference between what the rails might have 
brought and the contract price. 

Thiré—The special findings are not sustained by the 
evidence. 

Fourth—TVYhe damages found by the court are not 
sustained by the special findings 

fifth—Vhe court erred in finding fer defendant in 
error and in not finding for plaintiff in error. 

Sivfi—TVhe court erred in not allowing for wear and 
tear of machinery, risks incurred in manufacturing the 
soods and actual cost of freight during the months the 
soods were to have been delivered, and interest on the 
plant or capital invested by defendant in error in its 
foundry. 

Seventi—Assuming, as matter of law, that the court 
did not err in the measure of damages, the finding and 
judgment ts excessive. Upon the theory adopted by the 
cour’ the judgment should only have been $41,600, in- 


stead of $42,400, an error of $800 


BRIEF 
‘ 1. 

The giving of driiling directions, mentioned in the 
contract, as an option reserved to plaintiff in error, was 
not a condition precedent to a performance of the contract 
on the part of the defendant in error; and. its failure to 
manufacture and deliver the goods provided for by the 
contract was such a breach of the contract by it that it 1s 
barred from maintaining this action. 

Palm et al.v. The Ohto & Miss. R. R. Co., 
18 Til. 217. 
County of Christian v. Overholt et al., Ibid. 


792 
ma J> 


even if the direction were in the nature of a condition 
precedent, plaintiff in error, by his letter of April 1, 1882, 
to defendant in error, substantially waived his right to give 
such directions as to the 5,000 tons (page 16), and, pro 


tanto, no action would lie in this case. 


> 


If there is a cause of action against plaintiff. in error, 
the measure of damages should be the difference between 
the contract price and the market price at the time and 
place of delivery, and not the difference between the con- 
tract price and the cost of manufacturing and delivering the 
eoods, as found by the lower court. 

ellen ct al. v. Leroy, et al., 3 TVitfany, N.Y. 
549. 
2 Sutherland on Damages, 359, and cases cited 


thereunder. 


4 


Masterton et al. vy. Mayor of Breoklyn, 7 Vill, 
Ol. 

2 Stark. Ev. 1201 (7th Am. ed.) 

Boorman v. Nash, 9 Barn. & Cress. 145. 

Story v. N. Y. & H.R. R. Co.,6N. ¥. 85. 

MeLean v. Dunn, 4 Bing. 722. 

Leigh v. Patterson, 8 Taunt. 540. 

Gainsford v. Carroll, 2 Barn. & Cress. 624. 


The contract was one and indivisible, notwithstanding 
the goods were to have been delivered by installments, 
and if any breach of the contract occurred, occasioned by 
the non-feasance of Hinckley, it was when he failed to 
furnish drilling directions for the May delivery of 1,000 
tons, and the measure of damages should have been fixed 
at the difference between the market and contract prices in 
that month. 

Masterton v. The Mayer, etc., 7 Will, 71. 


In an action by a vendee against a vendor, for a breach 
in not delivering the article sold, the measure of damages 
is the market price at the time of the breach. 

Marsh v. MNMcePherson, 105 U.S. 709. 

[fopkins Vv. Lee, 6 Wheat. 10g. 

Douglass Vv. McAltister, 3 Cranch, 298. 
Shepherd v. Hampton, 3 Wheat. 200. 
WVasterton v. Mayer, 7 Will, 74, and cases 


cited 


[fn an action against a vendee of real estate for a breach 
of contract to take and pay for land, the measure of dam- 


ages is the difference between the contract price and the 


price for which the land could have been sold at the time 
of the breach. 
Old Colony Rk. R. Co. v. Evans, 6 Gray, 72 
Mass. 25. 
Griswold Vv. Sabine, 51 N. H. 167. 


The defendant in’ error was bound, both in law and 
vood morals, to exercise due diligence to protect itself, and 
thereby inflict the least possible damages on the plaintiff 
in-error, even if the latter was guilty of a breach of his 
contract. It devolved upon the former to manufacture the 
raw material, which it claimed to have purchased for the 
rails in question, into standard 52 and 56-pound rails, and 
tendered them at Chicago, the place of delivery, and if not 


accepted, to have sold them at the current market price, 


which seems to have been about $55 per ton, and by so 

doing reduced Hinckley’s liability to $3 per ton at the 

most. | 

Shannon v. Comstock, 21 Wendell, 457. 

Hecksher v. McCrea, 24 Wendell, 309, and cases 
cited. 

Hamilton v. McPherson, 28 N. Y. 76, and 


cases cited. 


3. 

The finding and judgment in this case being $800 in 
excess of the actual amount due, on the theory and basis 
of computation adopted by the court below, the case should 
be reversed and remanded, for the reason that the judg- 
ment being an entirety, and not made up of distinct and 
separate items, cannot be affirmed in part and reversed in 
part, but should be wholly reversed, with directions, pro- 


viding this court shall not find other crror in the record. 


[4 


4. 
Where a witness testifies regarding written entries ina 
book, or a writing of any kind, and he produces extracts 
of the same, such extracts cannot be admitted in evidence, 
nor can the witness use the extracts for the purpose of re- 
freshing his memory. 
1 Greenleaf on Evidence, sec. 437. 
Doe v. Perkins, 3 Verm R. 749. 
Merrill v. The Ithaca & Oswego R. R. Co., 
16 Wendell, 586, and cases cited. 


And this court will look into the record to ascertain if 
such error was committed. 
Vartinion v. Fkatrbarks, 112 U.S. 670, and 


cases cited 


ARGUMENT. 


May it please the Court: 
The plaintiff in error alleges four distinct grounds 
upon which he relies fora reversal in this case: 
First—TVhe defendant in error not having manufac- 
tured or tendered the rails, on account of which it sues, 
within the time limited by the contract, it was in default, 
and cannot shift the burden upon the plaintiff in error by 


setting up that the giving of drilling instructions, reserved 


WS 
in the contract, was a condition precedent to a performance 
of tae contract on its part, that reservation being a right 
which plaintiff in error could) exercise or waive at his 
option, and a failure on his part to give such directions 
when requested was, in fact, a waiver. As to the July and 
August deliveries of 5,000 tons, Hinckley’s letter to the 


steel Company dated April 1, 1882, was an express waiver 


ED, 


Te S,. 
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Second—liven if this were not the legal construction 
to be given the contract, and assuming that defendant in 
error was not bound to proceed in the execution of its 
part of the contract until such drilling directions were 
given, thus treating directions as a condition precedent, 
and, in default by plaintiff in error to give the same within 
the time fixed by the contract for a complete performance, 
a cause of action rose against him, then the court below 
erred in settling the rule of damages at the gross profits 
had it carried out the contract, and should only have 
allowed the difference between the market price of the 
same weight rail inthe Chicago market and the price to be 
paid under the contract, instead of allowing the full gross 
profits, as found by the court, less the $1.60 per ton 
alowed on the 4,000 tons 32-th. rail, made and sold in 
Michigan, in total disregard of the wear and tear of 
machinery incident upon manufacturing the rails, risk in 
making and shipping, and other contingencies consequent 


upon filling a contract of this character and magnitude. 


/hird—lf this court should hold with the court below, 
as matter of law, that the drilling directions in the con- 
tract were a condition precedent to a performance of the 
contract by the Steel Company, and that the failure of the 
plaintiff in error to give the same within the time limited 
for a complete fulfillment of the contract, and after demand 
made by the Steel Company, and if it shall also hold that 
the measure of damages fixed by the trial court) was cor- 
rect in law, then we find that an error was committed, and 
that the damages are too great by $800. On the theory of 
the court below the gross profits to the Steel Company, 
had it carried out the contract, would have been $48,000, 
$8 per ton on 6,000 tons of rails. It appearing that the 


Steel Company used a part of the raw material bought to 


iO 


fill this contract in manufacturing 4,000 tons of 32-pound 
rails, which it soldin Michigan, at $1.60 per ton profit, or 
$6,400 in the aggregate, the court below gave credit for 
that amount, and this sum, deducted from $48,000, would 
leave $41,600, instead of $42,400, as found by the court, 
and upon which it entered judgment. 

Fourth—By permitting a witness to testify regarding 
entries made in regular books of account kept for the pur- 
pose of such entries, from mere memoranda abstracted 
from such original books of entry, as in this case, drawn off 
by another person than the witness himself, thereby de- 
priving the other side of an inspection of the books and 
the benefit of a cross-examination from the same, was the 
denial of a right which was and ts elementary inits nature, 
and without which one of the most chertshed safeguards in 
the trial of a cause, guaranteed by a long and cstablished 
practice, was taken away from the plaintiffin error. The 
original books of entry ought to have been produced and 
the benefit of an inspection given to plaintiff in error, as 
well as the privilege of cross-examining the witness from 
the books themselves. So also was there error in allowing 
witnesses to testify as to the contents of correspondence 


without laying a proper foundation therefor. 


| 

The plaintiff in error was not in default. The reserva- 
tion of the right to give drilling directions was not a condi- 
tion precedent; and uvon Hinckley’s failure to furnish these 
directions the Steel Company could and ought to have man- 
ufactured a railof the required weight and length, drilled 
according to some common standard for fish-plates, or- 
dinarily used, and have tendered such rails, and, if refused, 


have sold the same at the current market price in Chicago, 
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the place of delivery, which was $55 per ton, and held 
Hinckley for the difference between that figure and the 
contract price of $58 per ton. Failing to do this, and 
electing to fill other contracts, the company were in default, 
and have no right or cause of action. 

If any possible exception to this proposition can be 
found in the record, it relates solely to the 1,000 tons 
which were to have been rolled in| May, and to be used in 
repairing old track which was furnished with fish-plates of 
a certain standard or style, and a rail drilled according to 
another style would have necessitated throwing away the 
old fish-plates and the purchase of new ones. But was that 
any affair of the Steel Company? A 52-pound rail seems 
to have been a standard weight, and this was the weight 
settled upon for the 1,000 tons; and it is reasonable that, 
upon refusal to give drilling directions for this 1,000 tons, 
a tender of that quantity drilled on any general standard 
would have been incumbent upon the company, and if 
not accepted and paid for, the same could have been sold in 
open market, and Mr. Hinckley would have been lable for 
anv losses incurred. 

As to the remaining 5,000 tons, the whole record dis- 
closes the fact that so far as the company was concerned 
no drilling directions were required and none asked until 
late in the season. These rails were for new road, and at 
most it was a matter of taste as to how they should be 
drilled. As to that 5,000 tons it seems no excuse enisted 
for the company not carrying out the contract on its part 
by manufacturing and tendering the rails. Especially 
when the market was such that a fifty-two pound or a 
fifty-six pound rail could have been readily sold at an 
advance over the cost of manufacturing, which, pre tanto, 


would have reduced plaintiff ino errors habilitv, which | 
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that the trial court didi not find that drilling 


it was wsval and Cus- 
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company, on its part, had been forced to that 
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work, by the positive affirmative act of the other party, 
or where the other party has neglected to do some act, 
without which the plaintiff could not, in the nature of 
things, go on with his contract, as when he refused to 
furnish a place whereon to erect a building, or to furnish 
material which, by the contract, was to be put in the 
works and which was to be provided by him. In such a 
“ case the act agreed to be done ts clearly a condition pre- 
cedent and indispensabie to enable the other party to Go 
“on. Where the act which the defendant was bound to 
‘do is, by the terms of the contract, made a condition 
precedent to the performance by the plaintiff, either in 
the nature of things, or evidently in the contemplation 
of the parties at the time the contract was entered into 

‘then the failure to do the act does, of itself, prevent the 

‘other party from performing as much as if he were for 


bidden to perform it 


Phat was a case Where plaintiffs contracted to bul 

sixteen locomotives at a stipulated price, to be paid tor as 
the work progressed. The plaintiff had constructed nve, 
and had purchased material for the rest; but defendant 
failing to pay for one of the locomotives delivered, as 
agreed, plaintiffs elected to rescind the contract and sue for 
the prospective profits which they assumed would have been 


realized if they had constructed the remaiming engines; and 


the court held that the action could not be maintained. for 


the reason that the payments as deliveries were made 


were not conditions precedent to the carrying out of the 


builder's contract to construct the other locomotives I 
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hardship could enter into or become an clement for con 
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sideration in a legal proposition, that Case appeadicd much 


Stronger to thie discretion of a court than. thr Case at Dai 


rin that case the things to be manufactured could hardiy 


IO 


be treated as articles of merchandise, whereas it may be 
conceded that steel rails for the use of ratlroads are as 
much articles of merchandise as any manutactured article 


to be found on the market 


The same rule of law is laid down by Judge CATON tn 
the County of Christian v. Overholt ct al., 18 Ul. 223, 
and serves as another example to illustrate the proposition 
for which [ am contending. 

If, then, the giving of drilling directions was not a 
condition precedent to manufacturing the rails, the Steel 
Company could not recover anything. 

Palmer ct al. v. The Ohio & Miss. R. R 
dv., 18 Tl. 217. 


(h/ristian ( OuUNTY Vv. Overholt ct al , [bid, eo eo 


The company was informed by Hinckley in his letter 
of April rst, that the drilling of the 5,000 tons was not 
material, inasmuch as that part of the 6,000 tons was for 
new road, for which he would have to furnish fish-plates, 
and he could as well buy fish-plates to fit any standard 
drilled rail, as to first buy fish-plates and then have the 
rails drilled-to correspond. 

[tis manifest that Hinckley, as early as April rst, 
waived his right, or option, to give drilling directions for 
the 5,000 tons, and the company had notice of it. As the 
court below found that these directions constituted a con- 
dition precede nt, this court will look into the record for 
the purpose of ascertarning if there was a waiver, so as to 
throw the burden upon defendant in error. The finding 
that Hinckley refused to accept and pay for the rails 
cannot for a moment be considered in this connection, o1 
form the basis for a judgement in the case. The receipt 


and payment was consequent upon the manufneture and 
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delivery. That was made so by the terms of the contract, 
and itis well settled in law that an article sold) must be 
made and tendered before its receipt and payment can 
be demanded; and defendant in error cannot be heard to 
say that it declined to perform its part of the contract, 
“ because, as the witness Smith savs, > we could not 
induce him to sav that he would receive them 

Hincklev’s obligation to receive the rails was em 


recel e 


bodied in the contract. wherein he was bound. t 


them, if tendered, and the record is void of asinele word 
some to show that Hinckley refused to accept the rails at 
any time, except in the testimony of Mr. Norton, a wit- 
ness, who testified that on Sept. 15, 1882, some days 
after the expiration of the contract, he had a conversation 
with Mr. Hinckley, at which Hincklev ¢Zen declined to 
accept the rails. This is fully sustained by the special 
findings, which must govern. 

I submit that as to the 3,000 tons the breach of the 
contract was with the Steel Company. — It had tts contract, 
binding on plaintiff in error, who must have been assumed 
to have been solvent, and had it manufactured the 5,000 
tons of rails, and tendered the same, it would have had a 
eood cause of action for the full purchase price, had thi 
vendee refused to accept; but no expressions of inability 


to receive the rails could be legallw construed into a 


fusal lo constitute a refusal’, words must be used which 


convey an intention wot fo accep’, and without conditions. 
Phe court erred when it found, from the facts, that the 
company was excused from makine the rats Phat wa: 
and is a question of law, reviewable in this court 


Steel rail , used in constructing ranlroadads, peine een 
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eralarticles of merchandise, and having amarket value, th 
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true measure of damages in this case was the difference 
between such market price at the time of the breach, 
when ascertained, and the price provided in the contract, 
and not the difference between the contract price and the 
cost of manufacturing and delivering the rails, as found 


and allowed by the court below. 


In Pollen v. Leroy, 3 Tiffany (N. Y.), 556, the court 
said: “ The difference between the agreed price of an 
“ article and its market value at the time of delivery ts the 
‘actual damage sustained by a vendor upon the refusal by 
“a vendee to accept the property sold, and the vendor may 
“ascertain or liquidate this amount by resale, taking all 
‘proper measures to make as fair and favorable a sale as 
' possible 

In the same case the court says the vendor may sell 
the goods and recover the deficiency, or he may abandon 
the goods and sue for the price, and that “ this is the rule 
‘in all sales and in respect to property of every descrip- 


tion 


Phe principles involved in this branch of the case are 
treated at length tin 2 Sutherland on Damages, chapter 4, 
page 347, cf seg. At page 359 the author says: “° An 
~executory agreement, which requires a subsequent ac- 
ceptance of the property by the buver to consummate 
‘the sale, does not become a complete bargain and _ sale, 
soOas to vest the tithe in him, if he refuses to take the 
* ooods In such case the vendor is entitled to recover 
“ damages only to the extent of his actual injurv from the 
‘failure of the vendee to fulfill his contract, which is, or- 
“ dinarily, the difference between the contract price and 
‘the market value at the time and place of the breach, 


“with interest Chis mav be ascertained and fixed by a 


ba 
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‘resale within a reasonable time, and after notice to the 

~vendee of the vendor’s intention to resell, taking all 
proper measures to secure as fair and favorable sale as 
possible. © 

Authorities illustrating the text are so fully collated 
1 2 Sutherland on Damages, at pages 359 e¢ scg., where 
the eencral principles of law eoverning the case are stated, 
that it seems uscless to cite them at length here 

It will be observed that it is only sought to apply the 
rule of law here invoked to cases where the article in con- 
troversy has a known or ascertainable market value—not 
such cases as (7. S. v. Specd, 8 Wall. 77, and other cases 
mn which there was and could be no market value. The 
distinction 1s manifest; and applying the rule in this case 
I have assumed that the court will take judicial notice that 
steel rails for use in constructing railroads sre merchantable 
articles, having a market price, a fact known, | take it, 
evervwhere, to all persons, and proof of the fact is dis- 
closed in the record in this case, although not incorporated 
in the special findings. 

The question is one of indemnity, coupled with a duc 
exercise of diligence on the part of him who claims this 
indemnity. The rules of law governing breaches of con- 
tract, in cases ex contractu, is as well presented in JJ/as- 
terton Vv. Maver, 7 Hill, 01, as in any case T have found: 
and such rules seem to be as follows: Tf the labor: and 
material to be furnished have no market value, then the 
difference in cost of manufacture and the contract price is 
the true measure of damage. Tt the article has a market 
value, and it) has depreciated, the vendor's measure of 
damage is the difference between the contract price and 
the decreased market price [Ifthe goods have appreciated, 


then the vendor, by selling to others in the market at the 
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luring am ne of those months There ts evidence 
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euilty of laches himself. Tle should so act that his adver 


sary is mulcted in the least possible damages 


This rule of law is clearly set forth in the cases of 
Shannon v. Comstock, 21 Wendell, 457: -Tecksher v. Al 
Crea. ~4 Wendell, 30Q, and Flamilton vo. MePher son, 28 N 
Y. 76, and the numerous citations in those authorities 


Phe capacity of the defendant in error’s mill could not 
exceed 7,000 tons fey month 

It is clear that the mill was runnine full during the 
time this contract was in existence, except some three weeks 
in July Phe delivery for that month was to have been 
2,500 tons, which could have been manufactured in cleven 
] 


Cavs anda a half. so that at Most detendant im error’s mit] 
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Was oniv Closed for that leneth Of time on account of any 
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default on the part of Hinckley, and there is no evidence 
te SNOW what GaMales were sustamed Dv the Stee: © om 


panv consequent upon that stoppage 


If the mill was runnine during the months of Mav and 
August at its full capacity, and defendant ino error made 
substantially the profits that it would have made had it 


carried out the contract with plaintiff ino error, then no 
damage could have resulted to it 

It cannot be permitted to this company to run its mill 
at a profit tor one customer, and exact the same profits for 
work it might have done, within the same time, under 
another contract; and it was the duty of the company, 
Upon refusal of Tlinceklev to take the rails or turnish drill 
me directions, to fll other contracts, make its profits, and 
thereby diminish the damages tor which Tlinekleyw might 


have been Hable under this contract 


The rule on this subject is) correctly set) forth by 
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Pick 234 
Applving the rule to the case at bar, the defendant in 
error should only have recovered its. real, absolute dam 


ages, and these damages should have been shown by com 


petent and adequate proofs 

Po allow it the enormous sum of $42,400, as net 
profits on about twenty-five davs’ employment for the mili 
without deducting anvthing for the vartous contingencies 


, 
; 


Which Were liable to arise in the manutacture and trans 


portation of the rails. when i appears t 


) 
; 
i 


vat the mill was in 
successful operation during the same pertod, is inflietins 
such a punishment upon plaintiff in error as to amount 


to a personal wrong 


Phere is nothing in the record nor in the special find 
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Ings to show wha 
during the four months ending Aug. 31, 1882 in order 
to warrant a finding and judgement for that sum, ther 
should have been a finding, based on competent evidence 
that the Steel Company in fact sustained an actual Joss of 
the amount found bv reason of the alleged breach of thi 
contract. 

Nor is there anvithing in the evidenee or findings of 
the court to show that the Steel Company Made ANY ¢ fort 
Lo protect Hinckley, bevond the fact that it run its mill at 
its full capacity during the whole time from Mav 1 to Sx pt 


1. P8822, with an internussion of some three weeks in July. 


and that out of the material it had provided to fill the 
Hinckley contract te manufactured some 4,000 tons of rails 
of a ditferent and more COSTIN pattern, and Slipped them 
to Michigan at a protitof Only £160 per ton, from which 


the court found that the company had sustatned damages. 


/ 
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as to that 4,000 tons, in the sum of $8 per ton, Jess this 
$1.60 per ton profit on the Michigan rails. It was the 
legal duty of this company to have manufactured a stand- 
ard rail of the kind contracted for by Hinckley, and have 
sold them in the Chicago market at the current market 
price, looking to Hinekley for the difference in loss, if any, 
instead of filling other orders for a hehter rail, and sold in 
a different market. 

“The law, for wise reasons, imposes upon a party 
‘subjected to injury from a breach of contract the active 
~ duty of making reasonable exertions to render the injury 
Sas light as possible. Public interest and sound morality 
‘accord with the law in demanding this; and if the injured 
party, through negligence or willfulness, allows the dam- 
Sages to be unnecessarily enhanced, the increased loss 
“justly falls upon him. ~ 

Hlamilton Vv. MePherson, 28 N.Y. 76. 


To illustrate the enormity of this judgment, and assum- 
ing that this company manufactured, during the months 
of May, June, Julvw and August, 1882, the full amount 
of 7,000 tons per month, its gross manufacture during 
that period was 28,000 tons; and, assuming further, that its 
other contracts were of the same character as the Michigan 
eontract, and it) realized only $1.60 per ton profit on the 
whole, then its gross profits actually realized for the four 
months was only $44,800, while it claims, and has been 
alowed in addition thereto, the large sum of $42,400 
against Tlinckley for a failure to take and pay for tiie 6,000 
tons, Which would have oceupied only some twenty-five 
days to manufacture, and on account of which it never 
built a fire or expended a single stroke of a hammer, nor 
incurred the Teast risk in manufacture or shipment, and 


suffered not one cent in the wear and tear of machinery 


2V 


or damage to its “lay-out,” which would have resulted 
Inevitably, if these goods had béen manufactured, and 
which was not taken into account at all by the Tearned 
judge who tried this case in the court below. 

If the premises are correct in fact, we have presented 
the novel result) of a manufacturer of steel rails, in the 
space of four months, and suffering a loss) from natural 
wear and tear of machinery which had to be cventually 
made good out of the profits, and running all risks incident 
to manufacturing and shipping the class of goods in con- 
troversy, carning $44,800 profits out of an actual manu- 
facture of 28,000 tons of steel rails; and within the same 
period being allowed a ve? profit of $42,400 on a contract 
for 6,000 tons of rails which were never manufactured, and 
on account of which no expenses were imcurred bevond 
the purchase of some raw material, no labor performed and 
no risk taken; and the mill in constant operation all the 
while, except fora short time to enable its owners to do 
necessary repairs, or lack of work, and if the latter, it could 
only apply to the 2,500 tons to be delivered that month on 
the Hinckley contract. 

It mav be unfortunate that the record and findings 
do hot disclose more wm detail the facts reearding the 
purchase of this raw matertal—the pig iren and spicgel 
Iron used in the manufacture of steel rails. 

The evidence tended to show and the court so found, 
that the defendant in error did, upon procuring this con- 
tract from plaintiffin error, at once purcbase pig tron for 
the manufacture of these rails. May be it) did, but if so, 
ithad one of two duties to perform: cither to have resold 
that pig iron in open market when it foresaw that Hinck- 
ley was not going to have them use it in making his rails, 


and held him for the loss; or clse they should have manu- 
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factured this pig tron into standard steel rails, shipped the 
same to Chicago, where there was a daily demand and a 
market, tendered them to the purchaser, and on his refusal 
to take and pay for the same, disposed of them at the cur- 
rent market rate, which was about $55 per ton, and have 
looked to the purchaser for the loss sustained, which would 
have been only about $3, and thereby have come within 
the purview of the law laid down by Judge SELDEN in 
flamilton v. McPherson, supra, and inflicted upon. its 
customer the least possible injury. 

Apart from the rails necessary to repair old track, 
1,000 tons or less, it was immaterial to Hinckley how the 
rails were drilled for fish-plates, ashe wrote in his letter of 
April 1, 1882. These fish-plates were made standard 
sizes to fit standard rails, and so far as new track was con- 
carned one style was as good as another. 

The reservation by Hinckley of the right to give in- 
structions regarding this drilling was not a condition pre- 
cedent to the construction of the rails, except in so far as 
he might elect to avail himself of it. The Steel Company 
was not bound to watt bevend a reasonable time for such 
instructions, and if not given far enough in advance to en- 
able them to have gotten out the rails and delivered them 
within the time fixed by the contract, they would have 
been justified in drilling the holes to a common standard 
for fish-plates in general use and tendering the same, and 
Hinckley would have been estopped from setting up the 
defense that they were not drilled to his liking; and such 
rails would have found ready sale in the Chicago market 
during that summer at $55 per ton, or only $3 less than 
the price to be paid by Mr. Hinckley. 

The contract having been broken in May immediately 


apon Tlinckley’s failure to furnish drilling directions for the 


!,000 tons, or that month’s delivery, the measure of dam- 
ages would have been the difference between $58 perv ton 
and the market price in Chicago in the month of May, and 
could not have exceeded $18,000 on the entire contract: 
and if the court shall find that Hinckley was in default only 
as to giving drilling directions for the May delivery, then 


the damages would only be $3,000. 


In Wasterton v. Mayor, cte., 7 Will, 71, the court 
announced the settled law in this language: “ Where the 


“ contract, as in this case, is broken before the arrival of 


- 
o 


the time for full performance, and the opposite party 


elects to consider it in that light, the market price on the 


~ day of the breach is to govern in the assessment of dam- 
“ages. In other words, the damages are to be settled and 
“ascertained according to the existing state of the market 
‘atthe time the cause of action arose, and not at the time 
‘fixed for full performance.” | 

Further on the court says, page 72: ° /f there was 
‘a market value of the article in this case, the question 


‘would be a stmple one. As there ts none, however, the 


“partics will be obliged to go into an inquiry as to the 
‘actual cost of furnishing the article at the place of de- 


_ 


“Livery. 

Judge NELSON based his opinion upon eorman  v. 
Nash, 9 Barn. & Cress. 145, and other cases, cited on 
page 7O. 

If steel rails had advanced to $60 per ton, and the 
Steel Company had failed to make the rails, Mr. Hinckley 
could have gone upon the market and purchased the rails 
at the advanced price, and his measure of damages would 
have been the difference between what he would be obliged 


to pay and the contract price. This proposition will not 


be controverted. The authorities are, I think, in harmony 
on this question. 

Wherein does the difference consist?) When the mar- 
ket declined, the defendant in error, by subjecting itself to 
all the contingencies of making the rails, could have sold 
them for the current market price, and its measure of dam- 
ages would have been the difference between that price 
and the contract price. It will not be claimed that it would 
have cost the Steel Company any more to make the same 
erade of rail and sell it at $55 per ton, the current market 


price, than it would to sell at $58 per ton. 


[call especial attention to Jasterton Vv. Jayor, because 
the court below cites it as governing in this case, which 
scems to me to be a misapprehension, because the court, 
in JJasterton v. Mayor, points out the fact that the article 
there in controversy had no warket valice. 

If this court, in the present case, shall come to the 


conclusion that steel rails had no market value in Chicago 


in the summer of 1882, then I concede that the rule of 


damages fixed in the Masterton case must control here, 
contending, however, that in this case due allowances were 
vot made for risk, ete., which ought to have been allowed 
in reduction of damages. 

By the judgement rendered, the plaintiffs in the lower 
court were permitted to go on during that season filling 
other contracts and making their profits for materials act- 
ually furnished and labor actually performed, and at the 
same time accorded them profits upon labor and material 
neither performed nor furnished, upon a basis of the differ- 
ence between the cost of manufacturing and delivering 
the goods and the price stipulated in the contract, relieved 


of all care and responsibility, or a due diligence to protect 


its customer under the law, or regard for the rights of such 
customer. 

This is not correct inlaw, nor is it sound in morals. 

The business embarrassments of Mr. Hinckley may 
have led him into a breach of his contract, but that affords 
no justification to the defendants in error to inflict upon 
him an irreparable injury. 

lam aware of the fact that the court below does not 
find that there was, in fact, a market price for steel rails in 
Chicago during the summer of 1882, but such was the 
evidence before the court, and if the measure of damages 
adopted by the court was wrong in law, this court, on 
review, Will reverse, without inspecting the record and 
without regard to any results which would have followed 
from the adoption of the rule here insisted upon, to wit: 
The difference between the contract price and the market 
price at the time and place the goods were to have been 
delivered, 

The court, as | said) before, in this age of railroads, 
will take knowledge of the fact that rails are as much arti- 
cles of commerce as any other manufactured article in gen- 
cral use. 

There are cases like that of the Philadelphia, W777: 
mington and baltimore Railroad Co. v. Howard, 13 How. 


307, where the breach consists of an attempt on the part 


of a party for whom specified labor is to be performed to 


rescind the contract, as, for instance, a contract for the 
orading of a road-bed, which can have, in the nature of 
things, no market value. In such cases, the only possible 
way to arrive at the Injury sustained by the contractor is 
to ascertain his profits had he been allowed to finish his 
contract ; that is, the difference between the price stipulated 


to be paid and the cost of doing the work. 


even in acase of that kind, the injured party ts not 
justified in lving idle and in not employing his time at the 
best profits he may be able, so as to reduce the actual 
damage to the lowest possible amount ; nor would he be 
permitted to make equal profits out of other contracts 
performed within the time provided for performing the 
contract out of which he might claim damages for a 
breach, for this would be allowing him double profits, that 
is, he would be permitted to speculate on his adversary’s 
misfortunes. 

In the case before the court there ought to have been 
some accounting as to the volume of business done by the 
defendant in error during the time in which its contract 
with plaintiff in error was to have been fulfilled, as well as 
its profits arising from such business, with a view to ascer- 
tainine whether or not the defendant in error did not make 
quite as much profits by other contracts entered into and 
performed during that period, or, at least, to an extent 
which ought to materially diminish the damages allowed 
against the plaintiff in error. 

The evidence on which this judgment is founded ts 
not relieved from doubt. The court below found that the 
defendant in error, immediately after making the contract, 
purchased the necessary material for making the 6,000 tons 
of rails, and that the same declined between that time and 
September ist. This finding was based upon the testimony 
of Mr. Smith, the superintendent of defendant in error 
The deprectation seems to have been about $3 in the 
pig iron, which was the principal ingredient going into the 
rails. But it was also found by the court that 4,000 tons 
of the material had been consumed in making the = rails 
which went to Port THTuron, in Michigan; and it was further 


found that defendant in error’s mill was in constant opera- 
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tion during that summer, except for a short time in July. 
As the defendant in error makes no pretense of having ex- 
pended any labor in or about the Hinckley contract, would 
not its damages be limited to any loss it sustained by 
reason of this depreciation in the cost of pig iron? Un- 
der all the circumstances in this case, it seems that this 
company should be restricted to its actual damage, if any, 
sustained by this purchase of material, when that loss, or 
damage, can be ascertained, 

Had the Steel Company in July and August purchased 


other material at the largely reduced price, and manufac- ' 


tured and delivered the 5,000 tons rails, which they could 
have drilied as they pleased, as Hinckley wrote in_ his 
letter of sapril ist, thev would have fully made up any 


\ loss sustained in the manufacture and sale of the rails in 


“7 


Michigan, as they could have sold the same at the market 
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price of $55 per ton, and out of a cheaper raw material, 


and thereby have lessened their claim for damages against 
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Hinckley; and this, as [| have shown, they were in duty 
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bound to do. Or, if Hinckley had accepted the 5,000 tons 
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July and August deliveries at the coutract price, made from 
material bought at a reduced price, the Steel Company’s net 
profits on the 5,000 tons would have made up for losses on 


the 1,000 tons, and the company will not be heard to say 
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that Hinckley would not have accepted, because thev never 
tendered the rails. A 
LTT. | 


Ww Qn the theory adopted by the District Judge 
bj } : Jud: 
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who tried the case, the damages and judgment thereon 


} would have amounted to only $41,600. This may be 
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readily ascertained by a computation, under the rule laid 
; down by the court. As will appear from the record, the 


finding and judgment were $42,400. This was an entire 


30 


judgement, and cannot be affirmed in part and reversed in 


part, but must be reversed in whole, with directions to 


the court below to enter judgment for a correct amount. 
That also seemed to be the law tn New York, both 

prior and subsequent to the adoption of a code by that 
State. 

Tillen v. Kineston Mutual Ins. Co., 1 Seld. 

400. 

Parker v. Van Houden, 7 Wend. 145. 

Smith v. Fansen, 8 John. 141. 

Bradshaw v. Callaghan, [btd. 558. 

Flower v. Allen, 5 Cowen, 654, 668. 

Van Bakkelin v. Ingersoll, 5 Wend. 341. 


The reasons for the rule, in its) practical application, 
are Clearly illustrated in Story vo The N.Y. & H.R. R 
Co., 2 Selden, 89(6 N. Y.), where a judgment was ren- 
dered for a specific sum, on account of certain work done 
under a contract, and another specific sum as damages 
for a breach of the same contract. In that case the judg- 
ment was affirmed as to the work done, but reversed as to 


damages assessed by reason of a breach of the contract. 


Ihe court, m Sorry v. f#e N.Y. & Ff. RR. -R. Co., 6 
N. Y¥. 89, said: ° The first question is, whether the 
“Supreme Court had authority to affirm in part and reverse 
‘in part the judgment of the Superior court 

“ TP see no objection to the exercise of such a power 
“The present Supreme Court, in each district, has the 
‘same powers and exereises the same jurisdiction as our 
~former Supreme Court. Phat court often exercised the 
power of affirming in part and reversing in part a judg- 
‘ment brought in review before it on writ of error, wher 


‘such Judgment was for aistinet things.” (Smith v. Fan- 
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sen, 8 John. Ill; Bradshaw v. Gallagher, ld. 558; 
‘Anonymous, /d. 340; see, also, Benson v. Mann, 13 1d. 
“460; Welliams v. Sherman, 15 1d@.195; Dennison v. Col- 
“Zins, 1 Cowen, 112; Parker v. Van Houden, 7 Wend, 


147; Sheldon v. Ournten, 5 Hill, 442, and note {a) 11.) 


“The principle settled in these cases seems to be this: 


That where a pgudgment ts not crtire, but is for different 


- 


“things separable in their nature, and separated on the 


‘record, the Supreme Court, under its common law 


‘powers, May reverse in part and affirm in part. In the 


- 


‘present case, the two grounds of recovery are in their 
“nature distinct, and are in fact separated through the 
“whole proceedings. The testimony, which shows. the 


~amount due for work done, has no bearing on the claim 


- 


‘for damages for a breach of the contract, and 77ce versa. 


- 


~The referees considered the two subjects separately, and 
“report a distinct amount for each. There is no contro- 


versy about one, while there is a serious question about 


‘the other. On the whole, I think this is a proper case for 
reversal in part and affirmance in part, provided the part 


ae 


reversed is erroneous. | 


This is the language of the judge writing the opinion, 
and seems to be in harmony with the rule laid down by 
other courts, although a majority of the court in that case 
were not of opinion that there could not be a reversal in 


part and an affirmance in part cf the judgment at all. 


But where the judgment is an entirety, and legal 
erounds enist for a reversal of a part, the whole must be 
reversed, and the cause sent back to the trial court. with 


instructions. 


This rule I invoke here, and should no other cause for 


reversal be found to exist by this court, T ask that the 


, 
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whole case be sent back to the Circuit Court and the judg- 


ment corrected there. 


This court, in Phillips, etc., v. Seymour et al.,git U. 
S. 646, reversed the cause because a certain specific sum 
was found by the jury which ought not to have been 
allowed. This ruling does not seem to be in harmony with 
the rulings of other courts, but it is not in conflict with the 
rule here invoked—that where the judgment ts an entirety, 
this court cannot reverse in part and affirm in part. 

Even applying the rule laid down in PA2llips v. Sey- 
pmour ct al., G1 U.S. 646, this case must be returned to 


the court below for a correction of the error. 


IV 


The fourth ground of objection goes to the admission 


of evidence offered by the defendant in error, over the 


objection of plaintiff in error. 

Upon the theory of the plaintiff below, that its measure 
of damages was the difference between the cost of manu- 
facturing and delivering the rails in Chicago and the price 
to be paid for the same by the defendant, Hinckley, and in 


order to arrive at such cost, Mr. H. P. Smith, the only 


witness on that point, was asked to state the elements of 


cost in detail for roiling the rails. To this question 
objections were interposed, but the court below overruled 
the objection, and allowed the question to be answered. 
In order to answer the question, the witness produced a 


memorandum, in writing, made by some one else, as 


dictated by the witness from original entries in the books. 


of defendant in error, previously abstracted by him in 
pencil, This memorandum, or extract, merely showed the 
items and cost of manufacturing a single ton of the rails, 


or a deduction arrived at by the witness from the entries in 


ap 


| OPA ag 


ieee 


— of ome a 4 


39 


the company's books, showing the gross cost of the entire 
materiai—of what it would cost to make a single ton. It 
Is. very clear that calculations had to be made from 
such entries taken in gross; and to allow the use of this 
memorandum or extract thus prepared, without giving the 
other side a chance to examine these books, for the purpose 
of a cross-examination and a ‘personal Inspection, to 
ascertain whether or not the witness might not have been 
in error as to this computation or method of reaching what 
he considered the cost of making a single ton of the rails, 
was to deprive the plaintiff in error of one of the most 
certain safeguards against a fraud being practiced upon 
him. 

Further, this extract seems to have related to the 
manufacture of rails in August, 1882, when the cost of pig 
tron had depreciated about $3 per ton below the value of 
that article in March or April preceding, but figured ou, 
from records running through a series of months preceding. 

Further, the court below not only permitted the witness 
to use this extract, which, he says, was written out by a 
book-keeper as he — the witness — called off items from a 
pencil memorandum which he had taken from the books of 
the Steel Company, but, against the objections of counsel 
for Mr. Hinckley, this loose memorandum was treated by 
the court as a piece of evidence. The court allowed the 
witness to read the items from the paper. This memoran- 
dum was the result of his conclusions from the examination 
of a large number of entries in certain books of his com- 
pany, liable to be wrong in point of correctness in figuring] 
and also wrong in not being reached upon a correct or lega, 
basis or theory of ascertaining the cost of one ton from a 
mass of various materials bought to fill this large order, 


as well as other orders. 


. 
LL TY  * 
” palatine’ 


40 


Nothing is plainer than that the original source of. in- 
formation ought to have been produced, that it might not 
only have been inspected, but that the witness might have 
been cross-examined and have demonstrated his results as 
correct in fact, and that his theory of arriving at his con- 
clusions, as exhibited by this memorandum, was one 
approved by the courts. 

| do not charge that any fraud was practiced on 
plaintiff in crror by the use of this memorandum, but | 
submit that by its use not only a gross fraud could have 
been practiced upon him, but that he also might have been 
made the unwilling victim of an unintentional mistake. 

By the methods used to reach the cost of manufactur- 
mg these rails at Pittsburgh the plaintitf in error was denied 
the usual precautions to avoid a wrong being pervetrated 
upon him, or an error innocently committed whereby he 
would have to suffer, and the practice is one that should 
not be tolerated. In a case of this kind, where a judgment 
has been rendered for the large sum of $42,400 as damages 
for a mere breach of a contract, the evidence ought to be 
convincing, and every rule governing the admission of 
evidence ought to be strictly enforced when invoked by 
the party against whom the damages are sought. 

The original records of the company were in existence 
at the time of trial, and being the best evidence of the 
facts shown by them, their production, under the rules 
eoverning the admission of evidence, was proper and 
necessary When sought to be used by the plaintiff. in mak- 
ing Out Its case. 

It will be said that the only office this extract, or 
memorandum, performed was, to refresh the memory of 
the witness, who claimed to have bought all the material 


and knew the prices. 
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Conceding this to be true, we are entitled to know 
whether this memoranda correctly stated the facts. Mr. 
smith either knew, independent of any record, what he 
paid fer the raw materials which he had bought during 
that season, to fill the contract in question and other con- 
tracts, or else the prices had escaped his memory, and it 
became necessary for him to revive his recollection from 
some source where it was known to him to be correctly 
preserved. It is manifest that the latter alternative was 
true, because without the aid of this memoranda he was 
unable to state the items and their cost, and in using this 
extract several chances for error intervened. — First. he 
may have made a mistake in taking his pencil notes from 
the books; second, the bookkeeper may have made a mis- 
take in writing out the extract as dictated by the witness 
to him from the pencil notes; third, the books themselves 
might have disclosed errors if they had been produced; 
and = fourth, which ts much more material, the paper 
memoranda was the result of a computation of the cost 
of manufacturing one ton of rails, deduced from a book 
=tatement of the cost of a large amount of raw materials of 
various kinds bought in mass, to fill this and other orders 


during the spring and summer of 1882. 


This point becomes material in the argument, because 
the court found from this very evidence that the cost to 
the plaintiff to manufacture and deliver the rails during 
that season would have been $50 per ton, when it was 
shown that during a part of the season it would have cost 
$55 per ton to have alone manufactured the goods in Chi- 
cago. The discrepancy being so great, raises a strong pre- 
sumption, or suspicion, that Mr. Smith was in error, some- 
where, regarding his estimate of cost in manufacturing and 


delivering the rails in question. 
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The point under discussion is elementary. It is un- 
necessary to cite authorities at length. The cases of Zay- 
lor v. Riggs, 1 Pet. 591, and Dehane v. Moore, 14 How. 
253. announce the general principle involved. 

There was another serious departure from the rules 
regarding the admission of evidence at the trial of this 
eause. Over the objection of plaintiff in error, the witness, 
Smith, was permitted to testify as to what took place 
between the company and Odell, the agent, who negotiated 
the sale to Hinckley, and relating to the same, notwith- 
standing the correspondence was in writing in the posses- 
sion of Odell and the company, and no accounting for its 
absence, or foundation laid for the admission of secondary 
evidence. 

It was part of the plaintiff's case to show that it was 
advised of Odell’s actions in the premises, and that it rati- 
fied and approved them. [n the progress of the trial it 
appeared that all communications between the company 
and Odell were by letters and telegrams in the possession 
and control of the company and its agent relating to this 
matter, yet the correspondence was not produced nor its 
absence accounted for, and oral evidence of the contents 
was admitted. 

If this evidence was material in the case to enable the 
plaintiff to recover, it was due to the defendant that the 
best evidence of the facts should have been introduced at 
the trial. The same rule of evidence covering the other 


branch ts applicable here. 


In his opinion the court below cites, as applying to 
this case, the cases of Aasterton v. Mayor, ie... 7 Hill, 61; 
(. S.v. Speed, 8 Wall. 77, and Rk. RX. Co. v. Howard, 13 


(low. 307. In those cases there was no market value for 
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the articles on which the labor and material were expended. 
Necessarily, the rule of damages as therein announced was 
the only one which could have been adopted in those 
cases. But an entirely different question presents itself 
when the manufacture of a commercial article, having a 
market value, is under consideration. The court did not 
treat the Steei Company as having any obligations to fulfill, 
except a literal compliance with the contract, and disre- 
earded the rules of law laid down requiring contractors, 
under such circumstances, to use due diligence and to so 
act themselves as to inflict the least possible injury or 
damage upon those with whom they may have dealings, 
and whose condition may be such that a breach of contract 


would be unavoidable 


In €. Sov. Speed, this court considered © release from 
trouble, care, risk and responsibility attending a tull exe- 
cution of the contract,” ground for making a“ reasonable 
deduction; but no deduction was made in this case. 

Further, the court below attached undue importance 
to the matter of drilling for fish-plates. The cost of these 
coupling attachments was insignificant—only $130 per 
mile—and in building new road, the fish-plates, or coup- 
ling attachments, are procured to fit the rails as drilled, 
which cost $5,000 to the mile. This was shown in the 
letter from the company, of March 29th, and Hinckley’s 
answer of April rst. In those letters we learn, fvs/, that 
manufacturers of steel rails keep rails in stock drilled, 
ready for use, and, second, that, so far as Hinckley was 
concerned, those stock rails, already drilled, would answer 
for his new track Just as well as rails drilled upon any other 
standard. White the importance of the rails being drilled 


in some peculiar way was apparently maenified in the 


eee ee ee 


—- 
} * 
. 
; > 
‘ 


44 


mind of the court below, still, in his findings, the learned 
judge did not find that it was xecessary for the company to 
have drilling directions, but ‘fat 7 was usual and 
‘customary for the customer of steelratts to give directions 
“as to the drilling thereof, and that each ratlroad com- 


“pany has its own special rules for drilling,” which illus- 


trates what I have before said, that it is wholly a matter of 


taste, or caprice, and that there can be no superior merit 
in one style of drilling over another. 

| have contended that the court below, upon his own 
theory of damages, ought to have mitigated the damages, 
because of the risk, etc., which the company escaped in 
not making the rails, a rule which this court applied in 
U.S. v. Speed, supra, and in this case another element 
eught to have been considered in mitigation of damages, 
to wit: interest on the capital invested in the company’s 
“plant.” On the theory of “ profits” in a manufacturing 
business, interest on capital invested is a very proper item 
of deduction in order to arrive at the true net gains. This 
element could not have entered into the case of WU. S. v. 
Speed, because no “ plant,” or invested capital, was in- 
volved, as in this case. 

Qne more consideration, The company accounted 
for 4,000 tons of rails made out of material bought for the 
Hinckley contract, but did not account for the other 2,000 
tons. [tis a fair presumption that it lost nothing on these 
2,000 tons, and it should have shown a loss, in order to 
recover, on the theory of the trial court. 

In the case at bar there is nothing to indicate unwill- 
meness on Mr. Hinckley’s part to accept the rails. It was 
simply inability. Tf it was permitted to look into the 
record further than to apply what is therein contained to 


the special findings of the court, and the law governing the 
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several questions raised, this court could satisfy itself that | 
the plaintiff in error was led into the belief that the com- a 
pany’s mill was in active operation during that season, and 
that his inability to carry out the contract would not oper- 


ate to inflict any serious loss upon the defendant in error; 


ota ee Ee eemeoe 


and I believe that upon a careful accounting it can be 


demonstrated that less than one quarter of the amount of 


a en 


the judgment rendered in this case will fully ‘compen- 
sate it for any possible loss it may have sustained arising 


from any breach of the contract on the part of Hinckley. If 


; 
; 
; 
i 
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so, and the Steel Company can be “* made whole” by the 
payment of a very much less sum than $42,400, equal jus- 
tice demands that such a result should be brought about, 
if possible. 

If this judgment shall stand and eventually paid, it 
will be a severe punishment upon plaintiff in error for his 
misfortune in not being able to carry out his contract. 

Of course, a reversal of that judgment by this court 
must be on the ground of some error of the court below, 
of which this court has cognizance. 

I submit that such error was committed. 

THOMAS Ss. MCCLELLAND, 
Counsel for Plaintiff in krror. 
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‘IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, A. D. 1886. 


a>. 


FRANCIS E. TINCKLEY, 
Plaintiff, tw Lervror, Error to the  Cir- 


cs. cuit Court of the 

United States, for 

THE PITTSBURGIIT BESSEMER STEEL Northern District 
COMPANY (LIMITED), of Illinois. 


Defendant im Error, 


<->. 


STATEMENT. 

The declaration in this case consists of two special 
counts and the common counts in assumpsit. The action 
is based upon a written contract between the parties, set 
out, in the first count, according to its tenor and effect, 
and, in the second count, 7z hec verba, dated February 
18, 1882. No objections have been taken to the form or 
substance of the declaration, and the only plea is the 
general issue. ‘The defendant in error was plaintiff in the 
trial court, and recovered judgment for the sum of $42,- 
400 damages and costs of suit, and it is from that judg- 
ment that the pending writ of error is prosecuted. 


The case was submitted to and tried by the’ presiding 
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judge of the court below, without the intervention of a 
jury. The of7uzon of the learned judge, his special find- 
vnes of facts, and the é/// of exceptions are contained in the 
record, The defendant in error makes no complaint of 
the theory adopted by the learned judge in the court be- 
low in the assessment of damages; but, adopting that 
theory, is obliged to admit that the learned judge made a 
mistake in the result, as shown in his opinion on page 12 
of the printed record. [t is a mere mistake in figuring, 
by which the judgment is made $800 more than it should 
be. Hle evidently intended to render a judgment for the 
difference between $48,000 and $6,400, which = should 
have been $41,600 instead of $42,400. For this ditter- 
erence of S800, so clearly appearing as a mistake in sub- 
traction, the defendant in error has entered a resttitur. 
This arithmetical error in nowise aflects the merits of the 
case on the part of the defendant in error, except as to 
the amount so remitted. 

The contract sued on bears date February £5, 1882, 
and was for the manufacture, sale and delivery, by the de- 
fendant in error to Hinckley, the plaintiff in error (who 
agreed to purchase and pay for the same), of * 6,000 
‘vross tons of first quality steel rails, to weigh fifty-two 

(52) pounds to the yard.” 

«Said rails are to be made of the best quality of Bes- 
‘semer, and to be subject to inspection as made and 
‘shipped, and to be well straightened and free from 
* flaws, and fo be drilled as may be directed. 

“Deliveries to begin in May, 1882, in which month 


‘one thousand tons shall be delivered, and to continue at 


¢ 


‘ the rate of twenty-five hundred tons per month after 
‘July 1, 1852, until finished,” strikes and accidents, etc., 


excepted. 


(5 


The price and terms of payment were $55 per ton of 
2,240 pounds of pfueshed steel rails, discharged from ship 
or free on board cars at Chicago. Payment to be cash, 


on delivery of inspector’s certificate for each 500 tons, as 


fast as delivered, and if delivery was delayed cv/hout 
Jault of sicel company, payment to be made in cash upon 
completion and delivery of each 500 tons at Chicago and 
inspector's certificate. (Rea, 5.) There was a_pro- 
vision in the contract (Rec., 6) that, upon giving thirty 
days’ notice, the plaintiff in error should have the right 
to make one-half of the order fifty-six (56) pounds per 
yard, pattern No. 4 of the steel company; but no such 
notice was ever given. 

The claim of the defendant in error is, that it made 
all necessary arrangements for the execution of this con- 


tract, and was, at all times, ready, able and willing to fulfill 
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and execute the same on its part; that 1t was induced 
by the representations of the plaintiff in error, and by his 
failure to furnish drilling directions, etc., to delay its execu- 
tion until the time mentioned in the contract for its execu- 
tion had elapsed, when the plaintiff in error absolutely 
refused to receive or pay for the rails, or to give any 
directions in respect to them, alleging, in substance, that 
he had made a much more favorable arrangement for 
the purchase of steel rails than his contract with defend- 
ant in error provided for. (Rec., 20.) 

The proof shows that steel rails declined in price from 
the date of the contract to September of the same year. 
That the capacity of the mills of defendant in error was 
equal to the production of the 6,000 tons of rails within a 
period of three or four weeks, and that those mills were 


idje for want of work for three weeks in the summer. of 
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1882, and within the time limited in the contract for its 
performance. 


The statement of facts, which prefaces the brief and ar- 
vument of counsel for plaintiff in error, on its face, is simply 
an abstract of the several matters offered in evidence on 
the trial. I wish to supplement it with a few sugges- 
tions: 

1. The contract sued upon was entered into by 
Hinckley with a manufacturer and not with a merchant. 

2. The steel rails contracted for, were not manufact- 
ured when the contract was made, and the contract in- 
volved the necessity of manufacturing the rails con- 
tracted for and of making preparation for so doing. 

3. The rolling-mill and other facilities for the manu- 
facture of steel rails, was a permanent investment of the 
defendant in error. Interest and other expenses on that 
plant were continuous, whether the mill was in operation 
or not. 

4. Ilinckley persistently postponed the execution of 
the contract under various pretenses (whether true or 
not is immaterial) and zzduced the defendant in error, as 
a matter of accommodation to him, to delay the making 
of the rails until the time for the performance of the con- 
tract, as expressed upon the face of it, had expired; and 
then absolutely refused to give any directions as to the 
manufacture of the rails, and “declined to take any rails 
‘‘ whatever under the contract,” alleging “ that he had 
‘‘ made other arrangements for the rails at a good deal 
“better figures,” etc. (Testimony of Mr. Norton, 
Rec., 20. } 

5. During the entire time whilst the contract was 
pending, Hinckley refused or neglected to give drilling 
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directions, as he had reserved the right to do by the con- 
tract, without which the rails could not be completed as 
required by the contract. The testimony of Jones, 
Moore, Draper and Jordan (Rec. 26, 27) is conclusive 
that drilling is part of the manufacture of rails, and that 
drilling directions were necessary to enable the manu- 
facturer to fill the contract. 

6. The price of manufactured rails, as well as the 
price of materials, constantly declined from the date of 
the contract down to the time (September 15, 1582) 
When Hinckley absolutely refused to give any directions 
or to receive the rails. 

7. Until the final refusal, Hinckley was simply apply- 
ing for delay and a modification of the terms of purchase. 
Lhe delay was at his instance and for his accommodation. 
His request for modipcation of the terms of purchase was | 
refused. (Rec., 19 and 20.) 

The foregoing suggestions, deduced from the bill of ex- 
ceptions in the case, are in harmony with the “ special 
“findings” of the learned judge, before whom the case 
was tried, and represent the facts important to the deter- 


mination of the legal questions involved. 


ARGUMENT. 


| see little occasion for an extended review of the lengthy 
argument of the learned counsel for the plaintiff in error. 
The whole testimony in the case, 7/ the court will consider 
apart from the “special findings,” justifies those “ find- 
ings,” in this respect, at least, that the defendant in error 
was, at all times, ready, able and willing to execute its 
part of the contract, explicitly and according to its exact 
terms and provisions. The substance of the argument 
for Mr. Hinckley is that the defendant in error showkd 
have disregarded his requests and failures, and manu- 
factured the rails for general commercial purposes 
(which was entirely outside of its business), tendered 
them to him and then sold them in the market for Hinck- 
ley’s account, charging him with the difference between 
the contract price and the price realized. 

Without any special reference fo authorities, it may 
be admitted that, if A contracts to purchase of B 
as a merchant, a certain. specified lot of goods, 
to be delivered at a specified time, at a fixed 
price, and fails to take and pay for them = as_ speci- 
fied in the contract, the difference between the con- 
tract price and the market price, at the time delivery was 
to be made, is the measure of A’s damages, in a suit 
brought by him against b for breach of the contract, and 
this is, absolutely, without reference to the fact whether A, 
upon 13's refusal to take the goods, had sold them in the 


general market or not. The present case 1s not of that 


te or 
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kind, and the results of it, therefore, do not depend upon 
the rule deducible from such conditions. For the right 
application of the rules of law to the present case, in a 
general way, I much doubt if I can do better than to refer 
the court to the opinion of the learned judge before whom 
the case was tried, contained in and made a part of the 
record of the case, excepting, of course, the mere mis- 
take of arithmetic, apparent on the face of the opinion, 
which has been cured by a renvtlitur entered in the Cir- 
cuit court. To that opinion I wish to add the following 


suggestions by way of supplement. 


The contract made by Hinckley was with the Pitts- 
burg Bessemer Steel Company, as a manufacturer; and, 
Whilst it is true, that the terms for delivery were specified 
in the contract, the time for the performance of a con- 
tract 1s not of its essence, unless expressly made so by the 
contract itself, and therefore may be varied or modified, 
at the pleasure of the parties. Hinckley, @y 27s own acts, 
excused and prevented the execution of the contract by 
the steel company, or induced the company, for A7s own 
accommodation, to delay its execution according to its ex- 
press terms. The consequences of such delay, therefore, 


must be charged against him alone. 
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The drilling directions were necessary to enable the con- 
pany to complete the rails as the contract provided. 

The clause of the contract here pertinent (Rec., 14) 1s, 
“said rails to be made of the best quality of Bessemer 
“steel, and to be subject to inspection as made and 
ehtened and free from flaws, 
“and to be drilled, as may be directed.” DIRECTED BY 


« shipped, and to be well stra 


wHom: The court must answer the question. /¢ appears 


that Hinckley not only did not give drilling directions, 


o 


but that upon repeated requests for them he delayed 


and postponed the giving of them, and finally refused to 
do so, as well as refused adso/ute/y to execute the contract 
on his part, the reason assigned being, in substance, that 
he had made other and better arrangements for the rails. 
The only inference deducible from these facts is, that 
[linckley preferred to take the chances of an action at 
law for violation of his contract to the fulfillment of it on 
his part. 

If the court will go behind the “ special findings” to 
determine the facts upon which those “ speceal findings” 
are predicated, I would call attention to the letter of 
the agent of the steel company of March 29, 1882, and 
Mr. Hinckley’s answer thereto of April 1st (Rec., 15, 16). 
The agent’s letter says that the company has on hand 
1,200 tons of fifty-two pound rails, drilled in a particular 
way, and then says: “We may wish to turn these rails 
“in on your May delivery; if so, will this delivery suit 
“your” The answer is: “ Yours of the 29th is received, 
“and L have carcfully considered the contents. The first 


‘‘ thousand tons of rails that we are to receive under our 
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“contract are for repairs of old track, avd ¢t well be nec- 
“essary lo dave them punched to fit our present plates. It 
“ait was for new track, independent, the punching which 
‘you name would make no diflerence; sovry not lo be able 
“ to accommodate you, but do not see how Lcan well do it 

I refer to this as showing that Hinckley understood, 
that by the terms of the contract he had reserved to hime- 
se// the right of directing how the rails should be drilled, 
and that he would not be obliged to accept, under the 
contract, any rails unless they had been drilled as dvrected 
by him. There is nothing in the contract distinguishing 
the first 1,000 tons from the remaining 5,000, either as to 
drilling or inspection. Mr. Jordan, engincer of the Chi- 
cago, Burlington and Quincy Railroad Company (Rec., 
27), says: “It was usual with his company to give direc- 
‘tions for drilling before the rails were rolled. 21 rad/ es 
“© yol now considered finished until it ts drilled. Lt is part 
“ of the manufacturer’s business to drill the rails.” The 
tesumony of the other witnesses, already referred to, all 
practical railroad men and called as witnesses by Mr. 
Hinckley, substantially concurs in this statement. 

It is admitted by counsel, that the correspondence and 
testumony excused the steel company from manufacturing 
and delivering the 1,000 tons of rails in| May, and that 
Hinckley is responsible for the loss on that part of the 
order. Simply as a question of fact, does Ilinckley stand 
in any better position respecting the remaining 5,000 tons: 

The record shows the correspondence between the 
parties (pages 15 to 21), but I especially call attention. to 
the letter of Mr. Smith, the business manager of the steel 
company, to Mr. Hinckley, of date of June 23, 1882 


(page 19), as follows: 
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+ Kindly note that we are ready to commence rolling 
“on our contract with you for July deliveries, also to 
cover 1,000 tons specified for May, which we are ( were ) 
“prepared to roll and deliver in that month, but which 
‘you asked us to postpone. 

* As we paid high figures for the material to make 
‘these rails, and fave no work jor our mill in place of @, 
“we must respectfully ask you to furnish patterns and 
‘specifications, as provided in the contract, z7/houl fur- 
‘ther delay, and trust you may be in shape to do so.” 


‘To this letter there would seem to have been no reply: 


one 


or, on the 30th of August, Mr. Smith, in writing to Mr. 
[linckley (Rec., 20), says: * We have been anxiously 
‘carling some reply from you to.our respects of “fune 23d, 

and would remind you that the time for the completion 
“of your contract with us has expired. We shall be 
‘pleased to know at once whether you expect to take the 
‘rails or not,” ete. 

The remainder of the letter invites an interview with 
Mr. Hinckley, at Pittsburg, and in his reply, under date 
of September 1, Mr. Tlinckley ( Rec., 20), taking no note 
of the request for information as to the furnishing of the 
rails, simply suggests that he cannot go to Pittsburg at 
present, and that 1t might be convenient for Mr. Smith 
(perhaps;) to meet him in New York at some future 
time. 

This is so characteristic of the shutHing and procras- 
tinating disposition of the man, as illustrated throughout 
this whole transaction, that I have ventured to refer to it 
more specifically, perhaps, than was necessary. Two 
weeks later, Mr. Hinckley, when directly applied to by 


\Ir. Norton, as the representative of the steel company, 


~. Ga 
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said “ that he declined to take any rails whatever under 
“the contract; that he had made other arrangements at a 
“wood deal better figures.” ( Rec., 20.) 

It was upon this testimony, and much more of the same 
character, that the learned judge of the court below based 


his * special findings,” and I submit that he was fully 


justified therein in respect to this part of the case. 


Es. 


The performance of the contract on the part ot the 
steel company had been deferred, at Hinckley’s persistent 
request, when he was fully advised that such delay would 
leave the mills of the steel company without work. | 
am not aware of any rule of law which wouid visit the 
consequences of such a delay upon the steel company, 
or which would require the company to manufacture the 
rails 7a disregard of the request of Mr. Hinckley and 
place them upon the market for sale for his account and 
protection. 

Mr. Hinckley finally refused, absolutely, to take any 
rails under the contract, and the damages awarded against 
him, were less than the amount of the profits which 
would have been realized by the steel company from its 
execution. 

Under this general statement IT will consider the several 
propositions of the counsel for Myr. Tlincklev so far as 


they seem to require a reply. 


x 


IV. 


Counsel claims that the giving of drilling directions 
was vol a condition precedent to the performance of the 
contract by the steel company. 

The entire correspondence between the parties is a 
refutation of this proposition, as a watler of fact, even if 
that question is not settled by the findings of the Circuit 
court. The cases cited from sth [linois Reports do 
not apply here. Cases do not take the place of facts. 

The supplement to this proposition, viz: that Hinckley 
waived his right to give such directions, as to delivering 
for July and August, by his letter of April r, 1552 ( Rec., 
16), is equally untenable. ‘That letter relates only to the 
1,000 tons for May delivery, and the subsequent corre- 


spondence contains no intimation of such Waiver. 


\. 


The second point in the brief of counsel for Tlinckley 
is, that the damages assessed against Ilinckley for viola- 
tion of his contract, should have been the difference be- 
tween the contract price and the market price of the rails 
at the time and place of delivery, instead of the difler- 
ence between the contract price and the cost of the rails 
to the steel company, and under this heading there are 
several subdivisions. 

The main proposition, and this may be said to include 
all its subordinate parts, involves this absurdity, viz.: That 


after [linckley had. for his own accommodation, Aersiaded 
7 ) ) 


the steel company to delay the execution of the contract, 
until the time for its performance had expired and then 
awhsolutely refused to receive any rails under the contract, 
the steel company should have manufactured 6,000 tons 
of steel rails in some hap-hazard manner, and put them 
upon the market and sold them for Hlinckley’s account in 
order to determine how much Ilinckley should pay. I 


am not aware of any decision of a court, and none has 


been cited, covering such a proposition. “The converse of 
it might be better put, viz.: Tinckley induced the steel 


company to delay the execution of the contract and fva//y 
refused to perform it on his part. “This request and 
refusal excused the steel company from performance on 
their part, although the company had made early and _ full 
preparation for its performance, and was, at all times, 
ready to fulfill it. During all of this delay steel rails and 
the materials entering into their cost were constantly de- 
clining in market value. Tlinckley knew this, or was 
bound to know it, and his excuse for repudiating his con- 
tract is evidence of the fact that he did know it. At no 
time until the 15th of September, 1882, did he say to the 
steel company that he would not perform the contract. on 
his part. Up tothat time he was simply pleading for de- 
lav, and, at his reguest, the delay was granted. Why 
should not Tlinckley have said to the steel. company, as mat- 
ter of protection to his owninterests: “ Make the rails and 
« ] will take them and pay for them as provided in the con- 
‘ tract, and if | cannot use them I will sell them, and thus, so 
“faras [ can, protect myself against loss under the con. 
“tract.” The court cannot constitute the steel company 
the guardian of Mr. Hlinckley’s interests outside of its 
contract and its business as a manufacturer of steel rails. 


The steel company was manufacturing rails as ordered 
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and contracted for and for the profits resulting from the 


tiling of such orders and contracts as a manufacturer, and 


not asan agent or broker for Mr. Hinckley or any other 
of its customers. 

The Circuit court allowed to Mr. Ilinckley, as an off- 
set, every item in mitigation of damages, which upon the 
proot he could claim, under the principles controlling in 
such cases as stated in several authorities cited by his 
counsel. The opinion of the Circuit judge and the 
special findings show, that the steel company manufactured? 
pending the Hinckley contract, and under a contract obtained 
in the meantime, 4,000 tons of thirty-five-pound rats for a 
railroad in Michigan, at a profit per ton of one dollar and 
sixty cents, or gross profit of $6,400, and this profit of 
$6,400 was deducted from the damages under the 
liinckley contract. No exception has been taken to this 
deduction, although it would seem to be unfair, for the 
reason, that it does not appear that the filling of the 
Michigan order 7z any way imter fered with the ability of 
the steel company to manufacture and deliver the Hinckley 
rails; and it does affirmatively appear that the mills of the 
stecl company were idle for want of business, in the sum- 
mer of 1882, for three anaes 1 time fully sutlicient to 
have produced the 6,000 tous contracted for by Tinckley. 
by that allowance, Mr. Hinckley certainly received the 
benefit of all the profits made by the steel company which 
could be possibly regarded as a substitute for the profits 
under A7s contract. “Vhe steel company did not. stop its 
mill, because of the postponement of the Tlinckley con- 
tract, so long as it had or could find work to do. This 
would seem to dispose of the several analogies which 
counsel seeks to make application of-—such as the instance 


of a mechanic or laborer emploved at fixed wages for a 


=> 
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specified time, and whose services the employer re- 
fused to accept, in support of which reference is made to 
cases in 21st and 22d Wendell and 28th N.Y. In all 
such cases, it is admitted, that the workman or contractor 
cannot sit down /7sf/ess/y on his contract of employment 
and at the end, claim his full compensation. The courts 
do not encourage idleness by allowing to it full compensa- 
tion, unless the idleness is the xecessavy consequence of a 
violated contract. The record is av acguittance of the de- 
fendant in error in’ that respect, and the opinion and 
“special findings ” of the Circuit judge are in harmony 


with this conclusion. 


VI. 

If an answer to the /Azrd proposition of the counsel tor 
Mr. Hinckley is required, it is found, as to the first part of 
it, in the contract on which the present action ts basea. 
which says (Rece., 5): “Tf shipment is delayed, zv/houtl 
“fault of sard steel company, payment is to be made in 
“cash upon completion and delivery of each five hundred 
“tons at Chicago, and inspector’s certificate. Rails to 
“ be euspected at mill as fast as completed and ready for 
* shipment.” 

The testimony is, and so the Circuit judge found, that 
inmediately upon the signing of the Hinckley contract, 
the steel company provided the means for its performance 
on its part, and was at all times able, ready and willing 
to execute it. And as between the parties, [ submit that 
it was vo fau/t of the steel company, in any legal or equit- 
able aspect of the case, that it delayed the execution of 
the contract, af L/enckley’s request. A request for delay, 


acquiesced in, becomes a contract for delay. Good faith 
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and honesty are involved in this proposition, and there is 
no principle of law applicable to this case, which ignores 
these vital elements of conventional rights. Everything, 
except the preparation for the performance of the Hinck- 
lev contract, was delayed by the steel company at Tinck- 
ley’s request, and for his accommodation, until, after the 
expiration of the time limited in the contract for its per- 
formance, when he absolutely refused to perform on his 
part. ‘his statement epitomizes the facts which consti- 
tute the basis of the claim of the steel company in this 
case. 

The second part of the learned counsel’s ¢h7rd propo- 
sition 1s answered by the supplemental record. 

As already stated, a mistake, apparent, as to amount, on 
the face of the record, was made by the trial judge——a 
mere error of subtraction- -by which the finding and 
judgement, upon the theory of his decision, were for $500 
more than they should have been. Under the decision 
of this court, in the case of Zhe Bank of Nentucky v. 
Ashley et al., 2d Peters, 327, a remittitur, covering this 
evident mistake, could have been entered in this court: 
but, following the decision of the court in the case of the 
Phillips and Colby Construction Co. v. Seymour et al., i 
Otto, 646, it was deemed advisable to correct the evident 
mistake, definite as to amount and apparent on the face 
of the record, by a remiltitur entered ~ advance in the 
court below. This the supplemental record shows, and 


it is submitted that the mistake is thereby cured. 


17 


VII. 


But it is argued that the Circuit judge permitted an 
improper use of a memorandum, produced by Mr. H. P. 
Smith whilst on the stand as a witness, relating to the 
cost to the steel company of manufacturing Bessemer 
steel rails. The testimony of the witness in connection 
with the memorandum appears upon pages 23 and 24 of 
the record. 

It is admitted, that there are certain technical rules of 
evidence relating to the use of memoranda by a witness; 
but they do not apply here. When a witness is testifying 
to a fact or a conversation, his memory must be exhausted 
before resort can be had to his memoranda, which must 
then have been made by himself at or about the time of the 
occurrence, and referred to only as a means of refreshing his 
recollection; but it has never yet been held that a witness’ 
memory was. expected to be an entablature of mathematics 
or figures, or of market reports. In all such matters, the 
best a man can do in respect to the past, is to compile the 
information gathered and preserved in the course of his 
experience and present the result as matter of evidence. 
To exact more would be like asking a witness to tell the 


amount due upon a promissory note without allowing him 


the use of paper and pencil to make the calculation. The — 


technical law relating to the use of memoranda does not 
apply to such a case. 

Sut there is another and possibly a more satisfactory 
answer to this proposition of Mr. Hinckley’s counsel, and 
that is, that the learned judge did not adopt or follow the 


testimony (memorandum included) of Mr. Smith. 
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In his opinion (Rec., 11) the judge says: “ The proof 
‘as to the cost of those rails to plaintiffs, rests on the tes- 
‘“ mony of two witnesses, H. P. Smith, the manager of 
‘ plaintitls’ mill, and Richard C. Hanna, secretary of the 
‘North Chicago Roiling-Mill Company.” And _ then, 
after stating what those two witnesses respectively say 
upon that subject, the opinion proceeds as follows: ‘ Mr. 
‘ T]anna has no interest in the event of this suit, is not 


‘* connected with either party, and I conclude that his tes- 


. 


‘timony as to the cost of those rails here, is the most 


«+ reliable, and that it would, in fact, have cost the plaintiff 


“ $50 per ton tohave made those rails and delivered them 
“ to the defendant in accordance with the terms of this 
‘¢ contract.” 

This clearly shows, that the testimony of Mr. Smith, 
memorandum and all, was set aside by the court in favor 
of the wholly disinterested testimony of Mr. Hanna. The 
memorandum, therefore, whether properly used or not, 


had no influence in determining the result of the case. 


VIII. 


In fixing the measure of damages to be paid by Hinck- 
ley to the steel company, resulting from the breach of his 
contract, the learned judge at the circuit, followed the rule 
laid down by this court under similar circumstances in the 
cases of 

Philadelphia W. & B. R. Co. v. Howard, 
13 Howard, 307. : 
United States v. Speed, 8 Wall., 77. 


And it is respectfully submitted that in doing so he 


committed no error, except the one of subtraction, which 


+9 


has been corrected by the remvttitur. The rule, of course, 
needs no support from other authority for the purposes of 
this court; but it is the same rule laid down in J/aslerton 
v. The Mayor, &c., of Brooklyn, 7 Hill, 61, referred to 
with approval in the case in 8 Wallace and in 1 Suther- 
land on Dam., page 117, and numerous authorities there 
cited, all of which are noted in the opinion of the learned 
judge. (Rec., 12 and 13.) It would seem that these 
references should be conclusive of the present case, and 
render unnecessary any further discussion of the law; 
and, in conclusion, I submit, that, unless the breach of a- 
contract carries with it no pecuniary consequences against 
the party guilty of the breach, the judgment of the Cir- 


cuit court in this case must be affirmed. 


Jno. N. JEWETT, 


Atty. and of Counsel for Defendant in Error. 
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THE UNITED STATES VS. LE BRIS. I 


] United States circuit court, district of Minnesota. 


Be it remembered that at a circuit court of the United States of America, 
begun and held at the city of St. Paul, in and for the district of Minnesota, 
on the third Monday of June, A. D. 1883, present honorable Samuel F, 
Miller, a justice of the Supreme Court of the United States, assigned to 
said cireuit, and Renssalaer R. Nelson, judge of said district. 


THe UNIrep Sratres OF AMERICA 
us. 
Baretriste LE Bris. 


On the 6th day of July, A. D. 1883, Dolsen B. Searle, esq., U.S. at- 
torney in and for said district, came into said court and, by leave thereof 
first duly obtained, filed a criminal information against the above-named 
defendant, Baptiste Le Bris, of the tenor following, to wit: 


Affidavit on application to file information. 


UnIrep Srates OF AMERICA, 
District of Minnesota, ss : 

C. A. Congdon, bemg duly sworn, says that he is the asst. U.S. attorney 
in and for the district of Minnesota. That each and every allegation in 
the criminal information hereto annexed and charging Baptiste Le Bris 

‘th the Introduction of spirit’ous liquors into the Indian country is true, 
as leponent verily believes. That the foundation of deponent’s belief’ is, 

first,an affidavit made June 3rd, 1882, betore Frank Ives, a U.S. 
2 circuit court: commissioner in said) district, charging said Le Bris 

with selling spirituous liquors to an Indian named Comba, then 
and there under the eharge of an Indian agent at Thiet River, in said 
district, and in the Indian country described in said information, and 
which said affidavit is now on file in the U.S. district court for this dis- 
trict. Second, upon the testimony of the witnesses upon the preliminary ' 
examination had before’ said) Ives in the case of said Le Bris upon the 
eharge contained in said affidavit. “Phird, upon the unsworn statements 
of said Comba to said deponent. 

And further deponent saith not, save that this affidavit is made for the 
purpose of getting leave of court to file in the U.S. eireuit court for said 
district the information hereto annexed against said Baptiste Le Bris, 

C. A. CONGDON, 

Sworn before me July 6th, 1882. 

WM. A. SPENCER, Clerk. 

[SEAL U.S. DIST, COURT, DIST. MINN. | 


Said information is in words and figures as follows : 

Cireuit court of the United States of America for the district of Minnesota. 
District OF MINNESOTA, ss: 

Be it remembered that Dolsen B. Searle, attorney of the United States 
of America in and for the district of Minnesota, who for the said United 
States prosecutes in this behalf, in his proper person comes here into the 
16418 1 
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circuit court of the said United States in and for the district of 
3 Minnesota, at Saint Paul, on Friday, the sixth day of July, in the 
year of our Lord one hance @ ight hensive’ and eighty here. and 
for the said United States giveth the court here to understand and be in- 
formed that Baptiste Le Bris, late of the county of Polk in said district, 
_ yeoman, heretofore, to wit, slain first day of May, in the vear of our Lord 
one thosannel eight hundred and eighty -three, in the county of Polk, in the 
district of Minnesota aforesaid, and within the jurisdiction of this court, 
with force and arms unlawfully did introduce, trom some place and terri- 
tory outside of the Indian country, into the Indian country, to wit, into 
that part thereof Jying and being in the county of Polk, in said district, 
and being und known as the Red Lake and Pembina Indian Bescevation. 
certain spirit’ous liquors, to wit, one gallon of whiskey, which said in- 
troduction of the said spirit’ous liquors into the Indian country as afore- 
said was then and there not by the order of or under authority from = the 
War Department, or any officer duly authorized thereunto by the War 
Department, against the peace of the said United States and their dignity, 
and contrary to the form of the statute in such case made and provided. 
Wherefore the said attorney of the United States prays the considera- 
tion of the court here in the premises and that due process of law may be 
awarded against the said Baptiste Le Bris in this behalf to make him an- 
swer touching and concerning the premises aforesaid, 
DOLSEN b. SEARLE, 
(United States Attorney for the District of Minnesota, 


(Endorsed :) Filed July 6th, 1883. O. B. Hillis, clerk. 


4 And afterwards, to wit, on the 19th day of July, A. D. 1883, 
came the defendant, by his attorney, and filed herein a demurrer in 
words and figures as follows: 


In the ecireuit court of the United States for the district of Minnesota. 


THe UNrrep STATES OF scnameeiatae: | 


US, 
Baptiste LE Bris. ( 


Now comes Baptiste Le Bris, the defendant named in a certain informa- 
tion, heretofore to wit, on the sixth dav of July, in the year 1883, pre- 
ferred against this de fend: ant before said court by D. B. Searle, esq. district 
attorney ret the United States for the district of Minnesota, anil demurs to 
such information, and assigns as the ground of his demurrer that the in- 
formation aforesaid does not set forth facts which constitute a public 
offense. ; 

Wheretore, tor want of a sufficient information in this behalf, the said 
Baptiste Le Bris prays judgment and that by this court he may be dis- 
missed and diseh: urged from the said premises in the said information 
specified. 

JNO. W. WILLIS, 
Attorney for Defendant. 
Saint Paunt Minnesora, July 18th, 1883. 


(Endorsed :) Filed July 19th, 18835. (), b. Hillis, clerk, by Fred. P, 


Barnett, deputy. 
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D And afterwards on the same day the following stipulation of the 
parties herein was filed in said cause in words and figures as follows, 
to wit: 
United States circuit court, district of Minnesota. 
THE Unirep Stares oF AMERICA ) 
US, > 
Baptiste Le Bris. J 
It is hereby stipulated by and between the partics to the above-entitled 
action, and it is expressly admitted by the said defendant that the locus in 
quo referred to in the criminal information herein is in the county of Polk 
and State of Minnesota, and that it is east of the Thief River and the line 
drawn from the mouth of the Thief River toward the head of the Wild Rice 
River, which line is more fully described in article 2 of the treaty of Oct. 
2, 1863, between the United States and the Red Lake and Pembina bands 
of Chippewa Indians. 
Dated July 19, 1883. 
| C. A. CONGDON, 
Ass't U.S. Atty. 
JNO. W. WILLIS, 
Counsel for Defendant. 


(Endorsed :) Filed July 19th, 1885. O. B. Hillis, clerk. 


6 Thereupon and on said day the following order was entered of 
record in said cause in words and figures as follows, to wit: 


United States circuit court, district of Minnesota. Term minutes, June 
term, A. D. 1883. July 19, 1883. 


THE UNITED STATES | 
US. > 
Baptiste LE Bris, J 
This day come the parties herein, the United States by C. A. Congdon, 
asst. U. S. attorney, and the defendant by his attorney, John W. Willis, 
esq., and by agreement of said attorneys it is considered that defendant is 
arraigned. Thereupon comes defendant’s said attorney and files his de- 
murrer to the information herein. And it is further agreed by and be- 
tween said attorneys that the hearing of said demurrer be submitted to 
Hon. Justice Miller & Hon. R. R. Nelson, judge, on printed briefs to be 
filed on or before September Ist next, and that said briefs & a copy of 
the files herein be sent to Mr. Justice Miller, at Block Island. : 


Thereafter, to wit, on the 9th day of October, A. D. 1883, a further 
stipulation was filed in said cause in words and figures as follows, to wit: 
| United States circuit court, district of Minnesota. 
» | 
THE UNITED STATES ) 
vs. > 
BapristE Le Bris. J 
7 It is hereby stipulated in the above-entitled action that the order 
heretofore entered in said action whereby the issues of law therein 
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were submitted on briefs to Hon. Justice Miller and Hon. Judge Nelson 
be, and the same is hereby, vacated ; and it is further stipulated that said 
issues of law be, and they hereby are, submitted, on the same briefs, to 
Hon. Justice Miller and Hon, Judge McCrary ; and it is further stipu- 
lated that in the event that Justice Miller and Judge McCrary should 
differ as to any question of law raised by the demurrer herein and hereby 
submitted to them, such question may be certified by them to the Supreme 
Court of the United States. 
Dated Oct. 6th, 785. 
C. A. CONGDON, 
Ass’t U.S. Attorney. 
JOHN W. WILLIS, 
Deft. Attorney. 


(Endorsed :) Filed October 9th, 1883, O, B. Hillis, clerk. 


Thereupon, pursuant to said last-named stipulation, the following order 
of court was entered of record on said day in words and figures as follows, 


TO wit: 


United States cireuit court, district of Minnesota. ‘Term minutes, June 
term, A. D. 1885. Oct. 9th, 1883. 


Tre UNIrep STATES ) 
is. 


\ 
Baprisre Le Bris. ) 


Pursuant to a stipulation of parties this day filed herein, it is ordered 
that the order heretofore entered herein, viz, order entered on the 
8 19th day of July, A. DP. 1883, whereby the issues of law herein 
were submitted on briefs to ifon. Samuel FF. Miller, circuit justice, 
and Hon. R. R. Nelson, judge, be, and the same is hereby, vacated and 
set aside, and in lieu thereof, pursuant to said stipulation, it is further 
ordered that said issues of Jaw be, and the same are hereby, submitted 
upon the same briefs to Hon. Samuel I. Miller, circuit justice, and Hon. 
George W. McCrary, cireuit judge, and that in the event Justice Miller 
and Judge McCrary should differ as to any question of law raised by the 
demurrer herein and hereby submitted to them, such question be by them 
certified to the Supreme Court of the United States. " 

Thereupon and in pursuance of the aforesaid proceedings the following 
questions of law occurred and were submitted : . 

1. Is the reservation of the Red Lake and Pembina Indians in Polk 
County, Minnesota, Indian country, within the meaning of section twenty- 
one hundred and thirty-nine (2139) of the Revised Statutes of the United 
States ? 

2. What is meant by Indian country in the heading of chapter four (4), 
title twenty-eight (28) of the Revised Statutes of the United States, and in 
the sections in that chapter which define crimes committed in Indian coun- 
try : 


3. Does section fifty-five ninety-six (5596) of the Revised Statutes of 


the United States repeal and abolish the definition of Indian country 
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found in section one (1) of the trade and intercourse act of 1854, or found 
in 4 U.S. Statutes at Large, page 729 ? 
9 4. If it does, are all the provisions of chapter 4, title 28, for 
punishment of crime in Indian country, nugatory ? 
[f the provisions of chapter 4, title 28 of the Revised Statutes Ss, are 
- apt et nugatory by Section 5596 of the Revised Statutes, to what 
locality do they apply ? 

On each and every of which questions the said Hon. Samuel F. Miller, 
circuit justice, and Hon. George W. MeCrary, circuit judge, did disagree 
and were divided in opinion. Whereupon, upon the request of the United 
States attorney that each and every of said questions upon which said dis- 
agreement has happened may, during the same term of this court, be stated 
under the direction of the judges and certified under the seal of the court 
to the Supreme Court of the United States to be finally decided. And 
further order was entered in said cause, viz : 

Order of Oct. 31st, A. D. 1883, in w ords and fi figures following, to wit : 


THe Unrrep States 
Us. 
BaptistE LE Bris. 


Ordered, that the abstract of the pleadings, facts, and statement of ques- 
tions of law upon which the disagreement has happened in this cause, 
which was made under direction of the judges, be certified according to 

the request of the United States attorney and the consent of de- 
10 fendant’s counsel and according to the law in such cases made and. 

provided ; andit is further ordered by the court that this cause be 
continued until the decision of the Supreme Court of the United States in 
the premises. 


11 Cireuit court of the United States. 


Unirep STatTes OF AMERICA, 
District of Minnesota, s 

I, Oscar B. Hillis, clerk of said circuit court, do hereby certify and r 
turn to the honorable the Supreme Court of the United States that the 
foregoing, consisting of ten (10) pages, numbered consecutively from one 
(1) to ten (10) inclusive, is a true and complete transcript of the records, 
pleadings, orders, final ‘order of division of opinion, and certification and 
all other pr oceedings i in said cause, and of the whole thereof, as appears 
from the original records and files of’ said court. 

In witness whereof I have hereunto set my hand and affixed the seal of 
said court, at Saint Paul, in the district of Minnesota, this 2nd day of 


November, A. D. 1883. 
[SEAL. OSCAR B. HILLIS, 
7 Clerk. 


(Indorsement on cover :) No.467. The United States, plaintiff, vs. Bap- 
tiste Le Bris. Minnesota C. C. U.S. Filed 8th November, 18385. 
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Supreme Court of the United States. 


OctToBER TERM, 1886. 


THe Unitep States, PLAINTIFF, ) 
US. - No. 205. 
BapTIsTE Le Bris. \ 


ON CERTIFICATE OF DIVISION IN OPINION CIR. 
CUIT COURT UNITED STATES DISTRICT OF MINNE-. 
SOTA. 


This is an information charging that the de- 
fendant Le Bris, on the 1st May, 1883, introduced 
into that part of the Indian country situate in the 
county of Polk, in the State and district of Min- 
nesota, and known as the Red Lake and Pembina 
Reservation, certain spirituous liquors without 


-authority (R., pp. 1-2). 


lo this information the defendant demurred 


(R.,.p. 2). 


2 


The learned judges betore whom the demurrer 


was argued were divided in opinion and certified 


the following questions to this court: 


1. Is the reservation of the Ked Lake and Pem- 
bina Indians in Polk County, Minnesota, Indian 
country, within the meaning of section twenty-one 
hundred and thirty-nine (2139) of the Revised 
Statutes of the United States? 


2. What is meant by Indian country in the head- 
ing of chapter four (4), title twenty-eight (28) of 
the Revised Statutes of the United States, and in 
the sections in that chapter which define crimes 
committed in Indian country ? 


3. Does section fifty-five ninety six (5596) of the 
Revised Statutes of the United States repeal and 
abolish the definition of Indian country found in 
section one (1) of the trade and intercourse act. of 
1834, or found in 4 U.S. Statutes at. Large, page 
729? 


4. If it does, are all the provisions of chapter 4, 
title 28, for punishment of crime in Indian country, 
nugatory ? 


5. If the provisions of chapter 4, title 28 of the 
Revised Statutes, are not rendered nugatory by 
section 5596 of the Revised Statutes, to what 
locality do they apply? (R., pp. 4, 5.) 


3 


And, thereupon, further proceedings under the 
_ said information were suspended until the ques- 
tions certified should be answered by this court 


(R., p. 5). 


Argument. 


The one great question on which all the others 
turn is as to what “Indian country,” as defined 
by law, is meant by Congress in the various pro- 
visions of the Revised Statutes composing chapter 
4, title 28, \\ 2127-2157, for the government 


of the Indian country. 


Congress has at different times and in connec- 
tion with its legislation for the protection of the 
Indians defined what the Indian country was. 
Its last legislation on the subject is to be found 
in the first section of the act of 30th June, 
1834 (4 Stat., 729), which is as follows: 

Be it enacted by the Senate and House of Represent- 
atives of the United States of America in Congress 
assembled, That all that part of the United States 
west of the Mississippi, and not within the States 


of Missouri and Louisiana or the territory of Ar- 
kansas, and, also, that part of the United States 


4 


east of the Mississippi River, and not within any 
State to which the Indian title has not been ex- 
tinguished, for the purposes of this act, be taken 
and deemed to be the Indian country. | 


If this section is still in force it might be, and 
no doubt was, contended in the court below that 
inasmuch as the reservation mentioned in the 
information lies wholly within the State of Min- 
nesota it forms no part of the Indian country as 


defined by law. 


It is conceived, however, that the difficulty in 


the question presented is removed when we con- 
sider that since the passage of the act of 1834 
the policy of the Government in dealing with 
the Indians has been changed in a fundamental 
way, and the system of confining the various 


tribes to reservations has been introduced. 


This change has been effected by various 
treaties, which in defining the outboundaries of 
the several reservations have, by necessary in- 
tendment, defined the Indian country as thus 


broken up into divers isolated territories. 


Do 


The treaties mentioned may not have desig- 
nated these reservations as Indian country, but 
the necessary effect of their provisions was to 
make them such; for if the several localities in 
which the Indian tribes who inhabited the In- 
dian country, as defined by the act of 1834, are 
not Indian country bv virtue of these treaties, 
which have to that extent displaced and repealed 
the act of 1834, it is impossible to understand 
what is Indian country. This view would seem 
to have received the concurrence of this court in 
United States v. Forty-three Gallons of Whisky 
(93 U.S., 195-96). 


When, therefore, Congress refers to the Indian 
country in the Revised Statutes it refers: to it as 
then defined by the treaties referred to as the lat- 
est expressions of the law-making power. 


But the treaty with the Red Lake and Pem- 
bina bands of Chippewa Indians of the 2d Octo- 
ber, 1863 (13 Stat., 667-669), would seem to re- 


move the question in hand from the domain of 


doubt. 


6 


That treaty by its second article cedes the res- 
ervation named in the indictment to the United 
States, but by the eighth article reserves to each 
of the said Indians who has adopted the habits 
and customs of civilized life and is a citizen of 
the United States a homestead of 160 acres of the 
land ceded, and by its seventh article provides 
that ‘‘ the laws of the United States now in force, 
or that may hereafter be enacted, prohibiting the 
introduction and sale of spirituous liquors in the 
Indian country, shall be in full force and effect 
throughout the country hereby ceded until otherwise 
directed by Congress or the President of the United 
States.” 


Now this court has twice recognized the va- 
lidity of and enforced this article, holding that 
it operated proprio vigore and was binding upon the 
courts, although the ceded territory was within an 
organized county of a State (U.S. v. Forty-three 
Gallons of Whisky, 93 U.S., 188; s. c., 108 U 
S.; see also Hx parte Crow Dog, 109 U. S., 567.) 


Whether, then, the reservation in question is 
“Indian country” or not, in the strict sense of 


a ——- 
ase ee ee 


‘ 
that term, the treatv gives it that status and 
makes the legislation touching the introduction 
of liquor into the Indian country operative within 
the ceded territory until Congress or the Presi- 
dent shall have directed otherwise, and this court 
has decided that the treaty is valid in that partie- 


ular. 


It remains, then, to say that the law referred 
to in the 20th Section of the 7th Article of the 
treaty is the act of 30th June, 1834, (4 Stat., 
732) as amended by the act of 15th March, 1864, 
(13 Stat., 29), which is as follows: 


SEC. 20. And be it further enacted, That if any per- 
son shall sell, exchange, barter, or dispose of any 
spirituous liquors or wine to any Indian under the 
charge of any Indian superintendent or Indian agent 
appointed by the United States, or shall introduce 
or attempt to introduce any spirituous liquor or 
wine into the Indian country, such person, on con- 
viction thereof before the proper district or circuit 
court of the United States, shall be imprisoned for 
a period not exceeding two years, and shall be 
fined not more than $300: Provided, however, 
That it shall be a sufficient defense to any charge 
of introducing or attempting to introduce liquor 


od 
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into the Indian country if it be proved to be 
done by order of the War Department, or any 
officer duly authorized thereunto by the War De- 
partment. And if any superintendent of Indian 
affairs, Indian agent or subagent, or commanding 
officer of a military post has reason to suspect, or 
is informed, that any white person or Indian is 
about to introduce or has introduced any spirituous 
liquor or wine into the Indian country, in violation 
of this section, it shall be lawful for such superin- 
tendent, subagent, or commanding officer to cause 
the boats, stores, packages, wagons, sleds, and 
other places ot deposit of such person to be searched; 
and if any such liquor is found therein, the same, 
together with the boats, teams, wagons, and sleds 
used in conveying the same, and also the goods, 
packages, and peltries of such person shall be seized 
and delivered to the proper officer, and shall be 
proceeded against by libel in the proper court, and 
forfeited, one-half to the informer and the other half 
to the use of the United States; and if such person 
be a trader, his license shall be revoked and his 
bonds put in suit. And it shall, moreover, be the 
duty for any person in the service of the United 
States, or for any Indian, to take and destroy any 
ardent spirits or wine found in the Indian country 
except such as may be introduced therein by the 
War Department. And in all cases arising under 
this act Indians shall be competent witnesses. 
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Inasmuch as the Revised Statutes contain some 

. of the provisions of the act of 1834, not including 
“v , : : 

the one defining the Indian country, it would 

seem that the omission operated a repeal of the 

latter provision as provided in section 5596 Re- 


vised Statutes. 


But it would appear unnecessary to pursue the 
subject, for, if what has been settled by this 
court is to be adhered to, it disposes of all the 
questions certified. 


WM. A. MAURY, 
=~ Assistant Attorney-General. 
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PARKINSON VS. THE UNITED STATES. 1 


] District OF NEVADA, ss? 

In the United States cireuit court for said district, at a term 
thereof begun and held at Carson City on the fifth day of November, A. 
D. 1883—Present, honorable Lorenzo Sawyer, circuit judge, and hon- 
orable G. M. Sabin, district judge—the following proceedings were had and 
entered of record, to wit: 


Rrenarp R. PARKINSON, PLAINTIFF IN) ERROR, } 


UN, { 

ry. T w-wreeee A en ah re + *—pD ‘ ae a Se ryt a 
THe Unrrep Srares oF AMERICA, DEFENDANT | 
In error. J 


In this cause it was this dav announced by the court that the epinions 
of the judges were opposed ; and the United States attorney being present, 
upon his motion it is ordered that the following certificate be entered of 
record and duly certified to the Supreme Court of the United States, viz : 

Be it remembered that at the November term of the United States cir- 

cuit court of the ninth cireuit, for the district of Nevada, begun 
2 and held at Carson City, in said) district, on the first Monday of 
November, 1883, by honorabie Lorenzo Sawyer, cireuit judge of 
said circuit, and honorable Geo, M. Sabin, district judge of said district, 
on Tuesday, the 13th day of November, 1883, being a day of said term, 
the mandate of the Supreme Court of the United States was filed in said 
‘ause by Trenmore Coffin, United States attorney, dismissing this cause 
from said court upon the certificate of an opposition of opinion of the 
judges of this court upon questions arising upon the writ of error in said 
cause, from this court to the district court for said distriet of Nevada, on 
the ground that the Supreme Court had no jurisdiction of said cause upon 
said certificate of opposition of opinion for the reason that one of said 
judges of this court certifying to said certificate of opposition of opinion, 
honorable E. W. Hillyer, tried said cause as district judge, and was there- 
fore, under the statutes of the United States, not authorized to take part 
in the decision in the ecireuit court on said writ of error to the dis- 
3 trict court ; said mandate commanding this edurt to take such fur- 
ther proceedings as according to right and justice and the laws of 
the United States ought to be had, the said certificate notwithstanding. 
And there having been a change in the judge of the said district court sinee 
said certificate of opposition of opinion by the decease of said honorable 
E. W. Hillyer and the appointment of honorable Geo, M. Sabin as his 
successor, and the question upon which said certificate of opposition of 
opinion being important and the authorities not uniform, and it ap- 
pearing to the court that justice and right require a reargument of said 
question before a full bench of said cireuit court as now organized, it was 
ordered that the submission of said writ of error for decision heretofore 
made be, and the same was, vacated and set aside ; and it was further or- 
‘dered that said writ of error be reargued before a full bench of the said 
circuit court, as now constituted and organized. 
Afterwards, at said term, Rh. M. Clarke, esq., appearing for said 
4 Parkinson, plaintiff in error, and Trenmore Coffin, esy., United 
States attorney, appearing for the defendant in error, by consent 
of counsel said cause was again submitted for the decision of the court 
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upon printed arguments on file in the case, and thereupon said cause was 
taken under advisement by said court, honorable Lorenzo Sawyer, circuit 
judge, and honorable Geo, M. Sabin, district judge, sitting in ‘said cause. 


Afterwards, the writ of errer to the district court of aid district of 


Nevada in the above-entitled cause, and the questions arising therein, 
having been duly submitted for consideration and decision, was duly con- 
sidered by said court, consisting of said judges, upon the information in 
said cause, and the bill of exceptions therein, which information, as appears 
from the bill of exceptions in said cause, is Inthe words and figures follow- 
Ing, to wit: 


“ Now comes Charles S. Varian, esq., the district attorney of the United 
States for the district of Nevada, who for the said U nited States in this 
behalf prosecateth, and by leave of the court first had and obtained 
5 gives the court here to understand that heretofore, to wit, on the 
seventh day of November, A. D.1876, at the citv of Carson, in the 
district of Nevada, and election tor Representative from the State and dis- 
trict of Nevada, in the Congress of the United States of America, was reg- 
ularly held and had in pursuance of the laws of C ongress and wail State ; 
that at said time and place and said election, and prior thereto, one Ric endl 
R. Parkinson, late of the county of Ormsby and district aforesaid, ventle- 
man, was a citizen of Eneland anda subject of the Queen ot Great Britain 
and [reland, born in’ neland ot parents who, at the time of his birth, 
were citizens thereof’ and subjects of the Queen aforesaid, and that the 
suid Richard R. Parkinson had never been made nor naturalized a eitizen 
of the said United States, and had no lawtul right to vote at said time or 
place, nor at the election aforesaid. 

That at said timeand place and at the election for Representative in Con- 
eress aforesaid, and while he had no lawful right to vote as aforesaid, he, 

the said Richard R. Parkinson, did unlawtully, fraudulently and 
65 feloniously vote, contrary to form of the statute of the United 

States of America in’ such cases made and provided and against 
their peace and dignity. 

And the said district attorney for the United States gives the court 
further to understand that heretofore, to wit, on the fifth day of Novem- 
ber, A. D. 1878, at the city of Carson in the district aforesaid, another 
election for Representative for said district and State in the Congress 
aforesaid, was held and had regularly in pursuance of the laws of Con- 


gress and said State; that prior thereto, to wit, on the twelfth day of 


April, A. D. I878, a registration of electors and voters for the election 
aforesaid was regularly held and had in pursuance of the laws of Congress 
and the State aforesaid at said city of Carson, and in the district aforesaid. 
That on said last- mentioned day sand at said place and registration, he, the 
said Richard R. Parkinson, while he was still an unnaturalized alien and 
citizen of England and subject of the Queen of Great Britain and [reland, 
in manner and form as in the first count of this information set 
7 out, and being then and there without lawful right to register as 
a voter at the election as aforesaid, did unlaw fully, fraudulently, 
and feloniously register his name as an elector and voter qualified to vote 
at the election last aforesaid, with one Charles A. Witherell, esq., an offi- 
cer of registration, then and there duly elected, appointed, qualified, and 


ee 
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acting under and in pursuanee of the laws of Congress and said State. 
All of which is against the peace and dignity of the United States of 
America, and against thetr statutes in such case made and provided. 
Wherefore the district attorney prays the consideration of the court 
here in the premises, and that due process of law may be awarded against 
him, the said Richard R. Parkinson, in this behalf, to make him answer 
to the said United States touching and concerning the premises aforesaid, 
. CHARLES 8S. VARIAN, 
U.S. District Attorney. 
UNITED STATES OF AMERICA, 
District of Nevada, ss: 
8 Samuel C. Wright, chairman of the Republican county central 
committee of Ormsby County, Nevada, being first duly sworn, 
upon his oath says that he has heard read the foregoing information, and 
knows the contents thereof, that the same and every part thereof in man- 


ner and form as alleged is true.” 
Ss. C. WRIGHT. 


Subscribed & sworn to before me this 16th day of December, A. D. 1878. 
T. J. EDWARDS, 


Com. U.S. Cirewtt Court, Dist. Nevada. 


To which information there was a plea of not guilty. Upon the trial of 


the issues in said cause, as shown by the bill of exceptions, it appeared 
from the testimony that the plaintiffin error, on November 7, 1876, at 
the city of Carson, in the said district of Nevada, voted at an election held 
for Representative in Congress. 

Under the laws of Nevada, other officers of the State of Nevada were 
voted for at the same time, and the said laws required that the names of 

all officers voted for, including a Representative in Congress, be 
q written or printed on the same ballot, and the only evidence that 

sud plaintiff in error voted for a Representative in Congress was 
that he cast a ballot whereon the name of a Representative in Congress 
might by law be written, printed, or contained. 

It also appeared that on the 6th day of November, 1878, an election 
for Representative for the district of Nevada in the Congress of the United 
States was held at Carson in pursuance of law ; that on the 12th day of 
April, 1878, a registration of voters for said election was held at Carson, in 
said district, in pursuance of law, and that on that day said plaintiff in 
error registered his name in said Carson, in said district, as an elector and 
voter for said election. 

It appeared from the testimony that the plaintiff in error was born in 
England, of English parents, who at the time of his birth were subjects of 
the Queen of Great Britain; that he came to California in 1850 from 
Australia, and that when he first arrived in the United States he was over 

twenty-one years of age. 
10 A witness forthe prosecution testified that plaintiff in error, Park- 
inson, told him that he, Parkinson, was in California before its ad- 
mission into the Union, and that that made him a citizen. 

Another witness for the prosecution testified that said Parkinson in 
answer to a question by him as to his citizenship, answered “ You know us 
old stiffs that were in California as early as 1850 must be citizens.” And 
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that in answer to a question why he did not produce his naturalization 
papers and thus put a stop to the proceedings against him, plaintiff in 
error, Parkinson, answered, “they have got to prove that I am not a citi- 
wen,” 

Another witness for the prosecution testified that said Parkinson told 
him that he, Parkinson, came to San Francisco in 1850, and was natural- 
ized in 1850 or 1851, and that he had his papers in his pocket at the time 
of the conversation and could produce them.” 

Another witness testified that said plaintiff in error told him that he, 

plaintiff in error, “came to America in 1850, and was naturalized 
1] in 1851 in San Francisco, California, and that there were papers 
in the custoni-house in San Francisco that would show it.” 

These conversations were all had since the commencement of these pro- 
ceedings. 

The plaintiff in error testified on his own behalf, and after stating that 
he was born in England of parents who were at the time subjects of the 
Queen of Great Britain, and that he arrived in California, after he was of 
age, on April 3, 1850, from Australia, said “he knew he was not entitled 
to vote unless naturalized.” He further testified that he resided in San 
Francisco trom his arrival in 1850 till May, 1856, when he removed to 
Sierra County, California, and continued to reside in that county till 1863, 
when he went to the State of Nevada. The counsel of plaintiff in error 
then offered to prove by the plaintiff in error’s own testimony that he, 
Parkinson, declared his intention to become a citizen of the United States; 

that for that purpose he went ashore the second day after his arrival 

12 and swore allegiance to the Government of the United States ; that 

afterwards, in August, 1855, he applied to be admitted a citizen in 

San Francisco, at a court situated on Clay street and the Plaza, on the 
corner of Clay and Kearney streets ; that Thomas Hays, the county clerk 
and Mayor Van Ness, who are both dead, went with him as witnesses to 
get his papers; that they were sworn and testified ; that upon the proofs 
thus made he received trom the court a certificate of naturalization ; that 
he afterwards lost it in 1856; and then to prove the contents the fore- 
going testimony was offered : 

1, To show that plaintiff in error had been dulv naturalized. 

2. To show (both parties insisting and claiming that there is no record 
of the naturalization of plaintiff in error in any court of San Francisco) 
that he had good reason to believe, and did believe, even though the clerk 
neglected to make a record of the judgment, that he was duly naturalized 

and entitled to vote and to register, and that the acts complained of 
3 were therefore performed in good faith, and without intent to vio- 
late the law. 

The United States attorney objected on the ground that the evidence is 
neompetent tor either purpose, the record of naturalization being the only 
icompetent evidence. The court sustained the objection, and plaintiff in 
error excepted. 

The counsel for the United States, under objection and exception by 
said) Parkinson, proved by way of rebuttal by the custodians of all the 
records of all the courts of record in San Francisco that the records of 
seid courts for the vear 1855 are perfect, as appears upon their face, and 

izaave not destroyed or lost, and that no record of Parkinson’s nat- 
tion can be found. 
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The foregoing is, in substance, all the evidence introduced relating to 
the citizenship or non-citizenship of the plaintiff in error, Parkinson. 
The court then, among other things, charged the jury as follows : 
“That in this criminal pre osecution the burden of proof was on the prose- 
cution to establish by legal evidence the truth of every material al- 
14 legation in the information beyond a reasonable doubt. That there 
never came a time in a criminal case when, if it were submitted to 
the jury,they must not be able to say, upon a consideration of all the evi- 


dence for and against the defendant, that his guilt was established to their: 


satisfaction to a moral certainty and beyond any reasonable doubt. That in 
this sense the burden of proof never shifted. That, however, when the 
prosecution had made prima facie proof of all the facts essential to consti- 
tute the crime charged, such as would justify the jury, if unexplained, in 
finding a verdict of guilty, it then became incumbent upon the defendant 
to explain and rebut this prima facie case so far, at least, as to raise a 
reasonable doubt as to the defendant’s guilt.” 

Part A.—The court further charged as follows : 

“That a criminal intent is generally an element of crime, but that every 


man is presumed to intend the necessary and legitimate consequences of 


what he knowingly does. That when every act necessary to consti- 
15 tute the crime was knowingly done, then the crime itself was know- 

ingly committed; that when such acts were thus knowingly done 
the law supplied the criminal intent. That ignorance of a fact may some- 
times be evidence of'a want of criminal intent, but not ignorance of the law. 
That no belief, if the defendant had any such belief, however honest, 
that he had a right to vote, would excuse. 

“That the laws of the United States prescribed the manner in which 
aliens could become citizens thereof; that the defendant was presumed to 
know these laws, and that he could in no other manner become a citizen 
so as to entitle him to vote; that any belief of the defendant that he be- 
came a citizen by reason of his residence in California at the time of its 
admission, if it existed, was therefore no excuse. That by his own con- 
fession on the witness-stand the defendant knew he not entitled to 


vote unless naturalized. That if he knew he was born in England of 


alien parents, and came to the United States an alien over twenty- 
16 one years of age, and knew that he voted as alleged in the informa- 
tion, he must be presumed to have known that he was not a citizen 
of the United States, and therefore not qualified under the laws of Nevada 
to vote.” 
To all which charge in reference to knowledge defendant then and there 
duly excepted. 
Part B.—The court further charged that “there was an entire absence 


in this case of any legal proof of the defendant’s naturalization. That if 


he ever had been “naturalized, he was bound to prove it, either by produe- 
ing the judgment of a proper court adjudicating him a citizen, or a duly 
certified copy of such judgment.” 

To all of which charge, and separately to each proposition thereof, de- 
fendant then and there duly excepted. 

Part C.—The court further charged that “when the prosecution had 
established the alienage of the defend: ant, that is to say, that he was born 
in England of parents who were aliens, and came to this country an alien 
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over twenty-one vears of age, and the voting and registering by 
17 him as charged, this was sufficient to cast the burden of showing 

his naturalization upon the defendant, United States citizenship 
being by the law of Nevada one of the qualifications of an elector. That 
in the absence of such proof, lying as it did peculiarly within the defend- 
ant’s knowledge, the jury would be justified in presuming the defendant 
Was not a citizen of the United States when he voted and when he regis- 
tered, if satistied from the evidence he was an alien and came to this 
country as he stated, after he was of age.” 

To which defendant then and there duly excepted. 

Part D.—The court further charged the jury as follows: “ That the 
prosecution was not obliged to show that the defendant had voted a ticket 
upon which the name of some candidate for Representative in Congress 
was actually written or printed at the time the ticket was voted, but that 
it was suflicient prima facie to prove that the defendant has cast a ballot 

whereon the name of such Representative might be printed, written 
Ls or contained. That the laws of Nevada required the name of a 

person to be voted for Representative in Congress to be printed or 
written on the same ticket or ballot with the names of the other candidates 
to be voted for, for State and county officers. That but one ticket could be 
voted, and that might be so folded as to prevent any one from knowing 
whether the person voting voted for all or any part of the persons tor 
whom he might vote,and that when it was shown that the defendant had 
voted a ticket at such an election it was sufficient proof prima facie that 
he voted at an election tor Representative in Congress, which was all the 
law required to be shown tn the first instance.” 

To which charge and every part thereof defendant Parkinson, by his 
counsel, duly excepted, 

Upon the hearing of said cause and upon the consideration thereof upon 
said hearing by said court and said judges, it occurred as a question : 

1. Whether the evidence of said plaintiff in error, Parkinson, 
19 to the effect that he had been naturalized and received a certificate 
thereof which he afterwards lost, together with the evidence of Its 
eontents, offered to be introduced by him and excluded by the court as 
hereinbefore set out, was admissible for the second purpose for which it 
was offered as herein stated, and whether the district court erred in reject- 
ing said evidence, on which question the opinions of the judges were op- 
py sed, 

2. [t further occurred as a question on said hearing, whether that por- 
tion of the charge of the district court as hereinbefore set out and = desig- 
nated Part A, is correct in law, and whether the district court erred in 
giving to the jury that part of satd charge so designated Part A, to the 
giving of which exception was duly taken by the plaintiff in error; on 
which question the opinions of the judges were opposed. 

3. It further occurred as a question on said hearing, whether that por- 
tion of the charge of the district court as hereinbefore set out and desig- 
nated Part B, is correet in law, and whether the said) district court 

erred in giving to the jury that part of said charge so designated 
20) Part B,and to the giving of which the plaintiff in error duly 
excepted; on which question, also, the opinions of the judges were 
Oppr sed, 
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T 4. It further occurred on said hearing as a question, whether that por- 
tion of the charge of the district court hereinbefore set out and designated 

: Part C, is correct in law, and whether the said district court erred in 
giving to the jurv that part of said charge so designated Part C, and to 
the giving of which exception was duly taken bv the plaintiff in error as 

stated ; on which question, also, the opinions of ‘the judges were opposed, 
5. It further occurred as a question on said hearing, whether that por- 

tion of the charge of the district court hereinbefore set out and designated 

| Part D, is correct in law, and whether the district court erred in’ giving 
<> to the jury that part of said charge so designated Part D, and to which 


exception was duly taken as stated by the ylaintiff in error: on which 
| ] 
question, also, the opinions of the judges were opposed. 


21 Whereupon, on motion of the defendant in error, by Trenmore 
Coffin, its counsel, that the said several points on which the disa- 
ereement hath happened may, during the term, be stated under direction 


of the judges, and certified, under the seal of the court, to the Supreme 
Court to he fin: ally decided : 

It is ordered that the questions occurring in the foregoing state of the 
pleadings and the foregoing statement of facts, which is made under the 
direction of the judges, “be entered of record and be certified by the clerk 
under the seal of the court, accord i Ing to request of the defendant in error, 
by Trenmore Coffin, its counsel, and the law in that ease made and pro- 
vided, to the Supreme Court of the United States at its next term for its 
determination thereof : 

Whether the evidence offered by the plaintiff in error mentioned in the 
first point stated, upon which the judges were opposed, and rejected by the 
district court, was admissible for the said purpose for which it was 
22 offered, and whether the district court erred in rejecting said evi- 
dence. 
Whether that portion of the charge hereinbefore designated as Part 
A is correct In law, and whether the district court erred in’ giving said 
-" of said charge to the jury as stated. 
. Whether that portion of the charge given by the district court to the 
a hereinbefore designated Part B, is correct in law, and whether the 
district court erred in giving the same to the j jurv as hereinbefore stated. 
4. Whether that portion of the ch: arge given to the jurv by the district 
court, hereinbefore designated Part C. is correct in law, and whether 
| the district court erred in giving the same to the jurv as hereinbefore 
stated. | : 
5, Whether that portion of the charge given to the jurv by the district 
court, hereinbefore designated Part D, is correct in law, and whether 
the district court erred in giving the same to the jury as herein- 
betore stated. 
Nov. 20, 1885. 
9? LORENZO SAWYER, 
Cireuit Judge. 
SABIN, 
District Judge. 


>) 
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The above and foregoing Is a full, true, and correct copy of the original 
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proceedings and order made and entered: by said court on the 2Oth daw of 
Noveiurber, PSS83. 

Witness my hand and the seal of said cireuit court this first day of De- 
cember, A. HD. ISS-), 


[SEAL | T. 1. EDWARDS, Clerk. 


(Indorsement on cover:) No. 492. Riehard KR. Parkinson, plarntitF in 
error, vs. The United States. Nevada €. €. U.S. Ieifed 2vad January, 
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Supreme Court of the United States, 


OcToBER T'ERM, 1886. 


Ricuarp R. Parkinson, 
Plaintiff in Error, 
US. 

THE UNITED STATES. 


No. 227. 


CERTIFICATE OF DIVISION IN OPINION FROM UNITED 
STATES CIRCUIT COURT, DISTRICT OF NEVADA. 


; Brief for the United States. 


WM. A. MAURY, 
Assistant Attorney-General. 
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Supreme Court of the Abnited States. 


Y< 


OcroBER TERM, Le 
Ricuarp R. PArRKINSON, | 
Plaintiff in Error, ee 
No. 227 

US. 
THe Unirep STATES. 


CERTIFICATE OF DIVISION IN OPINION FROM UNITED 
STATES CIRCUIT COURT, DISTRICT OF NEVADA. 


Brief for the United States, 

This prosecution originated tn the cistriet court 
for the distriet of Nevada. 

It is founded on an information containing two 
counts (ht., pp. 2, 3). 

DHE FIRST COUNT Charges that )arkinsen, being 
a British subject, unlawfally voted at an eleetion 
held at the city of Carson on the Trt November, 


1876, tor the purpose of electiny zi representative 


ys Aedes main SENS 


2 
from the State and district of Nevada to the 
Congress of the United States, in violation of law, 
the law violated being section 5511, Revised 


Statutes, which provides that— 


If at any election for Representative or Delegate 


in Congress any person * * *— votes without 
having a lawful right to vote, * * * he shall 
be punished by a fine of not more than five hundred 
dollars, or by imprisonment not more than three 
years, or by both, and shall pay the costs of the 
prosecution. 

THE SECOND CouNT charges that Parkinson, on 
the 12th of April, 1878, at said city of Carson, 
being a British subject, unlawfully registered his 
name as an elector and voter qualified to vote at 
an election for a member of Congress thereafter 
to be held on the 5th November, 1878, in viola- 
tion of law, the law violated being Section 5512, 
Revised Statutes, which provides that— 

If, at any registration of voters for an election 
for Representative or Delegate in the Congress of 
the United States, any person * * *_ fraudu- 
lently registers or fraudulently attempts to register, 
not havinga lawful right sotodo, * * * = every 
such person shall be punishable as prescribed in 


the preceding section. 


| 
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Parkinson was convicted and brought the rec- 
| ord of the judgment of conviction to the circuit 
court, by writ of error, for review. 


Upon the consideration of the case on the writ 
of error it is certified that the tollowing questions 
ATOSE : 

1. Whether the evidence of said plaintiff in error, 
Parkinson, to the eftect that he had been natural- 


J ized and received a certificate thereot which he 
} afterwards lost, together with the evidence of its 
j contents, offered to be introduced by him and ex- 


cluded by the court as hereinbefore set out, was 
_ admissible for the second |said| purpose for which 
it was oftered as herein stated, and whether the 
district court erred in rejecting said evidence, on 
which question the opinions of the judges were 


opposed. 


2, It further occurred as a question on said hear- 
ing, Whether that portion of the charge of the dis- 
trict court as hereinbefore set out and designated 
Part A is correct in law, and whether the district 
court erred in giving to the jury that part of said 
charge so designated Part A, to the giving of which 


exception was duly taken by the plaintiff in error; 4 
on which question the opinions of the judges were 


opposed. 
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3. It further oceurred as a question on said hear- 
ing, whether that portion of the charge of the dis- 
trict court as hereinbefore set out and designated 
Part B is correct in law, and whether the said dis- 
trict court erred in giving to the jury that part of 
said charge so designated Part b, and to the giving 
of which the plaintiff in error duly excepted; on 
which question, also, the opinions of the judges 


were opposed. 


4. It turther occurred on said hearing as a ques- 
tion, Whether that portion of the charge of the 
distriet court hereinbefore set out and designated 
Part © is correct in law, and whether the said dis- 
trict court erred in giving to the jury that part of 
said charge so designated Part C, and to the giving 
of which exception was duly taken by the plaintiff 
in error, as stated; on which question, also, the 


opinions of the judges were opposed. 


>. It further occurred as a question on said hear- 
ing whether that portion of the charge of the dis- 
trict court hereinbefore set out and designated Part 
D is correct in law, and whether the district court 
erred in giving to the jury that part of said charge 
so designated Part D, and to which exception was 
duly taken as stated by the plaintiff in error; on 
which question also the opinions of the judges were 


opposed, 
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The questions thus arising the circuit court 
certified to this court in a somewhat ditterent 


form, and as follows: 


1. Whether the evidence offered by the plaintiff 
in error mentioned in the first point stated, npon 
which the judges were opposed, and rejected by the 
district court, was admissible for the said purpose 
for whieh it was oftered, and whether the district 
court erred in rejecting said evidence. 


2. Whether that portion of the charge hereinbe- 
fore designated as Part A is correct in law, and 
whether the district court erred in giving said part 
of said charge to the jury as stated. 


3. Whether that portion of the charge given by 
the district court to the jury, hereinbefore desig- 
nated Part Bb, is correct in law, and whether the 
district court erred in giving the same to the jury 
as hereinbefore stated. ‘ 


4, Whether that portion of the charge given to 
the jury by the district court, hereinbetore desig: 
nated Part C, is correct in law, and whether the 
district court erred in giving the same to the jury 
as hereinbefore stated. 


5. Whether that portion of the charge given to 
the jury by the district court, hereinbefore desig- 
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nated Part D, is correct in law, and whether the 
district court erred in giving the same to the jury 


as hereinbefore stated. 


Argument. 
A QUESTION OF JURISDICTION. 


The offenses of illegal voting and illegal reg- 
istering charged in the information may each be 
punished by imprisonment for three years, and, 
therefore, by imprisonment in a_ penitentiary 
under section 5541, Revised Statutes, which 
provides as follows, 

In every case where any person convicted of any 
oftense against the United States is sentenced to 
imprisonment for a period longer than one year, the 
court by which the sentence is passed may order 
the same to be executed in any State jail or peni- 
tentiary within the district or State where such 
court is held, the use of which jail or penitentiary 
is allowed by the legislature of the State for that 
purpose. 


It is suggested, therefore, that both offenses 
fall within the cases Ha parte Wilson (114 U.S., 
417), and Mackin and another v. The United 
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States (117 U. S., 348), and, as a consequence, 
that the district court had no jurisdiction to 
entertain such offenses as charged by informa- 
tion, or except on indictment o. presentment by 


a grand jury. 


The Questions Certified. 
FIRST. 

This question relates to the admissibility of the 
defendant’s offer of evidence to show that he took 
all the steps necessary to naturalization, and was 
naturalized on the testimony of two witnesses, 
then dead, and received a certificate of naturali- 


zation, then lost. 


Section 2165, Revised Statutes, provides that 
an alien may be admitted to become a citizen of 
the United States ‘‘in the following manner, and 
not otherwise.” It then goes on to provide that 
on application for naturalization the alien shall 
take an oath to support the Constitution of the 
United States, and of renunciation of his former 
allegiance, ‘‘ which proceedings shall be recorded 
by the clerk of the court.” 
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[t is, then. Sy the express command of the law 
that naturalization shall be by a recorded pro- 
ceeding, nd vot otherwise.” 

But the ders lant’s otter of evidence was not 
accompanied by an offer to show that a record 
had ever !w-en ade of the alleged proceedings 


on his alleged application to be naturalized. 

[It was lis inty to see that the alleged pro- 
ceedings. x0 ciearly coneerning him, were re- 
corded, according to law. 

To have adbnitted the evidence would have 
violated the established rule, that evidence which 
from its very cature supposes evidence of a bet- 
ter and hivher <ind cannot be received until the 
absence of the orimary and better evidence is sat- 
isfactorily aceonoted tor. The mere offer of such 
inferior evidence without showing the non-pro- 
ducibility of *he primary raises a violent  pre- 
sumption of traud, 

The question is set at rest by this court in 


Weatherhead: Lessee v. Baskerville (11 How., 


329, 360). where it is laid down, 
The rile in respect to judicial records is, that, be- 


fore inferior evidence can be received ot their con- 
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tents their existence and loss must be clearly ae- 
counted for. It must be shown that there was such 
a record, that it has been lost or destroyed or is 
otherwise tneapable of being produced, or that its muti- 
lation from time or accident has made it illegible. In 
this last, though not without the production of the 
original in the condition in whieh it may be; the 
inferior evidence to establish the existence of 
a judicial record must be something officially CON- 
nected with tt, such as the journals of the court or 


some other entry, though short of the judgment or 


record, which shows that it has been judicially made. 


Also in Elhott v. Piersol (1 Pet., 828, 340), where 
It was sought to get the benefit of parol evidence 
that a feme covert had in fact acknowledged a cer- 
tain deed in the way required by law, except that 
no proper record or official certificate of such 
acknowledgement had been made, this court held 
that such evidence could not take the place of 
that required by law, namely, the ofticial certifi- 


cate or record, saying, 


What the law requires to be done and appear of ree- 
ord, can only be done and made to appear by the rec- 
ord itself, or an exemplification of the record. It is 
perfectly immaterial whether there be an acknowl- 
edgment or privy examination in faet, or not, if 


10 
there be no record made of the privy ecamimation ; 
for, by the express provisions of the law, 7t ts not 
the fact of privy examination merely, but the record- 
ing of the fact, which makes the deed effectual to pass 
the estate of a feme covert. 


SECOND. 


The charge of the trial judge “that if the 
accused knew he was born in England of alien 
parents, and came to the United States an alien 
over twenty-one years of age, and knew that he 
voted as alleged in the information, he must be 
presumed to have known that he was not a citi- 
zen of the United States, and therefore not 
qualified under the laws of Nevada to vote,” 


was correct upon reason and authority. 


The same law has been repeatedly laid down 
in prosecuting for illegal voting, and, notably, by 
Mr. Justice Hunt, in the case of Susan B. An- 
thony (vide U. 5. v. Anthony, 11 Blatch, 200). 
The authorities on this point are collected in 1 
Whart. Crim. L., Section 81, Note 1. 


The important case of U.S. v. Leathers (6 


Sawyer, 1 and 28) is in entire accord with the 
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above authorities. ‘To this may be added the 
Attorney-General v. Lockwood (9 M. & W., 378), 
and Regina v. Woodrow (15 Lbidem, 404). 


It is true there is this difference between the 
offenses charged in the two counts, namely, that 
registration must be fraudulent to come within the 
law. But it is conceived that the authorities above 
cited bear us out in contending that a full knowl- 
edge of the facts supplies all the intent that the 
law requires to warrant a conviction. This 
would seem to be law, or the principle that igno- 
rance of law does not excuse has ceased to have 
effect. In view of that principle, the accused, 
knowing that what he was doing was against 
law, must be held to have acted fraudulently in 


the sense of the statute. 


THIRD. 


This question arises on that part of the judge’s 
charge which lays down “that there was an en- 
tire absence im this case of any legal proof of 
the defendant’s naturalization. That if he ever 
had been naturalized he was bound to prove it, 


12 
either by, producing the judgment of a proper 
court adjudicating him, or a duly certified copy 


of such judgment.” 


It is hardly necessary to do more in support 
of this part of the charge than refer to what has 
been said already with reference to the first ques- 
tion. 

FOURTH. 


The judge charged that, 
When the prosecution had established the alienage 
of the defendant, that is to say, that he was born 
in England of parents who were aliens, and came to 
this country an alien over twenty-one years of age, 
and the voting and registering by him as charged, 
this was sufficient to cast the burden of showing his 
naturalization upon the defendant, United States 
citizenship being by the law of Nevada one of the 
qualifications of an elector. That in the absence of 
such proof, lying as it did peculiarly within the de- 
fendant’s knowledge, the jury would be justified in 


presuming the defendant was not a citizen of the, 


United States when he voted and when he regis- 
tered, if satisfied from the evidence he was an alien 
and came to this country as he stated, after he was 
of age. 


er ai ee na 
a ee Mie Aa 


- >.2eit ——— > 


- 


—_—— OO aw —ew®w = 


13 


If this was not a correct exposition of the law, 
then it follows that the case of the prosecution 
could not have been complete without evidence 
to establish that there was nothing in the records 
of any Federal or State court having jurisdiction 
in naturalization to show that the accused had 
even been naturalized. It is difficult to conceive 
of the possibility of convictions under a law so 
applied. 


The prosecution having shown that the ac- 
cused was an alien at a time prior to the date of 
the information, the presumption was that his 
alienage continued until le showed to the con- 
trary. 

No ease could be stronger for the application 
of therulelaid down by Mr. Greenleaf, that “ where 
the subject-matter of a negative averment lies 
peculiarly within the knowledge of the other 
party, the averment is taken as true, unless dis- 
proved by that party” (1 Greenl. Ev., § 79 and 
cases cited). See the striking remarks to the 
same effect of Mr. Justice Bayley in the King ¢. 
Turner (5 M. & 8., 211). 


tal 
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court’s charge is of great weight, and seems to 
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FIVE. 


This question arises upon that part of the 


judge’s instruction which is in these words: 


That the prosecution was not obliged to show 
that the defendant had voted a ticket upon which 
the name of some candidate for Representative in 
Congress was actually written or printed at the 
time the ticket was voted, but that it was sufficient 
prima facie to prove that the defendant has cast a 
ballot whereon the name of such Representative 
might be printed, written or contained. That the 
laws of Nevada required the name of a person to be 
voted for Representative in Congress to be printed 
or written on the same ticket or ballot with the 
names of the other candidates to be voted for, for 
State and county officers. That but one ticket 
could be voted, and that might be so folded as to 
prevent any one from knowing whether the person 
voting voted for all or any part of the persons for 
whom he might vote, and that when it was shown 
that the defendant had voted a ticket at such an 
election it was sufficient proof prima facie that he 
voted at an election for Khepresentative in Congress, 
which was all the law required to be shown in the 


first instance. 


The question presented by this part of the 


4 
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be no less than this, namely, whether the impos- 
sibility of proving the contents of the bailot cast 


by the accused, owing to the veil of secresy the 


law throws around it, authorized the presumption 
that the accused violated the law by voting fora 
Representative in Congress from the simple fact 


that he voted. 


The court, it would seem, proceeded on the 
ground that it was a necessity in prosecutions 
under section 5511 that a presumption of this 
sort should be raised in order to prevent the 
statute from becoming a dead letter in cases 
where lawful evidence of the contents of the 
ballot cannot be obtained. 

WM. A. MAURY, 
Assistant Attorney-General. 
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JOSEPH CHURCH ET AL. VS. HELEN M. KELSEY ET AL., &C. i 


1 UNITED STATES OF AMERICA, 8S: 


The President of the United States of America to the honorable 
the judges of the supreme court of the State of Pennsylvania, 
Greeting: 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said supreme court before 
you, or some of you, being the highest court of law or equity of the 
said State in which a decision could be had in the said suit between 
Helen M. Kelsey, Cyrenus Wise and Ann Wise, his wife, in right of 
said wife; Sidney Philip Stevens, Letta Ann Ruland, L. T. Brown 
and Rozelle, his wife, in right of said wife; I. T. Medway and Jennie, 
his wife, in right of said wife; Lillie Stevens, Zelda Stevens, Caleb 
E. Wright, Samuel Linn, Isaac P. Hand, Henry W. Palmer, C. F. 
Williams, Elisha Griffin, and J. Meliel Stevens, complainants, and 
Joseph Church and Charles J. Church, respondents, wherein was 
drawn in question the validity of a treaty or statute of, or an au- 
thority exercised under, the United States, and the decision was 
against their validity; or wherein was drawn in question the va- 
lidity of a statute of, or an authority exercised under, said State, 
on the ground of their being repugnant to the Constitution, treaties, 
or laws of the United States, and the decision was in favor of such 
their validity; or wherein was drawn in question the construction 

of a clause of the Constitution, or of a treaty, or statute of, 

2 or commission held under, the United States, and the decision 

was against the title, right, privilege, or exemption specially 
set up or claimed under such clause of the said Constitution, treaty, 
statute, or commission, a manifest error hath happened, to the great 
damage of the said Joseph Church and Charles J. Church, as by 
their complaint appears, we, being willing that error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States, 
together with this writ, so that youhave the same at Washing- 
ton on the second Monday of October next, in the said Supreme 

Yourt to be then and there held, that, the record and proceedings 

aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error what of right and aceord- 
ing to the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

said Supreme Court, the fourteenth day of September, in the year of 
our Lord one thousand eight hundred and eighty-six. 

{Seal U.S. Circuit Court, E. D. Pennsylvania. ] 

SAMUEL BELL, 
Clerk of the Cireuit Court of the United States 
in and forthe Bb. Dist. of Penna., in the 3d Circuit. 
Allowed by— 
ULYSSES MERCUR, 
Chief Justice of Supreme Court of Pennsylvania. 
1—1502 
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3 The United States of America to Helen M. Kelsey, Cyrenus 

| Wise and Ann Wise, his wife; Sidney Philip Stevens, Letta 
Ann Ruland, L. T. Brown and Rozelle, his wife; I’. T. Medway 
and Jennie, his wife; Lillie Stevens, Zelda Stevens, Caleb I. 
Wright, Samuel Linn, Isaac P. Hand, Henry W. Palmer, C. F. 
Williams, Elisha Griftin, and J. Mckiel Stevens, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the supreme court of Pennsylvania, wherein 
Joseph Chureh and Charles J. Church are plaintiffs in error and 
you are defendants in error, to show cause, if any there be, why the 
decree rendered against the said plaintiffs in error, as in the said 
writ of error mentioned, should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Ulysses Mercur, chief justice of the su- 
preme court of Pennsylvania, this thirty-first day of August, in the 
year of our Lord one thousand eight hundred and eighty-six. 

ULYSSES MERCUR, 
Chief Justice of Supreme Court. 


Now, September 8, 1886, copy of above citation served and service 
accepted, 
ISAAC P. HAND. 
H. W. PALMER, 
Of Counsel for Appellees & Def’ts in Error. 


4 Among the records and proceedings in the supreme court 
of the State of Pennsylvania it is thus contained, to wit: 


In the Court of Conmon Pleas of Lackawanna Co., Sitting in Equity. 
Jan’y T., 1885. 
Between— 


Hiren M. Weisey, Cyrenus Wise and Ann Wisp, His Wife, ) 
In right of said Ann; Sidney Philip Stevens, Letta Ann 
Ruland, L. T. Brown and Rozelle, Ilis Wife, late Rozelle 
Stevens, in right of said Roselle; I. I. Medway and Jennie, 
[lis Wife, in right of said Jennie; Lillie Stevens, Zelda 
Stevens, Caleb IE. Wright, Samuel Linn, Isaac P. Hand, \ No. 5. 
Henry W. Palmer, C. F. Williams, Elisha Griffin, and J. 
Melkiel Stevens, Plaintiffs, 


and 
Jos. Cnourcn and Cyas. Crurcu, Minor Son and Heir of 
Charlotte Church, Deceased, Defendants. 7 


To the honorable the judges of said court: 
Your orators complain and say— 
lirst. That Thomas Griffin, in his lifetime, was seized in his 
demesne as of fee of and in all that certain messuage and tract of land 
situate in the city of Scranton, in the county of Lackawanna, bounded 


ey 


HELEN M. KELSEY ET AL., &C. o 


and described as follows, viz: On the east by the Lackawanna 

D river, on the south by land now or formerly of Philo Griffin 

and H.S. Pierce, on the west by the Delaware, Lackawanna, 

and Western railroad, and on the north by the land of I. A. Griffin 

and John Frances, containing forty acres, be the same more or 
less. 

Second. That the said Thomas Griffin died on the 18th day of 
March, A. D. 1854, having first made his last will and testament, dated 
the 27th day of Mareh, 1852, which was admitted to probate by the 
register of Luzerne county on the 5d of April, 1854, the said tract 
of land upon which the said Thomas Griffin resided at the time of 
his death being then in the county of Luzerne. 

Third: That the said Thomas Griffin in and by his last will and 
testament devised the tract of land deseribed in the first paragraph 
of this bill to his daughter, Letta Griffin, subject, however, to an ex- 
press trust accepted by the said Letta when the said will was made, 
that she should hold and enjoy the same during the term of her 
natural life, and that at her death she should convey or devise the one 
undivided half thereof to the children of her deceased sister, Charlotte 
Stevens; and that in pursuance of the said devise and the trust to 
which it was subject, as aforesaid, did enter upon, possess, and enjoy 
the said tract of land until the time of her death, which oceurred on 
the 27th day of March, 1867. 

Fourth. That the said Letta Griffin died without having executed 
the trust in favor of the children of her sister, Charlotte Stevens, 
aforesaid, and leaving in possession of the said Joseph Church and 
Charlotte, his wife, formerly Charlotte Stevens, to whom he had be- 
come intermarried, and that after the death of the said Letta Gr iffin, 
they, the said Joseph Chureh and Charlotte, his wife, denied the 
said trust, and claimed to be the sole owners of said land under deed 

and devise from the said Letta Griffin. 
6 Kifth. That afterwards, to wit, to No. 5, January term, 1872, 

a bill in equity was filed in the court of common pleas of 
Luzerne county, of which Lackawanna county then constituted a 
part, by Griffin Stevens, A. Ruland, and Letta Ann Ruland, his w Ife, 
In right of the wife; J. MeKiel Stevens, Peter Marsh, and Louisa 
Marsh, his wife, in right of the wife; Helen Kelsey, Cyrenus Wise, 
and Ann Wise, his wife, in right of the wife; Sidney Philip Stevens, 
and Roselle, Lillie, Zelda, and Jennie Stevens, minor children and 
heirs-at-law of B. Jerome Stevens, deceased, by their next friend, C. 
Wise, against Joseph Church and Charlotte Church, in which oaid 
bill the said plaintiffs therein prayed, infer alia, that the defend- 
ants therein be decreed to execute and deliver to the plaintiffs deeds 
for their respective interests in said piece of land; and such further 
proceedings were had in said suit that afterwards, to wit, on the 5th 
of February, 1877, the said court made the following final decree 
therein : 

“This cause came on for hearing and was argued by counsel; 
whereupon, upon due consideration thereof, it is now, February 5, 
1877, ordered, adjudged, and decreed that the defend: ants, by deed 
duly executed, acknowledged, and filed in the office of the pro- 
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thonotary, on or before the 20th day of February instant, convey 
in fee to Letta Ann Ruland an undivided one-sixteenth part of a 
lot of land situate in the second ward of the city of Scranton, in 
Luzerne county, bounded and described as follows, viz: On the east 
by the Lackaw: anna river, on the south by lands now or formerly of 
Phiio Griffin and HL. 8. Pierce, on the west by the Delaware, 
Lackawanna and Western railroad, and north by lands now or 
formerly of If. A. Griffin and John Frances, containing forty acres, 
be the same more or less, and being the same land which Thomas 
Griffin, deceased, by his last) will and testament, bearing date the 
27th day of Mare h, ‘A. D. 1852, and proved before the register of wills 

of Luzerne county on the 3d day of April, 18 54, devised to 
7 Letta Griffin, excepting, however, out of said conveyance all 

that part of said land which Letta Griffin, by articles of 
agreement dated September ¢ 27th, 1864, contracted to sell to A. H. 
Noll, by deseription as follows: Beginning at a corner in the center 
of the road leading from Providence to Scranton; thence east by 
lands of Philo Griflin about four chains and seventy-five links; 
thence north by lands of Philo Griffin and Letta Griffin far enough 
to make one acre of land, with a line running parallel with south 
line to center of said road to the place of beginning, one acre of 
land, strict measure. 

“And it is further ordered, adjudged, and decreed that Charlotte 
Church, one of the defendants, holds the legal title of the lands 
herein described (excepting as above), as to one undivided one-six- 
teenth part thereof in trust for J. Mcltiel Stevens, as to an un- 
divided one-sixteenth for Griffin Stevens, as to an undivided one- 
sixteenth part for Louisa Marsh, as toan undivided one-sixteenth part 
for Ann Wise, as to an undivided one-sixteenth part for Philip 
Stevens, and as to an undivided one-sixteenth part for the minor 
children of B. Jerome Stevens, deceased, to wit, Rozeile, Lillie, Zelda, 
and Jennie Stevens, and that the said defendants, by deed duly exe- 
cuted, acknowledged, and filed in the office of the porthonotary, for 
delivery to the grantees on or before the 10th day of March next, 
convey in fee to the cestue que trusts herein named the said several 
undivided one-sixteenth parts of the land herein first described, 
excepting the one acre contracted, as before stated, to A. H. Noll. 

“And it is further ordered that the defendants pay the costs.” 


Sixth. That aftewards, to wit, on the Ist of February, 1878, the 
aforesaid decree was amended by the said court, nuwne pro tune, as 


follows: 


“Jn the master’s report and in the decree a mistake occurred in 
finding that the share of each of the heirs of Charlotte Stevens, 

8 deceased, i In the undivided one-half of the land deseribed in 
the plaintiffs’ bill is one undivided sixteenth. The bill, 

which in this respect was unquestioncd, sets forth the names of said 
heirs, and the whole case shows, and the master so reported, and 
the court intended in the decree, that each child of Charlotte Stevens, 
and the children of a deceased as the representative of their de- 
ceased parent, should have an equal undivided share in the undi- 


~~ 
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vided one-half of the land described. There were nine children, 
including Charlotte Church, one of the defendants, and Helen Kel- 
sey, one of the plaintiffs, whose name was by mistake omitted in the 
decree. It follows that the share of each heir should have been 
declared to be an undivided one-cighteenth instead of an undivided 
one-sixteenth of the land held in trust by Mrs.Chureh. In anaction of 
ejectment Letta Ann Ruland, one of the heirs, recovered in eject- 
ment against the defendants the undivided one-sixteenth of the land 
described, but by writing filed herewith she consents that the decree 
be entered that her share or purpart 1s but one-eighteenth. 

“The mistake as to the share or purpart of each of the heirs, the 
plaintiffs in the bill, having been lately brought to my notice, as 
well as that of the omission of the name of Helen Kelsey in the decree 
as to the deed to be made by the defendants, and notice having been 
given to the solicitors of the defendants of an application to amend 
the record according to the facts, I have, upon due consideration, 
concluded to cause the same to be done in order to correct an evident 
clerical mistake of the master and a like mistake on the part of the 
court, and also the omission by mistake of the name of Helen 
Kelsey, one of the plaintiffs, in the decree. 

“It is now, February 1, 1878, ordered as of February 5, 1877, that 
the report of the master as to the share or purpart of the plaintiffs 
be corrected so that one share or purpart shall be declared to be 
an undivided one-eighteenth instead of one-sixteenth, and that the 

decree be amended by striking out the words one-sixteenth 
9) wherever they oceur in the decree and inserting in Heu 

thereof the words one-eighteenth ; and after the name Philip 
Stevens, where it occurs In the decree, Insert as to an undivided one- 
eighteenth part thereof to Helen Kelsey ; and the said decree is now 
amended accordingly as of the said 5th day of February, 1577. 

“And it is further ordered that the deed made by the defendants, 
and now on file in the office of the prothonotary, may be withdrawn 
upon the filing of a deed to the plaintiffs in accordance with the 
amended decree. 

“And it is ordered and decreed that a deed be made in accordance 
with the amended decree, and that the same be filed in the office of 
the prothonotary upon the the terms of the order heretofore made, 
and that the expense of preparing and executing and acknowledg- 
ing said last-mentioned deed be borne by the plaintiffs.” 

Seventh. That since the making of the said final decree and the 
amendment thereof as follows, the said children and grandchildren 
of Charlotte Stevens, with the exception of Charlotte Church, have 
jointly conveyed the undivided eight-ninetieths of said land to Caleb 
E. Wright, Samuel Linn, Isaac P. Hand, and H. W. Palmer; Louisa 
Marsh has conveyed the undivided four-ninetieths thereof to C. I. 
Williams, and Griffin Stevens has conveyed the undivided four- 
ninetieths thereof to Elisha Griffin ; that the said Charlotte Church, 
in her lifetime, acquired the one undivided half of said land by de- 
vise in fee from the said Letta Griffin, so that now the said tract of 
land is held by the following-named persons as tenants In common In 
fee in the following proportions by the following-named persons (ex- 
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cepting the lot.agreed to be conveyed by Letta Griffin to A. H. Noll, 
as mentioned in the foregoing final decree): The undivided fiftv-nine- 
tieths by Charles Chureh, subject to the right of tenancy by the 
courtesy of Joseph Chureh; Elisha Griffin, Helen M. Kelsey, 8S. P. 

Stevens, ©. I. Williams, Letta Ann Ruland, Ann Wise, 
LO and J. M. Stevens each four-ninetieths ; Rozelle Brown, Jennie 

Medway, Lillie Stevens, and Zelda Stevens each one-ninetieth ; 
and Caleb I. Wright, Samuel Linn, isaac P. Hand, and Henry W. 
Palmer each two-ninetieths. 

Eighth. That no deed was ever made by the said Joseph Church 
and Charlotte Church in pursuance of thesaid amended decree, but 
that the said Charlotte Church died on or about the 16th of July, 
1880, without having complied with the said amended decree of 
said court, although she, together with her husband, the said Joseph 
Church, were notified and required so to do. 

Ninth. The said Charlotte Church left a son surviving her named 
Charles Chureh, who was at the time of her death, and _ still is, a 
minor, and has for his guardian his father, the above-named Joseph 
Church. 

Tenth. That it will be for the advantage of all parties, as it is their 
right, to have partition made of the said premisesaccording to law, and 
if it should appear to your honorable court that the said real estate 
cannot be divided without prejudice to the owners, then it will be to 
the advantage of all parties that the same should be sold in the 
manner directed by law. 

They therefore pray relief as follows: 

1. That a decree of this honorable court may be made parting 
and dividing the said land hereinbefore deseribed in the decree of 
the court of common pleas of Luzerne county, sitting In equity, 
among the parties entitled thereto as their interests are set forth in the 
foregoing bill of complaint, and for such other and further relief as 
your orators’ case may require and to your honors seem meet. 

2. May it please your honors to direct the said defendants, 
11 upon service upon them of a copy of this bill, at a certain 
time and in the manner by the rules of court provided, to 
come and enter their appearanee as defendants therein, and then 
and there full, direct, and true answer make to all and singular the 
premises, and to perform and abide such further order, direction, 
and decree therein as to your honorable court shall seem meet. 
HENRY W. PALMER, 
SAMUEL LINN, 
Solicitors for Complainants. 
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Answer of Defendants. 


In the Court of Common Pleas of Lackawanna County, Sitting in 
Equity. January Term, 1883. 


HELEN M. KeEtsey et al. 
Vv. No. 5. 
JOSEPH CHURCH ef al. 


1. We admit the statements of the first and second paragraphs of 
complainants’ bill to be substantially correct. 

2. We deny that Thomas Griffin in and by his last will devised 
the land mentioned in the bill to his daughter, Letta Griffin, subject’ 
to an express trust, as set forth in the third paragraph of the said 
bill, and we assert the contrary thereof to be the truth, to wit, that 
the devise to Letta Griffin by her father, Thomas Griffin, in his last 
will and testament was absolute, and vested the title in her abso- 
lutely, without trust or restriction or limitation of any kind; and 
that she possessed and enjoyed the said devised premises and treated 
them as absolutely: her own, unaffected by any trust or condition 
whatever, and as such absolute owner she sold and conveyed the 

same at her pleasure. 
12 o. We admit that there were proceedings in equity, which 

are partially set forth in the fifth and sixth paragraphs of 
complainants’ bill, but for greater certainty as to the character of 
the said proceedings we pray leave to refer to the whole record of 
the said case; and we deny that the said proceedings were and are 
sufficient to vest any title in the complainants to the land in ques- 
tion, or to authorize them to seek and obtain a partition such as is 
sought in their bill. 7 

4. As to what conveyances may have been made among the 
parties named in the seventh paragraph of the bill we are not sufti- 
ciently informed to answer; but we deny that any of the parties 
thus named are tenants in common in fee with us, the defendants, 
of the lands mentioned in the bill, or of any part thereof, or that 
they are in anywise entitled or have shown by their bill any title 
or right to partition as sought in their bill. 

5. And we further aver that we are seized of the full legal title to 
the premises mentioned in the bill, by virtue of a bona fide purchase 
for a valuable consideration without notice of any trust of any 
kind, by virtue of which possession was taken as early as the year 
A. D. eighteen hundred and sixty-seven, and has been continuously 
held ever since, by our ancestors and ourselves; and we claim the 
same benefit of this defence as if we had interposed the same by 
way of plea. 

And we further aver that the complainants have not in and by 
their bill set forth such a case as is within the jurisdiction of a 

court of equity, and that it is the right of defendants to have, hold, 
and maintain their titles to the iands in question regularly at law, 
a right guaranteed to them both by the Constitution of the United 
States and the constitution of this State. 
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13 And we therefore pray to be hence dismissed with our 
reasonable costs in this behalf wrongfully sustained. 
A. RICKETTS, 
Counsel for Defendants. 


LACKAWANNA COUNTY, 88: 

Joseph Church, being duly sworn, says that the facts set forth in 
the foregoing answer are true so far as set forth of his own knowl- 
edge, and so far as set forth on information and belief that he verily 


believes them to be true. 
JOSEPH CHURCH. 


Sworn and subscribed this 7th day of July, A. D. 1885, before— 
[SEAL ] A. D. DEAN, 
Notary Public. 


Evidence. 
Testimony taken before EF. Merrifield, examiner, in above-stated case. 


Now, May 29, 1854, in accordance with due notice to the parties, 
E. Merrifield, examiner in above case, met the parties at the court- 
house in Wilkes Barre. 

H. W. Palmer, [. P. Hand, and Judge Linn for plaintiffs; A. 
Ricketts for defendants. 

It is admitted that Mrs. Charlotte Church died intestate July 17th, 
1880, leaving a survivor, one son, Charles J. Church, for whom 
Joseph Church has been duly appointed guardian. 

It is further admitted that the facts set forth in the 7th para- 
graph of the plaintiffs’ bill, so far as the same relates to conveyances 
made by the children and grandchildren of Charlotte Stevens, is 

true. 

14 Also that the facts set forth in the 8th paragraph are true. 

The plaintiffs offer in evidence the record in No. 38, Janu- 
ary term, 1872, in equity, in common pleas of Luzerne county, be- 
tween Griffin Stevens, A. Ruland, Letta Ann Ruland, his wife, in 
right of the wife; J. McKiel Stevens, Peter Marsh and Louisa, his 
wife, in right of the wife; Helen Kelsey, Cvrenus Wise and Ann 
Wise, his wife, in right of the wife; Sidney Philip Stevens and Ro- 
zelle, Lilly, Zelda, and Jenny Stevens, minor children and heirs-at- 
law of B. Jerome Stevens, by their next friend, C. Wise, against 
Joseph Church and Charlotte Church. 

Defendants object to this offer of evidence for the reason that the 
record upon its face is a proceeding not within the jurisdiction of 
the court sitting in equity, and is simply a proceeding coram non 
judice and of no validity. 

The record 1s received. 

lor all purposes of this case it is argued that the paper books used 
in the supreme court in the above-stated case, so far as they contain 
the record of the said case, shall be used in this case in place of the 
official record or an exemplification thereof (this agreement, how- 


HELEN M. KELSEY ET AL., &¢. 9 


ever, not to preclude either party from using the original record in 
case other party shall deem it necessary). 


JOSEPH CHURCH sworn: 


I will be 57 years of age June Ist, and am defendant in this bill. 
The tract of land described in plaintiffs’ bill is situate in the city of 
Seranton, Pa., bounded on the east by Lackawanna river, about 30 
rods wide on the river; it runs back 179 rods; it 1s nearly a paral- 

lelogram in shape; this is supposed to be coal land; portions 
15 of it is of some value for town lots. The chief value of the 

property is for the minerals contained in the land. There 
are several buildings on it—maybe thirty or forty houses and barns. 
There are four or five veins of coal that probably extend under the 
whole of it; there are two top veins beside that don’t amount to 
much. The coal on all sides, except a small portion belonging to 
[the] Philo Griffin estate, is leased by mining companies. 

The testimony on the part of the plaintiffs 1s closed. 

It is agreed upon the parc of the defendants to close his testimony 
by the first day of August next, to have the same force and effect as 
though rule had regularly issued by the court and had been served. 


July —, 1884, parties appear and proceed with defendants’ testi- 
mony. 

Defendants offer in evidence deed—Letta Griffin to Charlotte 
Church—dated 18 February, 1867, for tract of land in dispute, ac- 
knowledged before E. Leach, Esq., same day; recorded April 1, 1867, 
in Luzerne county, D. B. 117, page 166, &e.; consideration, $1,000. 

Offered for purpose of showing defendant 1s bona fide purchaser of 
land in dispute for valuable consideration, to be followed by evidence 
that the same was taken without notice of any trust whatever, and 
possession taken under it and been maintained ever since, exclusive 
and adverse against plaintiffs and all the world. 

Objected to by plaintiffs as irrelevant and immaterial in this issue, 
and because the title claimed under the foregoing deed was set up 
and adjudicated upon in the equity proceeding heretofore given in 
evidence. 

JoSEPH CHURCH recalled: 

Am one of the defendants in thissuit; lived in Wiseonsin 

16 prior to 1860; married Charlotte Church January 6, 1862, 

at Providence, this county ; went back to Wisconsin to live; 

took her with me; took Letty Griffin out there to live with me Jan- 
uary 1, 1565. 

(. What occurred with regard to her business affairs while Letta 
Griffin lived there with you in Wisconsin ? 

Mr. Palmer asks what is the purpose of the question. 

Answer of counsel: The purpose is to show the circumstances 
under which the above-mentioned deed was made and the consid- 
eration therefor, and that in pursuance of the said conveyance pos- 
session was delivered to the grantees of the land in question, and 
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that they have held the same—i. ¢., the said Charlotte Church and 
her successors in the title—ever since, holding the same exclusively 
and adversely to the present plaintiffs and all the world, and still 
thus hold the same. 

Objected to by plaintiffs as irrelevant and immaterial; 2d, arrange- 
ments between witness and Letta Griffin in the absence of the plain- 
tiffs is not evidence. 

A. Soon after we got there—three or four months—she received 
a good many dunning letters. She owed quite a large amount, and 
they kept coming. She finally said she had got to do something 
about her debts. She said if I would come back and live with her 
in Pennsylvania and pay her debts—she told me what they were— 
and support her through her lifetime and pay the legacies of a will 
she had made, that she would deed us the property. She told me 
about what it was and the contents of the will she had made and 
amount of debts. I coneluded to do so and did so. I came back 
with her in fall of 1864. I took possession, furnished the house, 
and commenced to pay her pressing debts. I went back to Wiscon- 
sin, left my family here; was gone three or four months at a time. 

sent a man by name of William Toombs frota there to do 
17 the work and see to the family and things—do the work and 

dig cellar for the barn. I paid miners to dig coal, sold coal, 
paid the miners for doing it; built a barn and done other improve- 
ments; made contracts for leasing and selling; received the rents 
and paid for all expenses. I paid her debts, to amount of between 
$3,000 and $4,000, to parties. I could name most of it. She lived 
to 20 March, 1867, at which timeshe died. I buried her respectably 
and paid every debt she owed or that I ever heard of, and I have 
offered to pay the legacies of the will. She lived with me on this 
property in dispute until she died. I paid off her debts to Zeikel 
Griftin, 8900; to Polly Stevens, $1,100—it might have been the re- 
verse; to Sally Ann Heerman about $160; to D. W. Griffin about 
S100; to Sam. Tripp, $50; to John R. Fordham about $30; to Sey- 
bold & White a bill paid; taxes to N. Fitch for about three years 
before I came there; paid Robert Lackey $20 to $30, besides quite 
a good many store debts I cannot recall. These were the principal 
debts. The above deed was made in pursuance of this arrange- 


ment. 
(). State what knowledge or notice of any kind either you or your 


wife, Charlotte Church, in any way had at any time previous to this 
said arrangement and the execution of this deed of any trust or 
liability on the part of Letta Griffin in favor of these plaintiffs. 

A. | never heard a word ora lisp from no living person, ner did 
my wife, to my knowledge, of anything in their favor, except that 
they were to be paid a certain amount of legacies in the will she 
had made. I took possession in pursuance of this arrangement and 
have kept it ever since. The plaintiffs in present bill have never 
had possession, together with myself and my wife, of the land in 
question, either at time of filing this bill or at any other time. 
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Cross-examination: 
Am the same Joseph Chureh who was defendant in the 
18 equity proceeding No. 5, January term, 1872, in equity; was 
a witness In that case; was present in court when the issues 
on that case were tried; was present when the case of Letta 
Ann Ruland was tried for an undivided interest in this land. I do 
not know whether I was a witness; think I have testified to same 
facts now sworn to before. 


Redirect by defendants: 

The plaintiffs were all living in this county at the time of these 
transactions, except Helen Kelsey. 

WELLS BENJAMIN sworn: 

Live in Providence, Scranton city; lived near Church’s from 1864 
to 1870; had dealings with Chureh ; think in 1865; he mined quite 
a large amount of coal on the property in question, and I had a 
team haul coal for him; think heshipped here to Scranton ; Joseph 
Church paid me for doing It. 

JOHN FLYNN sworn: 

Lived near Joseph Church’s from 1864 to 1870, in this city ; think 
in August or September, 1865, [I mined about a thousand tons of 
coal for Mr. Church out of this property; Church paid me, I think ; 
it looked as though coal had mined there before; there was coal in 
stock there when I started. 

Cross-examination : | 

Think I have seen Letta Griffiin; think she did not pay me for 
mining the coal. 

Above testimony objected to as irrelevant. 


ANTHONY CLARK sworn: 

Lived at Sand Bank, this city, in 1865 and ’6; [ hauled coal for 
Joseph Church from this property; Joseph Church paid me for all 
I done. 

19 Objected to as immaterial. 


Puitie McDonatLp sworn: 
Lived in Pine Brook, this city, in 1865 and ’66; Joseph Church 
hired me to break coal on the property where he now lives; he paid 
me for ali the work I done for 


Objected to as immaterial. 


FLORENCE Lyncit sworn: 
Lived in Providence from 1864 to 1866; worked for Joseph Church 
on this property about that time; worked on the farm for him ; 
some in 65; worked about three years; Church paid me for my 
work; Letta Griffin was living with Church in the same house. 
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Q. Did she ever say anything to you about who had the posses- 
sion and control of the property ? 


Objected to—Ist, as immaterial; 2nd, the declarations of Letta 
Griffin are not evidence in this issue. 

A. She did; I was digging post holes one day and Miss Griffin 
came to me; asked me what I was doing there; I told her Mr. 
Church was going to build a fence right along here; then she said 
it wasn’t much of her business, but she had a good man to superin- 
tend the work when she had Joseph Church, and she thanked God 
she had such a man in the family. 


Cross-examination : 

Was a witness before in the lawsuit between these parties; was 
digging post holes right by Church’s barn; did not tell this story 
before; first I ever spoke of 1t; never was asked it; never spoke of 
it from that day till this; begun to think of it the other day when 
I was subpcenaed; did not know what I was to say until I came 
here. 

20 Lupwic VANSTORK sworn: 

From 1865 to ’67 I lived in Providence, near Chureh’s; think 
about 150 rods. I bought eoal of Church in 1865 from this prop- 
erty. Letta Griffin was living there in the house she built. I had 
conversation with her as to who had control and possession of the 
property. Church built a barn in ’65 or ’66, and I was there at the 
raising. She told me after they had got the barn up; think she 
called me to the house; said Church had been sick for some days, 
hardly able to get about, and she had given the property all up to 
him. She had no other way to do, she said; she was in debt and no 
way to pay her debts; he had gone on and _ paid her debts and she 
had given him possession and charge of the whole thing. I still 
live in Providence and have ever since. Church has had possession 
of this property all the time I lived there and down to the present 
time; have never since that time known anybody else to have pos- 
session except him. 

All above testimony objected to as incompetent and irrelevant. 


Cross-examination : 


Letta Griffin lived there on the property until she died. Church’s 
wife lived there, after I went there, until she died. 


IsAAc DEAN sworn: 

Have lived in Providence for fifteen years; lived in Abington 
previous; was down once or twice a week; have known Church 
since he was a little boy; have seen him oftener since he eame from 
Wisconsin, and ever since he has lived on the property in dispute ; 
still lives there; he has used the property as his own; he has built 
a good deal on it; a barn, one or two coal-breakers, a brick house, 

and some slaughter-houses; has mined coal and sold it; has 
21 leased to different parties and mined by the day. I knew 
Letta Griffin; she lived with Church after he came from 
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Wisconsin. I know some of the plaintiffs —two of the Stevens, Mrs. 
tuland, Mrs. Wise; they were living in this county, so far as I know; 
Mrs. Wise lived about town here; none of these plaintiffs, that I 
ever knew of, had possession of this property along with Joseph 
Church and wife. 

Objected to as incompetent and irrelevant. 


Cross-examination : 


I have been called in this ease before. I never had an interest in | 


this property; had a mortgage on it in the shape of a deed-—a por- 
tion of it. I don’t know that Town anything. I turned over every- 
thing to a trustee. Thomas Livey is my trustee for benefit of my 
creditors; don’t recollect whether this mortgage was scheduled and 
put in. 

It is agreed that Robert H. Lackey, if produced, also John R. 
Fordhaia, who were creditors of Letta Griffin, would swear that 
Joseph Church paid them. 


Same testimony objected to as immaterial. 


Admitted if A. H. Winton was produced he would swear that he 
leased a portion of this property from Joseph Church and wife in 
spring of 1867, before Letta Griffin died, namely, three or four acres 
for base-ball ground. 


Objected to as irrelevant. 

Defendants offer in evidence Thomas Griffin’s will, dated 27th 
March, 1852; probated April 5, 1854; letters testamentary granted 
to Letta Griffin and David R. Randall 4th April, 1854; recorded 
in register’s office of Luzerne county, Will Book “Bb,” page 610, &e. 
Offered for purpose of showing title and right of possession in de- 
fendants. 

22 Objected to because the title under this will was adjudicated 
and settled finally and conclusively in the equity proceeding 
given in evidence by the plaintiffs. 

Offers will of Letta Griffin, dated 22d September, 1862, probated 
24th April, 1867. Letters testamentary granted 24th April, 1867, 
to Theodore Vanstork and Joseph Church. Recorded in register’s 
office, Luzerne county, in Will Book Bb, page 314, Xe. 


Objected to as incompetent and reasons above stated. 


Defendants also offer the records of the following ejectments, of 
~which it isagreed that certified copies of the continuance docket entries 


may be used instead of exemplication. 
Above evidence objected to as Incompetent and immaterial. 
I hereby certify the foregoing to be the testimony taken before 
me. : 
BE. MERRIFIELD, 


Examiner. 
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Among the records of the court of common pleas of Luzerne 
county, State of Pennsylvania, it is, inter alia, thus contained : 


Continuance Docket Entry, of May Term, 1867. 


GRIFFITH STEVENS, J. M. Stevens, 8S. P. Stevens, ROSELLA ) 
Stevens, Lillie Stevens, — Stevens, Jennie Stevens, M1- 
nor Children of J. B. Stevens, Deceased, by their next 
Friend, S. P. Stevens; Abram Ruland and Letty Ann 

Ruland, His Wife, in right of said Wife; Cyrenus { No. 173 

93 Wise and Ann Wise, His Wife, in right of said (*° °!: 

Wife; Peter Marsh and Loulsa Marsh, His Wife, 
in right of said wife, and Helen Kelsey, 
US. 
JoserH CrurcH and CHARLOTTE CHURCH. 


$1.90 paid by att’y. Received, 21 Sept., 1868, of C. Wise, $4.55, 
Sheriff Vanleer’s costs—W. Fenner, for sh’ff; prot., $17.85; com., 
50; rev., .o0; slrfl, 4.55; att’y, 3.00; Prot. Seibel p’d express, .50 ; 
do., 4.90; def’ts’ bill, 867.18; plffs’, 12.72; Prot. 8., add’l, 1.90. 

Summons in ejectment for a lot of ground situate in 2d ward, Scran- 
ton borough, Luzerne county and Stateof Pennsylvania, bounded and 
described as follows, viz: On the east [by the] Lackawannariver,on the 
south by land of Philo Griffin and H. 8. Pierce, west by the Delaware, 
Lackawanna and Western railroad, and north by land of IF. A. Grif- 
fin and John Frances, containing forty acres, more or less. Exit 16 
April, 1876. Summoned. 

Now, 15 July. 1867, rule is entered on part of plaintiffs to take 
depositions on ten days’ notice. (Copy exit.) 

August 26, 1867, defendants plead not guilty. 

Now, 18 May, 1868, rule is entered on the part of plaintiffs to take 
depositions on ten days’ notice. 

Now, May 16, 1868, on filing affidavits and on motion in open 
court, the court permit the record to be amended by striking out 
name of 8. M. Stevens, — Stevens, Abram Ruland and Letty Ann 
Ruland, his wife, in right of said wife; Cyrenus Wise and Ann Wise, 
his wife, in right of said wife; Peter Marsh and Louisa Marsh, his 
wife, in right of said wife, and Helen Kelsey, they having been in- 
cluded as plaintiffs by mistake. (See C. M.) 

Now, 16 November, 1869, depositions filed on part of plaintiffs. 

(See C. M.) 
24 Now, 9 May, 1870, defendant enters a rule to take deposi- 
tious on ten days’ notice. (See files.) 

Continued October 4, 1870, at costs of defendant. (See T. L.) 

Now, 27 December, 1870, depositions filed. 

Now, 27 December, 1870, issue joined and jury being called came, 
to wit, John Hart, David S. Vail, Samuel Vannetter, Lewis MeKeel, 
Nathaniel Goss, R. C. Drum, Jacob Gress, C. B. Durland, David 
Fairelild, Jolin Mitehell, Charles F. Werman, and Chester Fuller, 
who all being duly sworn to well and truly try, &e., do say they 
find in favor of the defendant. Verdict rendered 3d January, 1871. 


- 
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During trial defendants file eight and plaintiffs file five sealed bills 
of exceptions. | 

Now, 2d January, 1871, upon application of plaintiffs’ counsel, 
court grant rule to show cause why new trial shall not be granted. 
(See C. M.) 

Now, 7 January, 1871, reasons for new trial filed. Same day rule 
is entered on part of plaintiffs to take depositions on five days’ 
notice. 

Received, 14 October, ’71, of Prot. Seibel, refunded on defendants’: 
bill after retaxation, two hundred thirty-nine 4%) ($259.69). 


WRIGHT & HAND. 


teceived, 14 October, ’71, of Proth’y Seibel, one hundred and 
twenty-seven ;%$; dollars ($127.45), costs of defendants. 
C. L. LAMBERTON, 
Att'y for Defendants. 


Received, 30 September, 1871, of Wright & Hand, attorneys for 
plaintiffs, three hundred and ninety-two and 4,3;, balance of cost 
as taxed in this case, except plaintiffs’ bill. 
| R. V. LEVERS, 

Pro Prot. 


29 Now, 7 January, 1871, on motion of plaintiffs’ counsel in 

open court, permission is given to file additional reasons for 
new trial at any time during the day with the prothonotary. (See 
C. M.) 

Now, 9 January, 1871, court grant rule to show cause why rule to 
file additional reasons on the part of the plaintiffs shall not be 
stricken off. (See C. M.) 

Now, 10 January, 1871, the court file a paper giving reasons for 
refusing to strike off reasons for a new trial filed by plaintiffs, of 
the 7 January, 1871, and explaining the conduct of his honor, Judge 
Dana, on the premises. (See C. M. and files.) 

Now, 25 July, 1871, by opinion of court filed, rule for new trial 
made absolute upon conditions stated therein. (See opinion filed.) 

Same day charge of court filed. 

Now, 30 August, 1871, additional order of Judge Elwell, president 
judge, filed as follows: And it is further ordered that the said con- 
sent to the reading of the verdict in evidence be filed in writing by 
the first day of October next, and that the costs, which are for the 
plaintiffs to pay as the case now stands, be paid by them by the same 
time (unless the time be hereafter enlarged), upon cause shown, 
otherwise the rule for a new trial will be considered as discharged. 
(See files.) 

Now, 6 September, 1871, by paper filed, plaintiffs’ counsel except 
to the ofinion and conditions imposed by the court In granting a 
new trial in the above ease, and consent that the verdict set aside 
may be given in evidence on the next or any subsequent trial, as 
stipulated, reserving the right to take any legal exceptions thereto 
when the same is offered. (See files.) 
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26 Now, 26 September, 1871, defendants’ bill of costs filed. 
(See files.) 

Now, 30 September, 1871, exceptions to defendants’ bill filed and 
prothonotary notified not to pay out the same. (See files.) 

Now, 4+ October, 1871, plaintiffs enter rule to retax defendants’ bill 
of costs in this case before the prothonotary on five days’ notice. 
(See files.) Cost exit. 

Now, 12 October, 1871, defendants’ bill of costs retaxed before 
prothonotary. By agreement of parties all costs charged in bill pre- 
vious to December term, 1870, are stricken out and the sum of $36.40 
is deducted from the bill as filed for December term, 1871, being 
overcharged for witnesses named therein. (See papers filed.) 

February 5, 1877, plaintiffs take nonsuit. (See T.L. No.1.) J.D., 
No. 82. 

Continuance Docket Entry, of August Term, 1867. 


ABRAM Runanp and Lerry Ruianp, His Wife, in Right 


of the Wife . 
we , No. 586. 
JosepH CHurcH and CHARLOTTE CHURCH. J 


$1.90 p’d by atty. Debt. Land. Prot., $15.52; com., 50; sh’ff 
4.35; jury, 4.00; att’y, 5.00; pl’ff B., 317.88; 545.25, int.; hab. fa. al 
fi. fa., 116, Jan. T., 1870, 90; stayed sh’ff, 25; copy of record, 1.50’ 
eost S. C., 10.00; op. ch’g’s, .50; al. hab. fa. al. fi. fa., 56, Aug. term? 
1870, £0; sat. sh’fl, 12.44. 

Summons in ejectment fer a lot of ground situate in the 

27 2d ward of Scranton city, Luzerne county, Pa., bounded and 

deseribed as follows, viz: On the east by the Lackawanna 

river, on the south by land of Philo Griffin and II. 8. Pierce, west 

by the Delaware, Lackawanna and Western railroad, north by land 

of I. A. Griffin and Jno. Francis, containing forty acres, more or 
less. Exit 26th July, 1867. Summoned. 

Isth November, 1867, defendants plead not guilty. 

Now, 18th May, 1868, rule is entered on part of plaintiffs to take 
depositions on ten days’ notice. (See files.) 

Now, 7th May, 1869, defendants add plea of statute of limitation 
and contract for want of time. (See trial list.) 

Now, loth November, 1869, issue Joined and jury called and came, 
to wit, Albert McAlpine, A. J. Pringle, John Cope, James McDer- 
mott, Sidney Eicke, 8. H. Dodson, Samuel A. Kensey, I. M. Hicks, 
P. H. Moyles, Ik. G. Carpenter, Amos Saxe, and William Belles, who 
all being duly sworn to well and truly try the issue joined, &e., do 
say that [they] find for the plaintiff the one undivided sixteenth 
part of the land claimed, excepting the one acre described in con- 
tract from Letta Griffin to Almira H. Noll, dated 27th September, 
1864, as shown in evidence, for which latter we find in favor of the 
defendants. (See C. M.) 

Now, 20d November, 1869, plaintiffs file sheriff’s receipt for four 
dollars, jury fee in above case, and thereupon judgment. (See files.) 


J. D., No. 18. 


| 
| 
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= 24th November, 1869, copy of charges to the jury filed. (See 
files.) 
Now, 29th November, 1869, writ of error from supreme court filed, 
returnable second Monday of March, 1870. (See files.) 
28 Now, 26th January, 1870, defendant enters rule to take dep- 
ositions on ten days’ notice. (See files.) 
Now, 17th May, 1870, record and reniuttitur from the supreme 
court filed and judement affirmed. (See files.) 
20th June, 1870, sheriff’s receipts of Joseph Church, $360.00, to 
apply on wit. (See al. hab. fa.) 
Sth July, 1870, sheriff’s receipts of Joseph Church, $9.74, in full 
of balance of costs on writ. Loose receipt given. (See al. hab. fa.) 
25th August, 1870, Wright & Hi: arrington, attorneys for plaintiffs, 
receipt of sheriff $337.08, ‘plaintiffs’ bill of costs, amount paid pro- 
thonotary, jury fee, attorney fee, 5. C. costs, and express paid. (See 


al. hab. fa.) 


Continuance Docket Entry, of August Term, 1867, 
SIDNEY STEVENS 
Vs. No. 587. 
JOSEPH CHurcH and CHARLOTTE CHURCH. 


$1 0 pd. by atty; prot. ph., $14.55; com., 50; sh’ff, 4.35; Prot. 
S., 6.55; Prot. T., 3.85; att’y, 3.00. 

‘Summons in ejectment for a lot of ground situate in the 2d ward 
of the city of Scranton, Luzerne county, Pa., bounded and deseribed 
as follows, viz: On the east by Lackawanna river, on the south by 
land of Philo Griffin and H.S. Pierce, west by Delaware, Lacka- 
wanna and Western railroad, north by land of I*. A. Griffin and 
John Frances, containing forty acres, more or less. Exit 26th July, 
1867. Summoned. | 

1Sth November, 1867, defendants plead not guilty. 
29 Now, 15th May, 1868, rule Is entered on part of plaintiff 
to take. depositions on ten days’ notice. (See files.) | 

Now, 17th May, 1869, defendants add plea of statute of limita- 
tion. (See I. L.) 

Now, 16th November, 1869, depositions filed on part of plaintiff. 
(See C. M.) 

Now, 26th January, 1870, defendants enter rule to take deposi- 
tions on ten days’ notice. (See files.) 

October 24th, 1870, continued at costs of defendants on the ground 
of absence of witnesses. (See T. L.) Continued. (See T. L., April 
T., 1875. 

Now, 9th October, 1876, on filing affidavit court grant rule to 
show eruse whi nonsuit shall not be stricken off. (C. M., No. 2 

9th October, 1876, nonsuit entered upon application of plaintiff’ ‘Ss 
counsel. (See ‘. :., No. 2. J. D., No. 52.) 

Now, 28th March, 1877, rule discharged. (See argument list.) 
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Continuance Docket Entry, of August Term, 1867. 


Perer Marsu and Louisa Marksu, His Wife, in Right | 


ot the \\ ife, q No. 588. 
Vs. 
JOSEPH CHURCH and CHARLOTTE CHURCH. 
$1.96 p’d by att’y; prot. ph., $14.55; com., 50; sh’ff, 4.55; Prot. 
S., 6.35; Prot. T., 3.85; att’y, 3.00. 


Summons in ejectment for a lot of ground situated in the 
30 2d ward of the city of Scranton, Luzerne county, Pa., bounded 

and described as follows, viz: On the east by the Lackawanna 
river, on the south by lands of Plilo Griffin and H.8. Pierce, on 
the west by the Delaware, Lackawanna and Western railroad, 
north by land of I*. A. Griffin and John Frances, containing forty 
acres, more or less. Exit. 26th July, 1867. Summoned. 

Isth November, 1867, defendants plead not guilty. 

Now, 18th May, 1868, rule is entered on part of plaintiffs to take 
depositions on ten days’ notice. (See files.) 

Now, 7th May, 1869, defendants add plea of statute of limitation. 
(See files.) 

Now, 16th November, 1869, depositions filed on part of the plain- 
tiffs. (See C. M.) 

Continued October 24, 1870, at costs of defendants. (See T. L.) 

Now, 6th April, 1875, continued on application of plaintiffs and 
at their costs. (See T. L., Avril T., 1875.) 

Now, 9th October, 1876, on filing affidavit, court grant rule to 
show cause why nonsuit entered in this case shall not be taken off. 
(C. M., No. 2.) 

October 9th, 1876, nonsuit entered upon application of plaintiffs’ 
counsel. (See T. L., No. 2. J. D., No. 32.) 

Now, 28th March, 1877, rule discharged. (See argument list.) 


Continuance Docket Entry, of August Term, 1867. 


HELEN KELSEY 
Us, N. 5S9. 
JoseEPH CuuRCH and CHARLOTTE CHURCH. 


ol $1.90 pd. by att’y; prot. ph., $14.85; com., 50; sh’ff, 4.35 ; 


Prot. 5., 6.55; Prot. T., 3.85; att’y, 3.00. 
Summons in ejectment for a lot of ground situated in 2d ward of 
Scranton city, Luzerne county, Pa., bounded and described as fol- 


lows, viz: On the east by the Lackawanna river, south by land of 


Philo Griffin and IH. S. Pierce, on west by Delaware, Lacka- 
wanna, and Western railroad, north by land of F. A. Griffin and 
John Frances, containing forty acres, more or less. Exit 26th July, 
1867. Summoned. 

November 18th, 1867, defendant pleads not guilty. 

Now, 15th May, 1868, rule is entered on part of plaintiff to take 
depositions on ten days’ notice. (See files.) 
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Now, 7th May, 1869, defendants add plea of statute of limitation. 
(See C. M.) 
Now, 16th November, 1869, depositions filed on part of plaintiff. 


(See C. M.) 


Continued, October 24th, 1870, at costs of defendants. (See O. L.) 

Continued. (See T. L.., April term, 1875.) 

Now, 9th October, 1876, on filing aftid: avit, court grant rule to 
show cause — nonsuit entered in this case shall not be taken off. 
(C. M., No. 2 

Now, 9th a 1876, nonsuit entered upon application of plain- 
tiff’s counsel. (See T. L., No. 2.) 

Now, 20th March, 1877, rule discharged. (See argument list.) 


32 Continuance Docket Entry, of August Term, 1867. 
Cyrenus Wisk and Ann WIsk, Ilis Wife, in Right of the ) 
"ife see 
sions > No. 000. 
vs. : 
JOSEPH CHURCH and CHARLOTTE CHURCH. J 


S] 0 pd by att’y ; prot. ph., $14.55; com., 50; sh’ff, 4.85; def’ts’ 
bill, 22.50, at April T.,’75; Prot. S., 685 - Prot. T., 3.85; att’y, 3.00 

Summons in ejectment for a lot of round situate In the 2d ward 
of Seranton city, Luzerne county, Pa., bounded and deseribed as 
follows, viz: On the east by the Lackawanna river, on the south by 
lands of Philo Griffin and H. 8. Pierce, west by the Delaware, Lack- 
awanna and Western Railroad Company, north by lands of IF. A. 
Griffin and John Frances, containing forty acres, more or less. Exit 
26th July, 1867. Summoned. 

November 18th, 1867, defendants plead not guilty. 

Now, 18th May, 1868, rule is entered on the part of plaintiffs to 
take depositions on ten days’ notice. (See files.) 

Now, 7th May, 1869, defendants add plea of statute of limitation. 
(See T. L.) 

Now, 16th November, 1869, depositions filed on part of plaintiffs. 
(See C. M.) 

Continued, October 24th, 1870, at cost of defendants. (See T. L.) 

Now, April 6th, 1875, continued on application of plaintiffs and 

at their costs. (See T. L., April T., 1875.) 
30 Now, 9th October, 1876, on filing affidavit, court grant rule 
to show cause why nonsuit entered in this case shall not be 

taken off. (C. M., No. 2.) 

Now, 9th October, 1876, nonsuit entered mpon application of plain- 
tiffs’ counsel. (See T. .. No. 2.) J. D., No. 32. 

Now, 28th March, 1877, rule discharged. (See argument list.) 


Received, May 23d, 1877, of C. Wise, plaintiff, by hands [of] I. P. 
Hand, fifty- three dollars, all costs taxed in above case, except $1.90 
paid by attorney on entry of suit. Loose receipt given. 

W. FENNER, 
Pro Prot. 


20) JOSEPH CHURCH ET AL. VS. 


Mr. C. Wise paid Ald. C. A. Zeigler same time $12.95, balance 
[of ] M. J. Philbin’s fees in this case, as per receipt before me. Prot. 
Barber should — that amount to Mr. Wise. 


February 8th, “7 
D. L. PATRICK, 
Attorney for Hl. N. Patrick, Assignee of M. J. Philbin. 


Received, February 8th, 1878, of Prot. Barber $12.95, paid in by 
C. Wise as M. J. Philbin’s fees, and now returned to him by direc- 


tion of Mr. Patrick. 
Attorney for UC. Wise. 
Received, 16th March, 1877, from Prot. Barber $4.85, balance [of | 
Sheriff Vanleer’s fees. | 
THOS. QUICK, 
Executor, 
Per PATRICK, Ag’t. 
Continuance Docket Entry, of August Term, 1867. 
J. M. Stevens 


vs. No. 591. 
JosErpH CHurcn and CHARLOTTE CHURCH. 
34 $1.90 p’d by att’y; prot. ph., 14.85; com., 50; sh’ff, 4.85; 


Prot. S., 6.55; Prot. T., 3.85; att’ y, 0.00. Received May 5, 
1874, M. J. Philbin’s fees by check of I. P. Hand. Horatio N. Pat- 
rick, for Philbin. 

Summons in ejectment for a lot of ground situate in second ward 
of Scranton city, Luzerne county, Pennsylvania, bounded and de- 
scribed as follows, viz: On the east by the Lackawanna river, on 
the south by lands of Philo Griffin and IT. S. Pierce, on the west 
by Delaware, Lackawanna and Western railroad, on north by lands 
of I’. A. Griffin and John Frances, containing forty acres, more or 
less. Exit 26 July, 1867. Summoned. 

November 18, Is67, defendants plead not guilty. 

Now, 18th May, 1868, rule is entered on part of plaintiff to take 
depositions on ten days’ notice. (See files.) , 

Now, 7 May, 1869, defendants add plea of statute of Jimitations. 
(See T. I.) 

Now, 16 November, 1869, depositions on part of plaintiff filed. 
(See C. M.) 

Now, 8 June, 1870, rule is entered on part of plaintiff to take 
depositions on ten days’ notice. (See files.) 

Continued October 24, 1870, at costs defendants. (See T. L.) 

Continued. (See T. L., April term, 1875.) 

Now, 9 October, 1576, on filing affidavit court grant rule to show 
cause why nonsuit entered in this case shall not be taken off. (C. 
M., No. 2 

October 9, 1876, nonsuit entered on application of plaintiff’ S 
counsel. (See T. ls Ne. 2. J. D., No. 32.) 
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Now, 28 March, 1877, rule discharged. (See arg. list.) 
OO Bill in Equity. 
In Court of Common Pleas of Luzerne Co., Sitting in Equity. 


GRIFFIN Stevens, A. RutAND, and Lerra ANN Rutanp, His Wife, 
In Right of the Wife; J. Mclkiel Stevens, Peter Marsh and Louisa 
Marsh, His Wife, in Right of the Wife; Helen Kelsey, Cyrenus 
Wise and Ann Wise, His Wife, in Right of the Wite; Sidney 
Philip Stevens, and Rozelle, Lillie, Zelda, and Jennie Stevens, 
Minor Children and Heirs-at-law of B. Jerome Stevens, Deceased, 
by Their next Friend, C. Wise, Plaintiffs, | 

vs. 
JosepH Cnhurcn and CHARLoTTE Cuurcn, Defendants. 


To the honorable the judges of said court: . 

Your orators complain and say : 

1. That Thomas Griffin died on or about the 18th day of March, 
A. D. 1854, seized in his demense as of fee of all that certain lot, 
piece, or parcel of land situate in the second ward of the city of 
Scranton, bounded and described as follows, viz: On the east by the 
by the Lackawanna river, on the south by lands of Philo Griffin 
and H.S. Pierce, west by the Delaware, Lackawanna and Western 
railroad, and north by the land of F. A. Griffin and John Frances, 
containing forty acres, be the same more or less, it being part of a 
larger tract of land. 

2. That in and by his last will and testament, bearing date the 

27th day of March, A. D. 1852, and duly admitted to probate 
oO by the register of Luzerne county on the 3d day of April, A. 

D. 1854—a copy of which is hereto attached and marked 
“Exhibit A”—he devised the said piece or parcel of Jand, inter alia, 
to his daughter, Letta Griffin. 

3. That Charlotte Stevens, a daughter of Thomas Griffin, died in 
the lifetime of said Thomas Griffin, leaving surviving her children 
as follows: Griffin Stevens, Letta Ann, now intermarried with A. 

tuland; J. Mekiel Stevens, Louisa, now intermarried with Peter 
Marsh; Helen, widow of Orvil Kelsey, deceased ; Ann, now inter- 
married with Cyrenus Wise; Sidney Philip Stevens, Guilford Dudley 


Stevens, B. Jerome Stevens, and Charlotte, now iIntermarried with 


Joseph Chureh ; that Guilford Dudley Stevens died unmarried, with- 
out issue: B. Jerome Stevens died in July, 1864, leaving surviving 
Rozelle Stevens, Lillie Stevens, Zelda Stevens, and Jennie Stevens; 
that Charlotte Church is the defendant in this bill, and the other 
parties named are plaintiffs. 

4. That Letta Griffin died on the 23d day of March, A. D. 1867, 
and in and by her last will and testament, bearing date September, 
922. A. D. 1862, and duly admitted to probate by the register of Lu- 
zerne county on the 24th day of April, A. D. 1867—a copy of which 
is hereto attached and marked “ Exhibit B’—she devised the said 
piece of land, inter alia, to Charlotte Church. 

5. That an undivided one-half of the said piece or parcel of land 
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was the share of the heirs of Charlotte Stevens, deceased, daughter 
of Thomas Griffin, in the estate of said Thomas Griffin ; that Thomas 
Griffin, in his lifetime, intended to secure to them by his will the 
the said — of his estate. 
That Letta Griffin, daughter of Thomas Griffin, and de- 
O7 visee under his_ will, expressly and by verbal undertaking 
with the testator, before and at the time of making his will, 
agreed with and promised him that if he would devise to her the 
said piece or parcel of land, an undivided one-half of which was the 
share of the heirs of her sister, Charlotte Stevens, deceased, to 
have during her life, she would leave the same to the children of 
Charlotte Stevens after her (Letta’s) death ; that, relying upon the 
faith of her promise, he did devise the said piece of land to her, as 
mentioned in item one of said will. See “ Exhibit A.” 

That after the making of said will said Thomas Griffin at dif- 
hovnt times proposed to change his will and give the heirs of his 
daughter Charlotte their portion of said land, but Letta induced her 
father to leave the will unchanged by repeating her promise to him 
that she would fulfill his intentions with regard to her sister Char- 
lotte’s children, and leave them their portion in said land after her 
death; that, relying upon the faith of her promise, he did not 
change his will in favor of the heirs of Charlotte Stevens, deceased. 

s. That upon the death of said Thomas Griffin, Letta Griffin 
became seized of said lot of land, to hold an undivided one-half thereof 
in fee and the other undivided one-half in trust for the heirs of Char- 
lotte Stevens, deceased, to be conveyed to them after her (Letta’s) 
death. 

9. That Letta Griffin, not regarding her said several promises, 
but intending to defraud the said plaintiffs, in and by her last will 
and testament devised the whole of said real estate to Charlotte 
Church, one of the heirs of Charlotte Stevens, deceased. 

10. That Letta Ann R utland, wife of A. Rutland, has recovered an 
undivided one-sixteenth of said land, excepting theoneacre described 

in contract from Letta Griffin to Almira H. Noll, dated 27th 
38 September, 1864—a description of which is hereto attached 

and marked “Exhibit C’—in action of ejectment, No. 586, 
August term, 1867, in the court of commons pleas of Luzerne 
county. 

11. That the only evidence upon which a recovery was had:in 
said action was the proof by witnesses to sustain the charges made 
in the preceding sections of this bill. 

12. That said action being brought upon an equitable title, the 
a and judgment enter ed therein is final and conclusive upon 
the parties. 

13. That the defendants are and have been in the occupancy and 
possession of said lot, or piece, or parcel of ground since the 23d 
day of March, 1867; that the said land is coal land, and that the 
defendants have been engaged in mining coal on said premises. 
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Prayer. 


1. As to Letta And Ruland the prayer is that the defendants may 
be decreed to execute and deliver to her a deed for the interest re- 
covered in said action of ejectment. 

2. As to the other plaintiffs the prayer is that Letta Griffin and 
Charlotte Church may be declared and decreed to be trustees for 
said plaintiffs, and that the defendants may be decreed to execute 
and deliver to the plaintiffs deeds for their respective interests in 
said piece of land. 

3. That the defendants may render an account of the coal mined 
by them and by their direction, and of all moneys received as coal 
rental, and of all the rents and profits arising from said land since 
the 23d of March, 1867, and that they be restrained by injunction 

from mining coal on said land. 
39 4. That the plaintiffs may have such other and further re- 
lief as the nature of the case may demand and require. 
C. E. WRIGHT, 
A. HAND, 
D. C. HARRINGTON, 
Attorneys for Plaintiffs. 


“Exuipir A.” 
Copy of Will of Thos. Griffin. Probated Ap’l 3, 1854. 


In the name of God, amen. I, Thomas Griffin, of the township 
of Providence, county of Luzerne, and Commonwealth of Pennsyl- 
vania, farmer, do make and publish this my last will and testament, 
hereby revoking and making void all former wills by me at any 
time heretofore made. 

And first, I direct that my body be decently interred, and that 
my funeral be conducted in a manner corresponding with my estate 
and situation in life. And to such worldly estate as it hath pleased 
God to entrust me with, I dispose of the same as follows: 

First. I direct that all my just debts and funeral expenses be paid, 
as soon after my decease as possible, out of the first moneys that 
shall come into the hands of my executors from any portion of my 
personal estate. 

Item 1. I give and bequeath unto my faithful daughter Letta the 
following described piece or portion of land upon which I now re- 
side: Beginning on the bank of the Lackawanna river, several feet 
south of the lane fence, so as to form a straight line from said bank, 
passing through a cherry stub, and touching a point sixteen eet 


-north of the barn standing out in the lot from the public highway, 


said point to intersect a line parallel with the west end of said barn; 

thence along the west end of said barn and the yard attached 
40) to the corner thereof; thence from said vard corner to the 

south corner of the horse barn; thence across the public 
highway to the corner of the board fence; thence in a straight line 
to a large chestnut tree at the fence corner on south bank of a little 
stream running through my farm; thence in a straight line to the 


24 


ot Dr. 


Item 


+1 


and 


Philo. 


Philip ; 


) 


ome 


we get to the 


railroad at a point 
lying west of the 
Silas B. Robinson ; 
the Lackawanna river and the place of beginning 
give and bequeath unto my said daughter Letta the dwelling-house 
in which i now reside, and the shed or horse barn on the opposite 
side of the road, and likewise the hog-pen. 
Letta is to have the said lands and tenements in fee simple forever 
without any entailment whatever. 
daughter Letta her choice of horses, two cows, 
my household furniture. 


railroad ; 
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I also give to my 


‘anging with the south side of my woodland, 
from thence along said railroad to lands 
‘thence by the lands of said Robinson to 
And, further 


The said daughter 


faithful 


ten sheep, and all of 


I give and bequeath unto my son Benjamin the place, 


and alou 


of 


ny farm : 


ense > across said 
woodland to the 


the south side of my 
said west Ii 


thence south alone the 


piece, or portion of land he now has in his possession ; and I further 
give and bequeath unto him all the land lying between the said 
farm so in his possession and the Lackawanna river, and he is to 
have the same in fee simple, without any entailment, it being sit- 
uated on the south side of my farm, and on the 
public highway leading from Carbondale to Wilkes Barre through 
the village of Ilyde Park, and on which said parcel of land he has 
erected a dwelling-house. 

Item 3. I give and bequeath unto my son Plilo the following- 
described piece or parcel of land, viz: 
on the bank of the Lackawanna river 
parcel to my daughter Letta, and running to the same points until 
point on the said railroad ; 


ast side of the 


Beginning at the same point 
that I did i in describing the 


‘allroad 
west line 
le of my 


farm to the land belonging to the heirs of my deceased son 


and Philo, the 


Durlin, 


thenee east along the north 
public highway leading from Wilkes Barre through the village of 
thence in a line parallel with the north 
line of the parcel of land bequeathed to my son Benjamin, and ex- 
tending to the bank of the Lackawanna river; 
the Lackawanna river to the place of beginning. 

Item 4. I give and bequeath unto my son Durlin the following- 
described piece or parcel of land, viz: 
uated, lying, and being between the parcels bequeathed to Benjamin 
same extending east from the said Carbondale and 
Wilkes Barre public highway to the Lackawanna river. 

Item 5. [also give and bequeath unto my sons, Benjamin, Philo, 
to be held and oceupied by them jointly, or to be 
divided equally between them, as they may agree, the following- 
described piece of land viz: 
lying west of the 
and bounded on the south by the parcel bequeathed to my son 


Lyde Park to € ‘arbondale : 


line of the 


All that piece or 


thenee nor 


sald heirs to the 


th along 


All that portion of land sit- 


parcel of woodland 


railroad and bequeathed to my daughter Letta, 


but in 


Item 6. [ reserve that portion of the land Iving between the 
public highway leading from Carbondale to Wilkes Barreand the pro- 
posed plank road from the point where the said roads diverge, south 
as far as the parcel of land bequeathed to my son Benjamin, with 
a view of disposing of the same for building lots; 


case any 


I 


+ 
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part of the above reservation should not be disposed of at my de- 

cease, then my said daughter Letta and my sons Philo and Durlin 

will take it, as the same is included within the items of their bound- 
aries. 

And furthermore, in publishing this my last will and testa- 

42 ment, I wish it particularly understood why I have made no 

provision herein for my other children not herein named ; 

it is because I have previously given them their portions of my 
estate. 

Item 7. My express will and desire is that if any difference or 
dispute, question, or controversy, shall arise or happen concerning 
any gift, bequest, or other matter or thing in this my will, the same 
shall be referred wholly to the award, order, and determination of 
my esteemed neighbors, James 5. Kennedy and Joseph Chase, with 
power to choose an umpire; but if they or either of them should 
not be able or willing to act in the premises, then [ do direct that my 
son Benjamin and daughter Letta shali each appoint an arbitrator 
or arbitrators, with the same power of choosing an umpire, and 
what they, or a majority of them, shall order, direct, or determine 
therein shall be binding and conclusive to and in all and every per- 
son or persons therein concerned. 

Item 8. And, lastly, 1 do nominate and appoint my said daughter 
Letta and David R. Randall to be the executors of this my last will, 
hereby revoking all other wills, legacies, and bequests by me here- 
tofore made, and declaring this and no other to be my last will and 
testament. 

In witness whereof I have hereunto set my hand and seal this 
twenty-seventh day of March, 1852. 

THOMAS GRIFFIN. [sear.] 


Signed, sealed, declared, and published by the above-named 
Thomas Griffin as and for his last will and testament in presence of 
us, who, at his request and in his presence, have subscribed our 
names as witnesses thereto. 

The name of “ Ira Tripp” erased before signing. 

WM. MOORE. 
D. P. BARTON. 
43 LUZERNE COUNTY, 88: 

I, Charles H. Hay, register for the probate of willsin and for said 
county, certify that the foregoing is a true copy of the last will and 
testament of Thomas Griffin, deceased, as this day proven and 
registered aforesaid in Will Book B, page 610, Ke. 


'" In witness whereof I have hereunto set my hand and affixed my 


official seal, at Wilkes Barre, this 83d April, A. D. 1554. 
CHAS. H. HAY, Register. 
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“Exist B.” 
Will of Letta Griffin, Dece’d. Probated Ap’l 24, 1867. 


1. Letta Griffin, of the borough of Providence, being of sound 
mind, memory, and understanding, do make and publish this my 
last will and testament, in manner and form following, to wit: 

1. It is my will, and I do order and direct, that all my just debts 
and funeral expenses be duly paid and satisfied as soon as conve- 
niently can be after my decease. 

2. | order and direct that grave-stones or monuments be placed 
at the graves of my father and mother, Thomas Griffin and Anna 
Griffin, and that of my own, the cost of each to be about two hun- 
dred dollars, the same to be done as soon after my decease as con- 
veniently can be. 

3. I direct that the sum of fifty dollars be paid by my executors 
to Griffin Stevens, son of my sister Charlotte. 

4, I direct that the sum of one hundred dollars be paid by my 
executors to Joseph M. Stevens, son of my sister Charlotte. 

5. I direct that the sum of one hundred dollars be paid by my 

executors to Letta Ann Ruland, daughter of my sister Charlotte. 
44 6. I direct that the sum of fifty dollars be paid by my 
executors to Ann Wise, daughter of my sister Charlotte. 

7. I direct that the sum of one hundred dollars be paid to Sidney 
P. Stevens by my executors, the same to be deducted out of a note 
that I now hold against him, the said Sidney being another son of 
my said sister Charlotte. 

8. I direct that the sum of one dollar be paid te Louisa Marsh by 
my executors. Ilaving previously given her a lot of land, I deem 
this bequest as making a suitable remembrance of her, she being 
another daughter of sister Charlotte. 

9. I direct that the sum of one hundred dollars be paid by my 
executors to Jerome Lb. Stevens, son of sister Charlotte. 

10. I direct that the sum of fifty dollars be paid to Helen Kelsey 
by my executors, she being a daughter of sister Charlotte. 

11. [ direct that thesum of one hundred dollars be paid to Durlin 
Griffin, my brother. 

12. It is my will and wish that Charlotte Church, the youngest 
daughter of my said sister Charlotte, should have the residue of all 
my property, real, personal, and mixed; and I do give and be- 
queath the same to her, subject to the payment of the foregoing 
bequests and debts. 

15. It is my desire that in case of the death of any of the fore- 
going devisees or legatees before my decease that the legacy directed 
to be paid to such should be paid to their heirs. 

14. [ do nominate, constitute, and appoint my esteemed friend, 
Theodore Von Storch, and Joseph Church, husband of Charlotte 
Church, my niece, my executors of this my last will and testament, 

fully authorizing and empowering them to do and perform 
45 all things necessary to close up my estate, such as making 
deeds, and all things needful. 
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15. I have been thus particular in naming all the children of my 
sister Charlotte, because it was the desire of my father that I should 
do so. 

In witness whereof I have hereunto set my hand and seal the 


twenty-second day of September, 1862. 
LETTA GRIFFIN. [sear] 


Signed, sealed, declared, and published by the above-named Letta 
Griffin as and for her last will and testament in the presence of us, 
who, at her request and in her presence, have subscribed our names 
as witnesses thereto. 

N. COTTRILL. 
JAMES 8. KENNEDY. 


“EXHIBIT C,.” 
Contract of Letta Griffin with A. HI. Noll. 


Ali that certain messuage or lot of land situate in the borough of 
Providence, county of Luzerne, and State of Pennsylvania, bounded 
and deseribed as follows: Beginning at a corner in the center of the 
road leading from Providence to Scranton, thence east by lands of 
Philo Griftin about four chains and seventy-five links; thence north 
by lands of Piilo Griffin and Letta Griffin far enough to make one 
acre of land, with a ine running parallel with south line to the 
center of said road; thence along said road to the place of begin- 
ning, said lot to contain one acre of land, strict measure, excepting 
and reserving unto the said first party, her heirs and assigns, by 
such legal terms as shall be sufficient in law, all the coal Iving be- 
neath the surface of the herein-deseribed lot of land, and the rieht 
to dig, mine, and remove the same, but in no ease nor in anywise 

shall this be construed to affect or In any manner whatever 
AG injure the surface of said lot, nor shall there be any coal or 

other minerals removed from under the dwelling or green 
houses which shall be erected thereon. 

Date of contract, 27th day of September, 1864. 

Consideration, $1,000. 
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Answer, Plea, and Demurrer of Joseph Church and Charlotte Church. 
In — Common Pleas. Jan. T.,1872. In Equity. 


GRIFFIN STEVENS, A. RuLAND, and Lerra Ann Runanp, His ) 
Wife, in Right of the Wife; J. Meliel Stevens, Peter 
Marsh and Louisa Marsh, His Wife, in Right of the Wife; 
Helen Kelsey, Cyrenus Wise and Ann Wise, ILlis Wife, in 
Right of the Wife; Sidney Philip Stevens and Rozelle, | N 
Lillie, Zelda, and Jennie Stevens, Minor Children and { * ” 
Heirs-at-law of b. Jerome Stevens, Deceased, by their next 
Friend, C. Wise, Plaintiffs, 

vs. 


JosepH Cuurcu and CHarnorre Cuurcu, Defendants. J 


9 
> oO. 


The joint answer of Joseph Chureh and Charlotte Church, the de- 
fendants, to the bill of plaintiffs. 


To the honorable the Judges of said court: 
We, Joseph and Charlotte Church, the defendants above named, 
to the bill of complaint of said plaintiffs, or to so much thereof as 
we are advised is material or necessary for us to answer to, 
47 reserving to ourselves all benefit or advantage of exceptions 
to the many errors, uncertainties, and other imperfections in 
the said complainants’ bill of complaint contained, answering, say— 

1. It is true that Thomas Griffin died on or about the 18th day 
March, A. D. 1854, seized in his demesne as of fee of all that cer- 
tain lot of land, situate in the second ward of the city of Scranton, 
containing about forty acres, and supposed to be correctly described 
in the first article of the plaintiffs’ bill, but the same was part and 
parcel of a larger tract of land lying within the said city of Seran- 
ton, whereof said Thomas Griffin was seized in fee, a correct map 
or diagram of which said larger tract we herewith exhibit to the 
honorable court, and pray that the same may be taken as part of 
this our answer. See “ Exhibit A.” 

2. True it is that in and by his last will, duly executed and proved, 
as alleged by the complainants, Thomas Griffin devised about forty 
acres of his said premises to his daughter, Letta Griffin, in fee-sim- 
ple forever, without any entailment whatever, the boundaries 
whereof are particularly deseribed in said will and indicated on 
the aforesaid diagram, a correct copy of which said will we now 
exhibit to the honorable court, and pray that the same may be re- 
ceived as part of our answer. See “ Exhibit B.” 

3. It is true that Charlotte Stevens, a daughter of Thomas Griffin, 
died in the lifetime of said Thomas Griffin, and we are informed 
and believe that the names of her children and grandehildren are 
correctly set forth in the third article of the plaintiffs’ bill. Char- 
lotte Church, one of the defendants in this suit, was the youngest 
child of her mother, the said Charlotte Stevens, who died in ehild- 
bed, when the said Charlotte Church was but a few days old. The 
other parties named in complainants’ third article are the plaintiffs 
in this bill. 


(— = ee ee 


¢ ee --- -- ym 


HELEN M. KELSEY ET AL., &¢. 29 


48 4. The death of Letta Griffin, the date of her last will, and 

the probate thereof are correctly stated in the fourth article of 
the bill, and Charlotte Church is made her residuary devisee of all her 
property, real, personal, and mixed, not previously disposed of by 
her said will, and the land in controversy passed to and vested in 
said Charlotte Church in fee-simple by virtue of said residuary de- 
vise. A correct copy of the said last will is herewith exhibited to 
the honorable court as part of our answer, and we pray it may be 
accepted as such. See “Exhibit C.” 

do. The allegations contained in the fifth article of the bill are 
denied as utterly untrue. The plaintiffs do not show to the honorable 
court when, where, or how an undivided one-half of the land in 
controversy became or was made the share of the heirs of Charlotte 
Stevens. So far from its being true that Thomas Griffin in his lifetime 
intended to secure them by his will the said portion of his estate, 
it is true that he manifested his intention in the mode pointed out 
by law in Pennsylvania to give to his “faithful daughter Letta, the 
said lands and tenements in fee-simple forever, without any entail- 
ment whatever.” 

6. We deny that Letta Griffin expressly and by verbal under- 
taking with the testator, Thomas Griffin, before and at the time of 
making his will, agreed with and promised him that if he would 
devise to her the said piece or parcel of land, to have during her 
life, she would leave the same to the children of Charlotte Stevens 
after her (Letta’s) death, and it is not true that the said Thomas 
Griffin made the absolute devise which is expressed in his will, re- 
lying upon the faith of any such falsely alleged promise. . 

7. We deny all and singular the assertions contained in the 

seventh clause of the complainants’ bill. 
49 S. It is true that upon the death of Thomas Griffin, Letta 

Griffin became seized of said lot of land, but it is not true 
that she was to bold an undivided one-half thereof in fee, and the 
other undivided one-half in trust for the heirs of Charlotte Stevens, 
deceased, to be conveyed to them after her (Letta’s) death ; but. on 
the contrary, she held the whole of said land under her father’s will, 
absolutely, in fee-simple, “to do with it as she pleased.” 

9. The charge of fraudulent violation of promises imputed to 
Letta Griffin in the tenth clause of the bill is unfounded and untrue. 

10. It is true that Letta Ann Ruland, wife of A. Ruland, reeovered 
in an action of ejectment, in the common pleas of Luzerne county, 
a verdict and judgement for an undivided sixteenth of the land in 
controversy, excepting as therein mentioned, but has never taken 


.;or attempted to take possession of said premises in pursuance of 


— 


such recovery. The defendants are and have been in the occupaney 
and possession of said Jot, as alleged in the first clause of the plain- 
tiffs’ thirteenth article, but thev do not admit that it is coal land, 
or that they have been engaged in mining coal on the said 
premises. 

11 and 12. We know upon what kind of evidence the said ver- 
dict was obtained, and upon the same evidence in the suit of Griffin, 
Stevens, and other heirs of Charlotte Stevens for their shares of the 
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same land the verdict was rendered for the defendants, but we do 
not know upon what proofs the plaintiffs expect to sustain the 
eharges made in the several sections of their bill. And that suit, 
Ruland and wife against us, having been adjudged an action at law 
in ejectment for land one verdict and judgment do not conclude the 
right, and another action at law will be brought by us against the 
said Ruland and wife if they ever execute a writ of possession. 
oO Having now answered in detail the several specific charges 
of the said bill, we take leave, in further answer to said bill, to 
submit a connected narrative of the circumstances out of which this 
controversy arises. Thomas Griffin owned a farm in Providence 
township, Luzerne county, containing about — acres, and lived 
thereon and reared a family of eight children, to wit: Isaac, Philip, 
Charlotte (intermarried with Joseph Stevens), Letta, Benjamin, Philo, 
Durlin, and Thomas. Portions of this farm were conveyed by deed 
during the lifetime of Thomas Griffin to his sons Isaac, Philip, 
Thomas, and Benjamin, and to his son-in-law, Joseph Stevens; he 
conveyed a farm in Greenfield township, in said county, besides fur- 
nishing an outfit to his daughter Charlotte upon her marriage to 
the said Joseph Stevens. When Mrs. Stevens was upon her death- 
bed, eight or ten days after the birth of her daughter Charlotte 
(now Mrs. Church), she called her father and her sister Letta to her 
bedside and committed the infant to Letta to rear, and requested 
her father, if there was anything coming from his estate to her, that 
it should be given to Letta to compensate her for rearing the baby, 
to which Letta assented, and took the child away to her father’s 
house, nursed, reared, and educated her to years of womanhood. 
Charlotte then married Joseph Chureh, and they removed to and 
settled in| Rock county, State of Wisconsin, where he engaged him- 
self in a prosperous business. During these years Letta remained 
unmarried, lived at home, and took care of her father and mother, 
who were becoming old and feeble. {ler mother was stricken with 
paralysis, and was bed-fast for several years before her death, re- 
celving from Letta all the attention and nursing her helpless con- 
dition required. After the death of her mother, Letta continued to 
keep house for and take care of her father, ministering to all his 
wants, until the time of his death, at 86 years of age. After his 
death, Letta became very poor; the land was unproductive, 
51 and she was getting well stricken in years, and as a means of 
subsistence she took township paupers to board. In the ex- 
tremity of her poverty, some of the family suggested to her to send 
for her foster child to come home and take care of her, and she sent 
for us, and we gave up our home and business in Wisconsin and re- 
moved back to Providence, Luzerne county, and took charge of Letta, 
and nursed and kept her until she died,and then we gave her Christian 
burial. 

When Thomas Griffin came to make his will he employed David 
It. Randall, Esq., a competent lawyer, and went with him upon the 
premises, showed him how he had divided his farm, and how he 
wanted the residue to be devised. The will was prepared with the 
greatest care and circumspection, but on no point was the testator 


HELEN M. KELSEY ET AL., &C. 


so solicitous as upon the share to be given to Letta. He knew what 
he had done for the Stevens family and his other children, and then 
and there stated it to Mr. Randall, and he knew that Letta was the 
only child who had staid with him and his wife in the infirmities 
of their old age. He took especial pains, therefore, to secure to Letta 
her share absolutely, without trusts, entailments, or in his own ex- 
pressive language, without any “hang-nail.” He knew Letta’s 
affection for all her sister’s (Charlotte Stevens’) children, and he 
meant she should be at liberty to use the land given her as she 
pleased. Referring himself entirely to her discretion, which he had 
learned from long expertence he could trust, he vested in her the 
power of disposing of the land given her in the most absolute terms 
his scrivener could employ, which declarations he frequently reiter- 
ated up to the time of his death. She remained in possession under 
her father’s will, exercising acts of ownership, conveying lots, re- 
serving coal and minerals, settling land damages, and conveying 
rights of way, without challenge or doubt of her title. In fact, had 
sold and deeded to Edmund Griffin all of it but one-half of an acre. 

These positive acts, done under the eyes of the present plain- 
52 tiffs, asserting absolute title in her, called forth no suggestion 

that Letta was merely their trustee as to one-half of the land. 
One of the plaintiffs, Mrs. Louisa Marsh, accepted a deed from Letta 
for a portion of the land, and placed the same on record, reserving 
to Letta the minerals under the lands. When she came to die, 
Letta Griffin—the “ faithful Letta,’ as her venerable father called 
her—exercised her right of disposition in the manner prescribed by 
law. She gave legacies to the Stevens children, and the residue of 
her estate to Charlotte Church, and went to her rest quite uncon- 
scious of any trust or violations of any promises to her father, and 
unconscious, also, that the world contained anybody to impute fraud 
to her. 

But there came an action at law by the Stevens heirs for half of 
the land devised to Mrs. Church ; that suit was discontinued before 
trial as to all the plaintiffs except as to Griffin Stevens and part of 
the minor children of Jerome Bb. Stevens, and six several suits of 
ejectment were instituted in the names, respectively, of the rest of 
the Stevens heirs. One of these six suits—that in the name of 
Ruland and wife—resulted, as before stated, in a verdict for the 
plaintiffs, and the judgment therein was affirmed in the supreme 
court. See 14 P. F. Smith, p. 455. 

It will be seen from the opinion of the court In that case that the 
ground was taken that, under existing statutes in Pennsylvania, the 
common-law action of ejectment would not he to enforce a parol 
., trust, such as was set up by the plaintiffs, and that the plaintiffs’ 
remedy was in equity, but the court overruled this objection, and 
held that an action at law would lie. 

The case of Griffin Stevens and others against us next came on 
for trial in the — common pleas of Luzerne county, when the same 
evidence the plaintiffs had recovered upon in the former suit was 
again relied upon. The jury found a verdict for us, which the court 
set aside, not because of any mistrial, but because it was an equl- 
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table ejectment, and the plaintiffs must have a second chance 

59 of recovery. ‘Terms were imposed and subsequently assented 
to by plaintiffs. 

These suits are all still depending, and now, without an offer to 
discontinue any of them, this bill in equity 1s filed to enforce the 
alleged trust, and the plaintiffs assert that it is to be made out upon 
the same evidence that was given In the above-named suits. . 

Such, may it please your honors, is a succinct narrative of this 
extraordinary litigation. Having made considerable sacrifices to 
vive to Letta Griffin the support and assistance which her advance- 
ing age required, and to which her unselfish life so well entitled her, 
but which no one of the plaintiffs was ready to render, we suppose 
that we are entitled to enjoy the property so fairly devised to us 
without being harassed by litigation that is doubly vexatious. 


The Joint Plea of Joseph Church and Charlotte Church to the Bul of 
Complaint of Griffin Stevens et al. 


The defendants, for plea to the whole of said bill of complaint, say 
that in the term of May, 1867, to No. 173, Griffin Stevens, Rozelle 
Stevens, Lillie Stevens, Jennie Stevens, and Zelda Stevens, minor 
children of B. Jerome Stevens, by their next friend, S. P Stevens; 
Abram Ruland and Letta Ruland, his wife; Sidney P. Stevens, 
Peter Marsh and Louisa Marsh, his wife; Helen I<elsey, Cyrenus 
Wise and Ann Wise, his wife, and J. Mclxiel Stevens, instituted their 
action of ejectment in this honorable court against the defendants 
in the complainants’ bill mentioned, and claiming such shares and 
proportions thereof, and such rights and interests in said land therein 
mentioned and deseribed as they now claim by their present bill, 
and asking for recovery against these defendants for the same in- 
terest and with the same effect as the said complainants now pray 
by their present bill. 

That subsequently, to wit, on the 16th day of May, 1868, 

D4 all the complainants aforesaid, excepting Griffin Stevens and 

Rozelle Stevens and Jennie Stevens and Lillie Stevens and 

Zelda Stevens, minor children of B. Jerome Stevens, by their attor- 

ney, D. C. Harrington, Iesq., discontinued the said action of eject- 
nent. 

That afterwards, in the term of August, 1867, to No. 586 of this 
honorable court, Abram Ruland and Letta Ruland, his wife, in 
right of the wife, instituted their action of ejectment against the 
defendants; that to No. 587, of the same term, Sidney P. Stevens 
instituted his action of ejectment against the defendants; that to 
No. 583, of the same term, Peter Marsh and Louisa Marsh, his wife, 
in right of the wife, instituted their action of ejectment against the 
defendants; that to No. 589, of the same term, Helen Kelsey, insti- 
tuted her action of ejectment against the defendants; that to No. 
O90, of the same term, Cyrenus Wise and Ann Wise, his wife, in 
right of the wife, instituted their action of ejectment against the 
defendants; and that to No. 591, of the same term, J. Meckiel Ste- 
vens instituted his action of ejectment against the defendants ; all 
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of which several records we now produce in open court, and make 
them part of this our plea, the said ejectments being for fractional 
interests of the same land, which, aggregated, are identical with the 
land claimed by the plaintiffs’ bill of complaint, and which thev 
aver is to be supported by the same evidence, and the defendants 
duly appeared to the said several actions of ejectment. 

That one verdict and Judgment was had for the plaintiffs in the 
case of Ruland and wife, to No. 586, of the terms aforesaid, and that 
upon like evidence one verdict was rendered for the defendants in 
the case of Griffin Stevens et al., to No. 178, of May term aforesaid, 
upon which a new trial has been ordered by this honorable court 
upon terms which have been assented to by the plaintiffs therein ; 
yet, excepting as aforesaid, the said suits and the several proceed- 
ings, as these defendants aver, now remain depending and of record 

in this honorable court, the same being yet undetermined 
5d and undismissed ; all which said several matters and things 

these defendants do aver and plead the said former suits or 
actions and the several proceedings in the said former suits in bar 
to the said complainants’ bill, so far as the same relates to the plain- 
tiffs in said suits mentioned, and pray they may be hence dismissed 
with costs, Xe. 

The defendants further plead that the ejectment suit of Ruland 
and wife against Chureh and wife was and 1s subject to the vencral 
rule of law that one verdict and judgment in ejectment do not con- 
clude the right, and the plaintiffs in said suits have executed no 
writ of possession, nor obtained possession of any part of the prem- 
ises In controversy, and that the same have remained, and still are, 
inthe peaceable possession of the said defendants, and the defendants’ 
right to bring a second action of ejectment cannot be exercised whilst 
the possession remains in them unchanged. <A bill in equity is not 
an habere facias possessionem, nor a substitute for it, nor can it be 
made so by judicial action. 

And for further plea the defendants aver that after trial of the 
ejectment suit of Griffin Stevens ef al. against the said defendants, 
of No. 173, May term, 1867, 1n the — common pleas of Luzerne county, 
for a part of the premises in controversy, and a verdict for defend- 
ants therein, the court, on motion of plaintiffs’ counsel, set aside 
said verdict and granted a new trial upon terms and conditions as 
follows : 

1. That the plaintiffs’ counsel file a stipulation that the verdict 
now set aside may be given in evidence on the next trial, or any 
subsequent trial, to have the same effect only as a former verdict 
between the same parties in an action at law. 

2. By an additional order filed it is further ordered that the said 

consent to the reading of the verdict in evidence be filed in 
o6 writing by the first day of October next (1S71), and that the 
costs, Which are for plaintiffs to pay, as the ease now stands, 
be paid by them by the same time, unless the time be hereinafter 


enlarged upon cause shown; otherwise the rule for a new trial 


will be considered as discharged. 
To which several conditions the plaintiffs assented, as will fully 
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appear by the record of said suit, which the defendants now bring 
into court and show to your honors and make part of this our bill; 
which said record the defendants aver is a legal bar to the right of 
plaintiffs named in said suit to abandon their said proceedings, still 
pending and undetermined, and to file a bill in equity for the same 
cause of action. 


The Joint Demurrer of Joseph Church and Charlotte Church, the Defend- 
ants, to the Bill of Complaint of Griffin Stevens et al. 


The defendants demur to so much of the plaintiffs’ bill as prays 


that the defendants may be declared and decreed to be trustees of 


an undivided interest of the land in controversy for Griffin Stevens, 
J. MekKiel Stevens, Peter Marsh and Louisa Marsh, his wife; Helen 
Kelsey ; Cyrenus Wise and Ann Wise, his wife; Sidney Philip Ste- 
vens, Rozelle Stevens, Lillie Stevens, Zelda Stevens, and Jennie Ste- 
vens, and that the defendants may be decreed to execute and deliver 
to them, and also to Letta Ann Ruland, deeds for their respective 
interests in said piece of land, for the reasons particularly set forth: 

1. That the plaintiffs have a full, complete, adequate, and certain 
remedy at law, to which they resorted, as set forth in our aforesaid 
pleas. 

2. That the prayer of the plaintiffs in their bill is to recover the 
possession of the land therein mentioned upon a claim of title, aris- 
ing purely out of disputed matters of fact, alleging fraud in obtain- 
ing and executing a will fit to be tried and determined by ajury and 

not appropriate to the equity jurisdiction of the courts. 
O7 3. There is no ground laid in the charging part of the 
plaintiffs’ bill for discovery or an account. 

4. That the relief, as prayed for by the plaintiffs in their bill, would 
deprive the defendants of their right of trial by jury. 

d. The bill of plaintiffs, as filed, being for the possession of land, 
is an ejectment bill, and cannot be sustained. 

Wherefore, and for divers other good causes of demurrer appear 
ing in said bill, these defendants demur to the said bill, and to all 
the matters and things therein contained, and pray the judgment 
of this honorable court whether they shall be compelled to make 
any further or other answer to the said bill, and pray to be hence 
dismissed with their reasonable costs in this behalf sustained. 

JOSEPH CHURCH, 
CHARLOTTE CHURCH. 


Joseph Chureh and Charlotte Church, being duly sworn, do de- 
pose and say that the facts set forth in the foregoing answer, plea, 
and demurrer, upon their personal knowledge, are just and true and 
the facts alleged upen information and belief they believe to be true, 
and that the said demurrer 1s not for purposes of delay, and that the 
said plea is true in point of fact, and that the said plea is not inter- 
posed for delay. 


JOSEPH CHURCH, 
CHARLOTTE CHURCH. 
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Sworn and subscribed before me this thirtieth day of April, A. 
D. 1872. 

[NOTARIAL SEAL. ] A. H. WINTON, 
Notary Public. 

GEO. W. WOODWARD, 

CHAS. L. LAMBERTON, 

A. H. WINTON, 

Solicitors for Defendants. 


58 IV. 
Report of Master. 


In the Court of Common Pleas of Lackawanna County, Sitting in 
Equity. January Term, 1885. 
HeLen M. Kersey and Others ) 
US. . 
Josepy Cuurcn and CHariorre Cuurcu, Minor Son and { * 
Heir of Charlotte Church, Deceased. | 


0.0 


To the honorable the judges of said court: 


The undersigned, having been appointed master in chancery in 
the above-stated ¢: use, res peetfully submits the following report: 

The plaintiffs allege i in their bill that they are tenants in common 
with the defendants of about forty acres of land in the city of 
Seranton, in this county, described in their bill, and pray for a 
partition. 

The defendants in their answer deny that any of the plaintiffs 
are tenants in common in fee with them, the defendants, of the lands 
mentioned in the bill, or of any part thereof, or that they are in 
any wise entitled —,and they aver that they, the defendants, are seized 
of the full legal title to said premises, and that under this title they 
have been in continuous possession by their ancestor and themselves, 
since the year 1867. 

The plaintiffs, by replication filed, have joined issue on the matters 
alleged in the answer. 

Irom the various allegations in the bill and answer, so far as they 
are admitted by the pleadings, and from the evidence t ken Ly the 

examiner, the master finds the following facts: 
ov Iirst. Thomas Griffin, in his lfetime, was seized of about 

forty acres of land in the city of Scranton, fully deseribed in 
the plaintiffs’ bill, and, being so seized, he died 18th’ Mareh, 1854, 
having first made his will, ‘dated 27th March, 1852, which was ad- 
mitted to probate 3d April, 1854, by the 1 register of wills of Luzerne 
county, the said land, upon which said Griffin resided at the time 
of his death, being then in the county of Luzerne. 

Seeond. The said Thomas Griffin, by his said will, devised said 
land to his daughter, Letta Griffin, relying upon an express promise 
made by her by which she undertook and agreed with lim that it 
he would devise the said land to her she would hold the same dur- 
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ing her life, and would leave or secure to the children of Charlotte 
Stevens, her deceased sister, the undivided half thereof. 

Third. Said Charlotte Stevens, a daughter of said Thomas Griffin, 
died in the lifetime of said Thomas, leaving surviving her ten chil- 
dren, namely: Griffin Stevens, Letta Ann, intermarried with A. Ru- 
land; J. Melkiel Stevens, Louisa, now intermarried with Peter Marsh ; 
Helen, widow of Orvil Kelsey, deceased; Ann, now intermarried 
with Cyrenus Wise; Sidney Philip Stevens, Guilford Dudley Ste- 
vens, B. Jerome Stevens, and Charlotte, since intermarried with 
Joseph Church. 

Guilford Dudley Stevens died unmarried and without issue. B. 
Jerome Stevens died in 1864, leaving four children: Rozelle, now 
intermarried with L. T. Brown; Lillie, Zelda, and Jennie, now 
intermarried with I. Ek. Medway. 

Charlotte Church died 17th July, 1880, leaving to survive her 
her husband, Joseph Chureh, and one child, Charles, who are the 
present defendants. 

The other heirs of Charlotte Stevens, or their vendees, are the 

plaintiffs. 
60 Fourth. In 1864 said Joseph Church took possession of 

said premises at request of said Letta Griffin, and, with his 
family, has lived upon them ever since. Said Letta lived with him 
on said premises until her death. She was embarrassed by debts 
which he paid. He took entire charge of the property and seems 
to have managed it as though it were his own, making valuable 
improvements upon it, both before and after her death. 

By deed dated and acknowledged 18th February, A. D. 1867, and 
recorded the Ist April, 1867, 1n the recorder’s office for Luzerne 
county, the said Letta Griffin conveyed the land to said Charlotte 
Chureh for the consideration of one thousand dollars. At the time 
of said conveyance neither Charlotte nor her husband had any 
notice or knowledge of the trust created by the afcresaid agreement of 
Letta Griffin with her father. The said Charlotte was then living on 
the premises with her husband, and remained in possession until 
her death, since which her husband and son have been in possession 
thereof. 

(Note.—Joseph Church testified before the examiner, under objec- 
tion on part of plaintiffs, that he took possession in pursuance of 
an arrangement with Letta Griffin that he would live with her, 
support her, pay her debts and the legacies mentioned in a will she 
had made, and that she would deed them (meaning his wife and 
himself) the property; that he subsequently paid her debts to the 
amount of between three and four thousand dollars, buried her re- 
spectably, and had offered to pay said legacies, and that her deed to 
his wife was made in pursuance of said arrangement. The master 
is of opinion that Joseph Church is not a competent witness as to 
these matters, but falls within one of the exceptions mentioned in 
the first section of the act of 15th April, 1569, to wit: “ Nor where 
the assignor of the thing or contract in action may be dead.” Pur- 
don’s Digest, 624, pl. 16. The payment of some of said debts is 
shown by other witnesses.) 
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61 Fifth. Said Letta Griffin died 20th March, 1867, having 


made her last will on 22d September, 1862, by which she de- 
vised all of said land to said Charlotte Chureh, which will was 
admitted to probate by the register of wills of Luzerne county on 
24th April, 1867. 

Sixth. On 15th April, 1867, the other heirs of Charlotte Stevens, 
including seven of her children and the children of a deceased son, 
brought an action of ejectment for said land against said Joseph 
and Charlotte Church to No. 173, May T., 1867, in the — common 
pleas of Luzerne [county ]. 

On 26th July, 1867, six of said heirs brought six separate actions 
of ejectment for the same land, to Nos. 586, 587, OSS, 059, 590, and 
591, August T., 1867, and on the 16th of May, 18658, the names of 
these six heirs were stricken out as plaintiffs in the first-mentioned 
action, as having been included by mistake. 

On 15th November, 1869, in one of said eases, that of Abram Ru- 
land and Letty, his wife, vs. Joseph and Charlotte Church, No. 586, 
August T., 1867, there was a verdict for the plaintiff for the undi- 
vided sixteenth of said premises. Judgment was entered on the 
verdict. and, on writ of error being taken, the same was affirmed. 
(14 P. F. Smith 452.) 

On 27th December, 1870, in first of said actions, No. 175, May T., 
1867, there was a verdict for the defendants. The plaintiffs asked 
for a new trial and the court granted the application. 

Seventh. On 22d November, 1871, while all of said aetions of 
ejectment were pending, save that brought by Ruland and wife, 
which had been determined, a bill in equity was filed in the — com- 
mon pleas of Luzerne county, to No. 3, January T.. 1872, in which 
all the heirs of Charlotte Stevens, save Charlotte Chureh, were plain- 
tiffs and Joseph Church and Charlotte Church were defendants. 

The bill set forth, in substance, that Letta Griffin held the un- 
62 divided half of the land aforesaid, in trust for the children of 

Charlotte Stevens, but that, notwithstanding this she had 
fraudulently devised the whole thereof to one of said children, 
Charlotte Church. One of the prayers of the bill was that defend- 
ants might be decreed to execute and deliver to the plaintiffs deeds 
for their respective interests. 

The defendants, by the answer, denied the alleged trust and 
averred that Letta Griffin took said land absolutely, in fee-simple, 
to do with it as she pleased. 

The defendants subsequently filed their further answer, in which 
they said: “The said Charlotte Chureh also holds, as a bona jide pur- 
chase, for a valuable consideration, without notice, the whole of the 
said tract of land in plaintiffs’ bill described, and late the estate of 
Letta Griffin, deceased, by deed of purchase of the said Letta Griffin, 
deceased, bearing date the 18th of February, 1867, and duly acknow!- 
edged before E. Leach, sq., on thesame day, conveying the said tract 
of forty acres of land to the said Charlotte Church, for the consider- 
ation of one thousand dollars in said deed mentioned, beside other 
good and valuable considerations by the said Joseph Church and 
Charlotte Church unto the said Letta Griffin thereafter to be paid 
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and rendered, which said deed was duly recorded on the 1st day of 
April, 1867, in the office for the recording of deeds in the county of 
Luzerne, in Deed Book 117, page 166. 

From the opinion of Judge Elwell, afterward delivered, it appears 
that the evidence of this deed was withdrawn. He therefore held 
that the question of notice of the trust was of no importance, Mrs. 
Church being a volunteer and not a purchaser for value. 

On 9th of October, 1876, while said bill in equity was pend- 
63 ing, nonsuit was entered on the application of the plaintffs 
in five of said ejectment suits, to wit, Nos. 587, 588, 589, 590, 

and 591, August term, 1867. 

On Sth February, 1877, the plaintiffs, in No. 178, May term, 1867, 
also took a nonsuit. 

On the same day the court made a decree In said equity suit that 
the defendants therein, by deed duly executed, acknowledged, and 
filed in the office of the prothonotary, on or before the 20th Feb- 
ruary, 1877, should convey in fee to Letta Ann Ruland an undivided 
one-sixteenth of the land aforesaid, excepting one acre thereof, which 
Letta Griflin had contracted to sell to A. H. Noll, and that Char- 
lotte Church held the legal title of said land, excepting as above, as 
to one undivided one-sixteenti In trust for J. Melkiel Stevens, as 
to an undivided one-sixteenth for Griffin Stevens, as to an undi- 
vided one-sixteenth for Louisa Marsh, as to an undivided one-six- 
teenth for Ann Wise, as to an undivided one-sixteenth for Philip 
Stevens, and as to an undivided one-sixteenth for the minor 
children of B. Jerome Stevens, deceased, to wit, Rozelle, Lillie, 
Zelda, and Jennie Stevens, and that the defendants, by deed duly 
executed, acknowledged, and filed in the office of the prothonotary 
for delivery to the grantees on or before 10th March, 1877, should 
convey in fee to the cestuis que trustent named the said several one- 
sixteenth parts of said land, excepting the one acre contracted as be- 
fore stated to A. H. Noll. 

Afterward, on Ist February, 1878, the said decree was amended by 
the court, nune pro ture. The material portions of said amended 
decree are as follows: “In the master’s report and in the decree, a 
mistake occurred in finding that the share of each of the heirs of 
Charlotte Stevens, deceased, in the undivided one-half of the land 
deseribed in the plaintiffs’ bill is one undivided sixteenth. The bill, 

which in this respect was unquestioned, sets forth the’ names 
G4 of saidheirs, and the whole case shows, and the master so re- 

ported, and the court intended to decree, that each child of 
Charlotte Stevens, and the children of a deceased child, as the rep- 
resentatives of their deceased parent, should have an equal undi- 
vided share in the undivided one-half of the land described. There 
were nine children, including Charlotte Church, one of the defend- 
ants, and Helen Kelsey, one of the plaintiffs, whose name was by mis- 
take omitted in the deeree. It follows that the share of each heir 
should have been declared to be an undivided one-eighteenth in- 
stead of an undivided one-sixteenth of the land held in trust by Mrs. 
Chureh. Jn an action of ejectment Letta Ann Ruland, one of the 
heirs, recovered the undivided one-sixteenth of the land described, 
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but by writing filed herewith she consents that the decree be en- 
tered that her share or purpart 1s but one-eighteenth. 

“Tt is now, February 1, 1878, ordered as of February 5, 1877, that 
the report of the master as to the share or purpart of the plaintiffs 
be corrected, so that one share or purpart shall be declared to be an 
undivided one-eighteenth instead of one-sixteenth, and that the de- 
cree be amended by striking out the words ‘ one-sixteenth ’? wherever 
they occur in the decree, and inserting in lieu thereof the words 
‘one-eighteenth,’ and after the name of Philip Stevens, where. it 
occurs in the decree, insert ‘as to an undivided one-eighteenth 
part thereof to Helen Kelsey ?’ | 

“And it is ordered and decreed that a deed be made in aceord- 
ance with the amended decree.” 

“‘ighth. Since the making of said decree and the amendment 
thereof, the heirs of Charlotte Stevens, with the exception of Char- 
lotte Chureh, have jointly conveyed the undivided eight-ninectieths 
of said land to Caleb KE. Wright, Samuel Linn, Isaac P. Hand, and 
H. W. Palmer; Louisa Marsh has conveyed the undivided four- 

ninetieths thereof to C. F. Williams, and Griffin Stevens has 
65 conveyed the undivided four-ninetieths thereof to Tlsha 
Griffin. 

Ninth. No deed was ever made by the said Joseph Church and 
Charlotte Church in pursuance of the said amended decree. Said 
Charlotte died without having complied with said decree, although 
she and her husband, the said Joseph, were notified and required so 
to do. 

Tenth. Said Charlotte Church died intestate on 17th July, 1880, 
leaving one child, Charles J. Church, a minor, of whom said Joseph 
Church has been duly appointed guardian. 

The question for determination is whether, under the facts as 
above stated, the plaintiffs are entitled in equity to have partition 
made of said land. It is contended that they are not so entitled, 
for the reason that the defendants deny the alleged title of the plain- 
tiffs, and have shown the full legal title to the whole of the premises 
to be in themselves, and for the further reason that there is no unity 
of possession, but that, on the contrary, the defendants have held 
an exclusive, adverse possession from 1867 down to the present 
time. 

There are two matters involved in this contention: One is the 
title to the land, the other the character of the posession. 

As to the title, the plaintiffs reply that 1t was adjudicated and de- 


termined by the decree in the equity proceeding above mentioned ; 


but the counsel for the defendants says that this proceeding was coram 
non judice and void, because the wills of both Thomas Griffin and 
Letta Griffin, had been duly admitted to probate, and under the 
seventh section of the act 22d April, 1856 (Purdon’s Digest, 407, pl. 

12), there was but one way in which either of these could be 
66 contested, and that “by caveat and action at law duly pur- 

sued,” begun within five years from the date of probate. The 
words “action at law,” as here used, have been judicially defined to 
mean “an issue triable in the common pleas, directed by the orphans’ 
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court after an appeal thereto from the decree of the register.” Wil- 
son vs. Gaston, 11 Norris, 215. 

The same section of the same act was cited by the counsel for Jo- 
seph Chureh and wife, in Church vs. Ruland, 14, P. I. Smith, 459, 
to sustain the conclusiveness of the probate of Thomas Griffin’s will. 
Sharswood, J., in his opinion, said: “ It 1s not effected by the statu- 
tory provisions on the subject of wills. The proof offered is not of 
any alteration, revoeation, or cancellation, which must be evidenced 
in a particular manner. It gives a full effect to the will and every 
word of it, and to the conclusiveness of the probate, where it is 
conclusive. It fastens upon the conscience of the party, having 
thus procured a will, and then fraudulently refusing or neglecting 
to fulfill the promise on the faith of which 1t was executed, a trust 
or confidence which a court of equity will enforce, ete. Ldem, 442. 

A portion of these remarks may be applied as well to the will of 
Letta Griffin. The said billin equity did not attack this will; it 
attacked the title of the testator to the land devised. It would have 
been idle, so far as the facts appear, for the heirs of Charlotte Ste- 
vens to have contested that will in any way whatever. The cases 
cited by the learned counsel for defendants are all those in which at- 
tempts were made entirely to set aside and annul, either by a bill 
in equity oran action of ejectment, wills which had been duly ad- 
mitted to probate. Ilere there was no such attempt. Neither the 
will of Thomas Griffin nor that of Letta Griffin was attacked or 
contested. The master is therefore of opinion that the said pro- 

ceeding in equity was valid and not void. 
67 But the defendants now set up a title which was not passed 
upon in said equity proceeding. It is true that it was set up 
in one of their answers to the plaintiffs’ bill in that case, but the 
evidence of 1t was withdrawn and the court did not consider it. 

It is a general rule of law that the judgment of a court of concur- 
rent jurisdiction, directly upon the point, is as a plea, a bar, or as 
evidence, conclusive between the same parties or their privics in es- 
tate, in blood or in law, on the same matter directly in question in 
another court. This rule is not applicable to all actions of eject- 
ment, but that is because of the possessory character of the action, 
and not because land is the subject-matter. It is applicable to ac- 
tions of eyjectment upon equitable titles, to actions of trespass involv- 
ing title to real estate, and to bills in equity for the specific perform- 
ance of contracts or the execution of trusts. There is no charm 
about land, as land, which relieves it from the operation of the gen- 
eral rule. | 

Stevens vs. HLughes, 7 Casey, 385. 


But is a judgment or a decree conclusive as to a title that might 
have been shown, but was not? In Cromwell vs. County of Sae, 4 
Otto, 851, Mr. Justice Field says: “The judgment, if rendered upon 
the merits, constitutes an absolute bar to a subsequent action. It is 
a finality as to the claim or demand in controversy, concluding 
parties and those in privity with them, not only as to every matter 
which was offered and received to sustain or defeat the claim or de- 
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mand, but as to any other admissible matter which might have been 
offered for that purpose.” 
In Henderson vs. Henderson, 38 Hare, 100-115, cited by Justice 

Field, the same doctrine is thus stated : “The plea of res adjudicata 

applies, except in special eases, not only to the points upon 
68 which the court was required by the parties to form an 

opinion and pronounce a judgement, but to every point which 
properly belonged to the subject of litigation and which the parties, 
exercising a reasonable diligence, might have brought forward at 
the time.” 

See also E:mbury vs. Conner, 5 Comstock, 522. 

Petersine vs. Thomas, 25 Ohio St. R., 596. 

Lawrence Savings Bank vs. Stevens, 46 lowa, 429. 


This doctrine has been apphed to cases involving the title to real 
estate. 
Stevens vs. Hughes, 7 Casey, 587. 
Kelly vs. Donlin, 70 Hlinois, 319-989. 
Caston vs. Perry, 1 Bailey (S. C.), 535. 


And with reference to the effect of a deeree in equity it was said 
by Mr. Justice Sharswood in Taylor vs. Cornelius, 10 P. F. Smith, 
187-199: “ Whatever question was properly involved in the former 
suit, and might have been there raised and determined, is conclu- 
sively settled by the decree. 

olin vs. Connelly, 25 P. IF’. Smith, 3836, was a case somewhat anal- 
ogous to the one under consider ation. It was an action of eyeetment. 
The defendant set up, as a bar to the action, a former recovery upon 
an equitable titie. The plaintiff relied upon his legal title, and 
upon want of notice to his grantor, Whitmore, of the outstanding 
equitable title. In the opinion of the court by Agnew, J., he said: 
“Had Whitmore in that trial set up the deed from Terrence Tim- 
mons to himself as a purchaser for a.valuable consideration, and 
without notice of the sale of Timmons to Barnard Burns, and that 
he had duly recorded his deed, a different question might have 
arisen in the trial of this case. But as no such issue was presented 
and tried in the former ejectment, we must presume now that Whit- 

more failed to set up the defence because he knew then it 
69 would not avail him, and, therefore, defended against the 

plaintiff’s equity alone.” The verdict and judgment in the 
former ejectment were therefore held to be conclusive. The princi- 
ple deducible from this case is that where one has recoverea on an 
equitable title, in a suit wherein no other title was litigated, the 
Opposite party is precluded from afterward setting up, asa eround 
of recovery in another suit, matter which he might have offered as 
a defence in the former suit. but did not. It 1s but stating the same 
principle in different words, to say that after such a recovery the 
defeated party 1s precluded from setting up a title which he might 
have set up in the former suit, but did not. The rule, as thus st: ited, 
would prevent the present defendants from asserting the title set up 
in their answer. 
6—1502 
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On the other hand, in Treaster vs. Fleisher, 7 W. & S., 187, it was 
held by Chief Justice Gibson that, notwithstanding the act of As- 
sembly making two verdicts in ejectment and judgment thereon 
between the same parties conclusive, they were not so, unless ren- 
dered upon the same title. “It certainly could not have been 
intended,” he said, “that a title shouid be barred by adjudication 
without having been adjudicated.” 

The ruling in this ease, however, does not necessarily confliet with 
the principle deduced, as above stated, from Bolin vs. Connelly. It is 
true that in the first of the two ejectments relied upon as a bar an 
equitable title, under a contract of sale, was the only one litigated. 
The vendee, in addition to his contract, held another title adverse 
to his vendor. But he could not then set it up and did not, because 
he could not keep the land and retain the price. The vendor re- 
covered a conditional verdict and judgment. It was not paid, and 
the vendor regained possession by an execution. The contract being 
thus rescinded the chief justice held that the parties were remitted 

to their rights and capacities as they stood originally. He 
70 treated this ejectment, therefore, in its bearing upon the ad- 

verse legal title as though it were an ordinary and not an 
equitable ejectment. Thus explained, the rule to be drawn from 
this case would seem to be that, in order to give effect to two verdicts 
and judgments in ejectments, each founded upon a legal title, as a 
bar to another ejectment, it is necessary that they should have been 
rendered upon the same title. 

In the case under consideration the only title adjudicated was an 
equitable one. The defendants might then have set up the title 
which they now set up, but they withdrew it from adjudication. 
The case in both these particulars is like that of Bolin vs. Connelly, 
and in the latter particular, at least, is unlike Treaster vs. Fleisher. 

But there is one feature which distinguishes it from both those 
cases. It wasa suit not merely to try the title, but also to compel 
conveyances. Was it not the bounden duty of the defendants, then, 
to set up every title under which they claimed to hold in order to 
prevent a decree for conveyance? Such a decree was made. True 
it has not been executed ; but in equity the fiction obtains that what 
ought to be done shall be considered as being actually done, as said 
by Sharswood, J., in Church vs. Ruland, “Such a conveyance will 
be considered as having actually been made whenever it ought to 
have been made.” Suppose, then, the conveyances to have been 
made as decreed, they certainly would have swept away every title 
of the defendants to the portions conveyed. Peterman vs. Huling, 
7 Casey, 185. ‘The master is therefore of the opinion that the title 
of the plaintiffs is clear. 

It remains to determine whether the adverse possession of the 
defendants is fatal to the plaintiffs’ bill. 

The rule in this State seems to be that in an action at 
71 law for partition, adverse possession by the defendant for any 
length of time, however short, will bar a recovery in such 
form of action. 
Law vs. Paterson, 1 W. & S., 184, 198. 
Longwell vs. Bently, 3 Grant, 177. 
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And the latter case, which was twice before the supreme court of 
our State (see 11 Harris, 99), seems to have been one in which de- 
fendant showed no title, but simply denied the plaintiff's title, which 
apparently was clear. 

The rule just stated is the old rule of the common law. To break 
its hardship courts have required decisive evidence of ouster or dis- 
seisin. They have held that actual possession by plaintiff was not 
necessary if he had constructive possession, and in many cases that 
the possession of defendant, though apparently exclusive and ad- 
verse, was constructively the possession of both plaintiff and defend- 
ant, as cotenants. 

Galbraith vs. Galbraith, 5 Watts, 146. 
‘rabler vs. Wiseman, 2 Ohio State, 207. 
Foust vs. Moorman, 2 Indiana, 17. 
3arnard vs. Pope, 14 Mass., 456. 


In the latter case Parker, C. J., said: “ We think it cannot be in- 
ferred from that decision that an actual corporeal seisin Is necessary 
to enable a tenant in common to maintain this process. If it were 
so this beneficial remedy would be much restricted in its operation, 
and it would always be in the power of one tenant, by ousting his 
cotenant, to drive him toa writ of entry.” “ very dispossession 
does not amount to a disseisin, especially of tenants in common, for 
the possession of one is the possession of all, unless by an actual 
ouster or an exclusive pernaney of the profits against the will of the 
others one shall manifest an intention to hold the land by wrong 
rather than the common title.’ This is quoted not as strictly ap- 

plicable to the present case, but as a fair sample of the ten- 
72 deney of modern decisions in other States. In Marshall vs. 

Crohore, 18 Metealf, 462, Barnard vs. Pope was approved by 
Shaw, C. J., who went still further and held that plaintiffs were en- 
titled to partition, even though actually disseised, provided their title 
was clear and they had the right of entry. 

While in this State the rule seems to remain unshaken, so far as 
actions at law are concerned, that partition will not Ne where the 
possession is adverse, it seems to be an undecided question whether 
a bill in equity for partition can be maintained where the plaintil’s 
title is clear but the possession adverse. But outside of this State 
the question has been decided. In Parker vs. Gerard, Ambler, 256 
(cited in 13 Illinois, 107), it was said: “Such a bill is a matter of 
right, and there is no instance of not succeeding In it but where 
there is not proof of title in plaintiff? Chanecllor Kent, while he 
does not seem to have ruled directly on the question, has intimated 
very strongly an affirmative opinion. In Wilkin vs. Wilkin, 1 John- 
son’s Ch. Rep., 117, plaintiffs were not in possession, but had brought 
ejectment, which was pending. The chancellor said: “ [If there was 
no question about the plaintiffs’ title [think I should have no doubt 
about the propriety of awarding partition.” And again, in Phelps 
vs. Green, 5 Johns. Ch. R., 504, he said: “ Partition is a matter of 
right where the title is clear, but not otherwise.” In his commen- 
taries, vol. 4,* 864, he says: “ But a court of equity does not inter- 
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fere unless the title be clear, and never where the title is denied or 
suspicious until the party secking a partition has had an opportunity 
to try his title at law.” The expression “ when the title is denied ” 
ought certainly to mean something more than a mere naked denial 
of a clear title. As said in Ioffinan vs. Beard, 22 Michigan, 64: 
“Tf the title, though of a legal character, be undisputed, or perhaps, 
though denied, if it appear to be so clear and incontestable as to 
admit of no reasonable doubt, and the court ean see that a trial at 

law would be a mere formality, the bill will be maintained.” 
70 In New Jersey it seems hardly to have been questioned 

that a clear title without possession was suflicient to support 
a decree 1n equity for partition. 

Obert vs. Obert, 12 N. J. Eq. R., 426. 

Davidson vs. Thompson, 22 N. J. gq. R., 85. 


In Howey vs. Goings, 15 Illinois, 97-107, the question was squarely 
met and distinctly ruled. The opinion of the court was delivered 
by Mr. Justice Trumbull. He said: “The ease has been argued as 
if it were a proceeding upon the common-law side of the court, when 


in fact 1t is strictly a chancery proceeding. * * * It is unneces- 
sary, 1n our view of the case, to inquire whether the possession of 
the defendants was adverse or not. * * * ‘There can be no 


doubt that a bill in chancery Hes for partition, notwithstanding an 
adverse possession, unless it has been continued sufliciently long to 
bar a recovery under the statute of limitations.” 

Although this case has no binding authority here, it is not In con- 
flict, so far as the master can discover, with any ruling of our su- 
preme court, however it may seem to be with the dicta of some of 
our judges. It is, moreover, in accord with the dicta of Chancel- 
lor Kent and with the New Jersey cases above cited; and opinion 
given seems according to reason and justice, overcoming, as it does, 
a technical objection. The master therefore holds that the bill in 
the present case can be maintained, arid finds as conclusion of law 
and fact— 

First. That the plaintiffs and defendants are the owners in fee, as 
tenants In common, of all that certain tract of land, situate in the 
city of Scranton, county of Lackawanna and State of Pennsylvania, 
bounded and deseribed as follows, viz: On the east by the Lacka- 
wanna river, on the south by lands now or formerly of Philo Grif- 

fin and JI. 8. Pieree, on the west by the Delaware, Lacka- 
74 wanna & Western railroad, and north by lands now or for- 

merly of F. A. Griffin and John Frances, containing forty 
acres, be the same more or less, and being the same land which 
Thomas Griitin, deceased, by his last will and testament, dated the 
27th day of March, A. D. 1852, and proved before the register of 
wills of Luzerne county, on the 8d day of April, A. D. 1854, devised 
to Letta Griffin, excepting, however, all that part of said land which 
Letta Griffin, by articles of agreement, dated September 27th, 1864, 
contracted to sell to A. Hf. Noll,and deseribed as follows: Beginning 
at a corner in the centre of the road leading from Providence to 
Scranton ; thence east by lands of Philo Griffin about four chains 
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and seventy-five links; thence north by lands of Philo Griffin and 
Letta Griffin far enough to make one acre of land, with a line run- 
ning parallel with south line to centre of said road to the place of 
beginning, one acre of land, strict measure; and they own, respect- 
ively, the following proportions of said ‘land, to wit: Charles J. 
Church, the undivided fifty-ninetieths, subject to the life estate of 
Joseph Church, as tenant by the courtesy; Ielisha Griffin, Helen M. 
Kelsey, Ann Wise, Sidney Philip Stevens, Letta Ann Ruland, C.F. 
Williams, and J. Meckiel Stevens, each four-ninetieths ; Rozelle 
Brown, Jennie Medway, Lillie Stevens, and Zelda Stevens, each one- 
ninetieth, and Caleb E. Wright, Samuel Linn, Isaac P. Hand, and 
Henry W. Palmer, each two-ninetieths. 

Second. That the defendants, by themselves and Charlotte Church, 
have been in exclusive, adverse possession of said land since 15867. 

Third, That the plaintiffs, having a clear title to their respective 
proportions of said land, are entitled to a deeree of partition, not- 
withstanding the adverse possession of the defendants. 

Seranton, 28th Navember, 1884. 

W. W. LATHROPE, 


Master in Chancery. 
V 


Exceptions to Master's Report. 


~I 


a | 


Plaintiff’s exceptions. 


The plaintiff excepts to the fourth finding of fact by the master, 
when it is stated that “at the time of said conveyance neither Char- 
lotte nor her husband had any notice or knowledge of the trust 
created by the aforesaid agreement of Letta Griffin with her father,” 
when the contrary appears by the testimony of Anna Wise, page 
113 of paper book ; of Henry Knapp, page 122, and of Mrs. Church 
herself, pages 174 and 175, and because there is no competent evi- 
dence in the case upon which such a finding can be based. 

2d. In not finding, as a conclusion of law, that after the decree 
directing a conveyance by Church and wife in contemplation of the 
law the rule, that whatever ought to have been done must be con- 
sidered in equity as having been done, operated, and therefore, as it 
was the duty of the said Church and wife to execute a conveyance 
and admit the plaintiff as tenant in common of the land deseribed 
in the bill, they are now estopped from setting up their own default 
or in claiming te be adversely possessed of the said land. 

Dec. 5, 1854. 
HENRY W. PALMER, 
Solicitor for Plaintiff. 


Iiled with the master 9th Deeember, 185-4. 


’ 


Keceptions on Part of Defendants to Master's Ieport. 


It is respectfully submitted that the learned master errs in the 
following particulars, to wit: 
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76 Ist. In the second finding of fact, the same being without 
legitimate evidence to support it. 

2d. Tn re jecting the evidence of the defendant, Joseph Church, on 
the ground that he was not a competent witness, thus ov erlooking 
the fact that the plaintiffs themselves called him and thus made 
him a competent witness. 

od. In ruling that “ neither the will of Thomas Griffin nor that 
of Letta Griflin was attacked or contested.” 

4th. In ruling that the bill and ae in the suit in equity 
in Luzerne county, No. 3, January term, 1872, Heirs of Charlotte 
Stevens vs. Joseph Chureh and Charlotte Church, were coram judice 
and valid. 

Sth. In ruling that the court sitting in equity, in the said last- 
above mentioned cause, had jurisdiction to try the legal title to the 
land acquired by purchase from Letta Griffin. 

6th. In ruling that the defendants in that equity suit by not 
bringing in their said legal title to be tried and settled in equity, 
and thus abandoning the right guaranteed to them by the consti- 
tutions, both of the State and of the United States, to have this tried 
only at law, have set themselves outside of the protection of the said 
constitutions, and forever forfeited their constitutional right to have 
this legal title tried at law. 

And that this disability not only affects thus the said defendants, 
hut extends over by some process of imputation and likewise affects 
the present defendants. 

7th. In thus ruling that the plaintiffs in the said equity suit had 
in their own hands a power greater than that of the Legislature of 
the Commonwealth, to wit, the power, by abandoning their actions 
at law, the ejectments which they had brought, and filing a 
bill in equity to deprive the defendants of their constitu- 
tional right of trial by jury, and compel them to submit their 
legal title to the land by regular bona fide purchase to be tried and 
decided by the court sitting in equity, and moreover thus to super- 
sede the law as it stands upon our statute books by making one trial 
conclusive and thus depriving the defendants of the two trials to 
which they are entitled at law. 

It is respectfully submitted that the learned master has herein 
adopted a course of reasoning which has involved him in some cen- 
fusion and inconsistency, and thereby evolved a ratiocinative power, 
which transcends the legislative power in this Commonwealth. If 
the legal title to the land purchased and now held by these defend- 
ants was necessarily involved in that suit in equity then the court 
sitting in equity had not jurisdiction. If, on the other hand, the 
court had jurisdiction in the said equity suit, as the master finds, 
then this legal title was not necessarily involved. 

Sth. In ruling that a mere deeree for certain conveyances against 
a dead woman, which ean never be enforced, vests in the plaintiffs 
a clear and complete title tothe land against the present defendants, 
and operates to divest them of their title without a legal hearing. 

9th. In ruling that partition can be maintained by plaintiffs, 
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between whom and defendants there never was at any time unity of 
possession either at the time of filing the bill or before or since. 
10th. In ruling that partition can be maintained by plaintiffs, who 
never had possession of any kind. 
lith. In ruling that partition can be maintained against defend- 
ants holding by adverse possession and denying the title of plaintiffs 
in toto. And in this the learned master has evidently over- 
78 looked the fact that the plaintiffs themselves have declared 
this to be the true situation in the ejectments brought by 
them. | 
12th. In the first conclusion of law and fact in’ stating that plain- 
tiffs are owners In fee and tenants in common with defendants of the 
land therein mentioned. 
15th. In the third conclusion of Jaw and facet finding that plain- 
tiffs have a clear title to their respective proportions of said land, 
and are entitled to a decree for partition. 
December 12, 1884. 
Respectfully submitted, 
A. RICKETTS, 
Counsel for Defendants. 


~) 


Filed with the master, 18th December, 185-4. 


Amendment of the laster’s Report. 
Two exceptions to the report, on the part of the plaintiffs, were 
filed with the master on 9th December, 1884. 
Thirteen exeeptions, on the part of the defendants, were filed on 
13th December, 188-4. | 
The second exception on part of the defendants is well founded. 
The master did overlook the fact that plaintiffs themselves called 
Joseph Church as a witness,and thus made him competent to testify 
as to any matter properly involved. 
The master therefore amends his fourth conclusion of fact so that 
the same shall read as follows: 
79 4th. In 1864, while Letta Griffin was living with Joseph 
Church and his wife in Wisconsin, the said Letta, being em- 
barrassed by debts, proposed that if said Joseph would come back 
and live with her in Pennsylvania and pay her debts and support 
her through her lifetime, and pay the legacies of a will she had 
made, then she would deed them the said property. Said Joseph 
concluded to do so; and in the fall of 1864 came back with his 
family and said Lotta, took possession of said premises, managed 


‘(them as though they were his own, making valuable improvements 


upon them, and paid off the debts of the said Letta to the amount 
of between three thousand and four thousand dollars. 

In pursuance of this arrangement the said Letta, by deed dated 
and acknowledged 18th February, 1867, and recorded Ist April, 1867, 
conveyed the said land to Charlotte Church for the consideration of 
one thousand dollars. At the time of said conveyance neither 
Charlotte nor her husband had any notice or knowledge of the trust 
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created by the aforesaid agreement of Letta Griffin with her father. 
The said Charlotte was then living on the premises with her husband 
and remained in possession until her death, since which her hus- 
band and son, the present defendants, have been 1n_ possession 
thereof. 

Said Letta lived on said premises with said Joseph and his family 
until her death. He buried her respectably and offered to pay the 
legacies mentioned in her will. 

As to the other exceptions, whether on the part of the plaintiffs 
or the defendants, the master is of opinion that they are not 
well founded. 

15th December, 1854. 

W.W. LATHROPE, dlaster. 


As to the foregoing finding of faets the plaintiffs except— 
SO Ist. Because the master should have found that Letta 
Church had full knowledge of the trust under which her aunt, 
Letta Griffin, held the land. 
December 16th, 18584. 
H. W. PALMER, 
Attorney for Plaintifis. 


This last exeeption filed with me 17th December, 1854, 
W.W. LATHROPE, Alaster. 


IV. 
Opinion of the Court. 
Exceptions to master’s report. 


The plaintiff’ by this bill seek partition of certain lands in the 
possession of the defendants, alleging title in themselves to forty- 
ninetieths (4°) undivided, the remaining fifty-ninetieths (8°) undi- 
vided being owned by Charles Church, one of the defendants in 
fee, as heir of his mother, Charlotte Church, deceased, subject to 
the courtesy interest of his father, Joseph Church, the other defend- 
ant. The plaintiffs set out their title in brief as follows, to wit: 
That Thomas Griffin, a common ancestor, was seized of these lands 
in his lifetime in fee, and by his will devised them to his daughter, 
Letta Griffin, upon the express trust that at her death she should 
convey or devise the undivided half thereof to the children of her 
deeeased sister, Charlotte Stevens; that Letta Griftin died March 
27th, 1867, without having executed this trust, leaving Char- 
lotte Church (one of the children of said Charlotte Stevens) and 
Joseph Chureh, her husband, in possession of the land; that 
said Charlotte Chureh and wife, denying the said trust and 

claiming to be sole owners of the lands by deed and devise 
81 from Letta Griffin, a bill in equity was brought by the other 
children and heirs of Charlotte Stevens against Charlotte and 
Joseph Church to enforce the trust, and it was therein deereed that 
Mrs. Church held said lands bound by said trust,and she was ordered 


oc 


HELEN M. KELSEY ET AL, &¢. AQ 


to convey to the plaintiffs in said bill in fee eight-eighteenths (4% 
undivided of said lands; that Mrs. Church died July 16th, 1880, 
without having comphed with this decree, leaving her husband, 
Joseph Church, and a minor child, Charles Church, surviving her; 
and that the plaintiffs in the present snit are the same as in the 
former suit, except that Caleb IE. Wright, Samuel Linn, Isaae P. 
Hand, and H. W. Palmer hold the undivided eight-ninetieths of 
said land by conveyance from all the heirs of Charlotte Stevens ex- 
cept Mrs. Church, and that Louisa Marsh, one of the said heirs, has 
conveyed to C. I. Williams, and Griflin Stevens, another heir, has 
conveyed to Elisha Griffin. 

The defendants here (Joseph Chureh being guardian of lis son 
Charles) in answer deny the trust in Letta Griffin, admitting the 
equity proceedings, but denying that they were sullicient to vest any 
title in the complainants or to authorize them to obtain a partition, 
and further setting up that they are seized of the full legal title by 
virtue of a bona fide purchase for value without notice, in pursuance 
of which possession was taken in 1867, and continuously held ever 
since. 7 

From the bill, answer, and proofs the master has found the facts 
substantially as set forth in the plaintiffs’ bill. IIe has also found 
in regard to the title by purchase set up by the defendants that 
Letta Griffin, by deed dated February 18th, 1867, conveyed the land 
in question to Charlotte Church, for the consideration of one thou- 
sand dollars, and that at this time neither Mrs. Church nor her hus- 
band had any knowledge of the trust created by the agreement of 
Letta with her father; that thisdefence was sct up in asupplemental 
answer put in by Mrs. Church in the former suit, but that the evi- 

dence in regard to this deed was withdrawn. 
82 An exception on the part of the plaintiffs here is addressed 

to the master’s finding that Mrs. Chureh had no notice of the 
trust. If the offer in evidence by the plaintiffs before the examiners 
of the records in the former suit carried in with it the testimony of 
the witnesses taken in that case there would be considerable evidence 
that Mrs. Church knew of the trust. J. M. Stevens, Mrs. Ann Wise, 
and Henry Knapp testify to conversations in regard to this trust 
when Mrs. Church was present, and the qualified answers of Mrs. 
Church herself, when giving her testimony-in-chief in that ease, 
imply that she knew of a promise by her Aunt Letta to give a_por- 
tion of the property to the Stevens children, and that at one time 
she (Letta) had made a will giving one-half to them. Based upon 
this, the master in that case (Mr. Bedford) found as a fact that Mrs. 
Church had due notice of the trust. 

But I do not consider either the offer in evidence of the record of 
that case or the reference to it in the third paragraph of defendants’ 
answer sufficient to carry into and incorporate in this case the proofs 
there relied upon, except so far as to show the issues therein tried 
and determined. There is, therefore, no evidence in this ease on 
which to base a finding that Mrs. Church had notice of the trust in 
question. 

On the other hand, there is no sufficientevidence that Mrs. Church 
7—1502 
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was without notice. The only proof on the point is the statement 
by Mr. Chureh in his examination-in-chief that he “never heard a 
word ora lisp from no living person, nor did my wife, to my knowl- 
edge, of anything in their (plaintiffs’) favor, except that they were 
to be paid a certain amount of legacies in the will she (Letta) 
made.” 

This is not an assertion of knowledge on his part in regard to the 
fact of whether Mrs. Church had notice of the trust, and a positive 
statement based on such knowledge that she had not, but simply 
that, so far as his knowledge extended, sueh was the ease. It does 

not support a tinding that she had no notice. 
S93 Nor does the oth paragraph of the answer affect this ques- 
tion. ‘The matters therein asserted are new and distinet from 
those in the bill, and are set up to defeat the plaintiffs’ equities. 
They therefore amount to mere pleading in the nature of confession 
and avoidance at law. (8 Gr., $$ 284-287, 290.) 

Moreover, they have not such particularity of statement as would 
entitle them to be received as evidence, and were this also not so, 
resting as they do upon the sole oath of Joseph Church, the insuth- 
clency of his kr lowledge Is seen above. 

Vhe findings of the fact of the master must, in this particular, 
therefore, be corrected; and I find as a fact that while Joseph 
Church had no knowledge of the trust in question 1t does not -- 
pear whether Mrs. Church had or not. The view I have taken of 
the case makes this matter immaterial, but I have considered it 
right to settle it to facilitate a proper review of the whole case in a 
hieher Court. | 

Having determined the facts, it remains to consider the equitable 
principles bearing upon the case thus presented. 

There is no force in the argument of counsel that, beeause of de- 
fendants’ adverse possession and their denial of plaintiffs’ title, these 
proceedings for partition in equity cannot be maintained. 

It is true that at Jaw, in an action of partition, possession ad- 
versely held, for however short a time, will prevent a recovery (Law 
vs. Patterson, 1 W. and S., 193; ge isters vs. Carothers, 1 Barr, 
d29; Florence v .. Hopkins, 46 N. Y., 156), for an action of partition 
cannot pe turned into an ejectment nor made the medium of try- 
ing titles. Such action is entirely based upon the fact of joint pos- 
sesslon. 

Dut the distinction between the principles applicable to partition 
at law and in equity must be kept in view. Jurisdiction of partition 
In equity, like other equitable jurisdiction, grew up to supply de- 

fects and inadequacies in peas ‘edings for p irtition at common 
S4 law. (1 Story Eq. Juris., $§ 650-658.) The proceedings in 
equity are therefore much more completely remedial, and 
ae sInsurmountable in the one case furnish in the other but 

“aslon for assunil hg jurisdiction for the Very purpose of overcom- 
Ine y them. 

Tt Is no permanent obstacle in equ uty that the title is denied ; 
for if the title in dispute be leeal, and ae e not been ascertained at 
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a law, the bill is retained until the conflict of titles has been deter- 
r% mined by action. (Wilkin vs. Wilkin, 1 Johns. Ch., 117.) 

But if the title in question be equitable the court at once proeecds 

to determine it, and then orders partition accordingly. A suit in 

r equity for partition may thus become the medium of settling a cdis- 

puted cquitable title. Thus it is said in Lucas vs. King, 2 Stock 

(N. J.), 277: “ The defendants deny the complainant’s title. Tf the 

title in dispute is an equitable one, it is the duty of this court to 

settle it. If itis a legal title, the court may dismiss the bill or may 

a il retain the cause and afford the party an opportunity of settling 

his titleat law. * * * Ido not underst: ind, however, that the 

bare denial of the complainant’s title is any obstacle to the court's 

proceedings. The defendant must answer the bill, and if he sets up 

a title adverse to the complainant, or disputes the complainant’s 

title, he must discover his own title, or show wherein the complain- 

-ant’s title is defective. If, when the titles are spread before the court 

upon the pleadings, the court can see that there is no valid legal ob- 

jection to the complainant’s title, there is no reason why the court 

should not proceed to order the partition.” 

Again, in Coxe vs. Smith, 4 Johns. Ch., 276, it is said: “ The 
first point is whether the defendants can set up cquitable 
rights in opposition to the legal tithe and claim partition ac- 
cording to those rights by an answer. When the local title 
Is dl isputed and doubtful the course has been to send the plain- 
tf to Jaw to have that title established 10 : 


_ : 
here for a partition, * * * But when the ques- 

So tion arises upon an equitable title set up on the part of 

the defendant, this court must decide the title, for equitable 


4 


titles belong part! ticularly to this court, and — parties cannot be 


sent to law. * * * In € artwright rs. Pultney, o Ath., 380, the 
plaintiff’s supplemental bill for eee mwas four d onan equita- 
ble title ) atid Lord Hardnicke said he must determine it. T] 1OuUY an 
the obiecti on there was that it was an equ table title —nota legal 
one—he de creed ra partition, and that ne trustees at whom the legal 
itle resided sl iould convey. If the plainty Cah com y this court 
fora partition upon a in equitable title the defendants yare brought 
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The plaintiffs, therefore, asserting an equitable title, may properly 
proceed In equity fora partition, and the mere denial of their title, 
wr the assertion of a possession adverse to it, is not sufficient to pre- 
vent a deeree. 

Nor can the defendants prevent the ease from proceeding to 
SH a decree by setting up a legal title, unless thercby a dispute 
is made over such tithe. The mere fact that, in the assertion 

f their equities, parties are met by a legal title will not throw the 
ease over for determination by a court of law. Where the distine- 
tion between legal and equitable remedies is preserved the proper 
forum to decide whether the equitable title shall prevail against the 
legal is a court of equity and not of law. To remit the case to the 
latter court would be to shut out the consideration of anything but 
the legal title, whieh mieht he perfect in the defendants and vet in 
a court of equity have to give way. Where the legal title is in dis- 
pute between the parties it must go to a court of law, but not other- 
wise. Tow, for instance, could these plaintiffs establish their rights 
ina purely common-law court? 

It is no answer =~ in this State reeovery may be had in eject- 
ment upon an equitable title. We are to consider the matter as a 
question of pure equit: able and legal jurisdiction, and not with re- 
gard to our own mixed a 

It is therefore clear that, as against a party in possession of Jand 
and holding the legal trtle, relief for another upon an equitable title 
nust be sought in a court of equity alone, and these eq titles May 
ired inca bill which proceeds at the same time fora partition. 
It is not necessary to establish them first in an independent suit. 
Cf., Cox vs. Smith, 4 Johns. Ch., 276. 

I have thus considered at length the proper limits of the jurisdic- 
tion of partition in equity where there is an alleged dispute of title. 

t will be seen that the plaintiffs are clearly within the limits so 
ascertained. Their title, though in terms disputed, is not even 
doubtful. It has been fully established and ascertained by the 
former sult In equity in Luzerne county. There is no necessity to 
re-establish it here. It 1s true they have no CoOnVeVance to them of 


the legal title But what of that? Even an action of partition may 
be maintained where the plaintiff las such an equity as would en- 
title him to compel a conveyance. Willing es. Brown, 75. & R,, 


1Oo7. TTow much more—a bill! 


S7 Phe legal title is before the court, and conveyances can be 
ordered if partition be decreed. There ix no need therefore 


for a bill of revivor against the heir. And as for the doctrine of dis- 
SCISID anid descent @a ot thot leh it night have LO be conside red | f this 
were a partition at law, 1 t has no place here, 

It is uscless to argue, also. threat the dee ree which established 11) 
favor of these plaintiffs a trust ec maleficio, arising from the breach 
of Letta Griffin's promise to her father, overrides the act of 1856, re- 
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1 
preme Court in Church vs. Ruland, 14 2. I. Smith, 439, in passing 
Upon this Vi ry title. ] here Way be eXpressions of opinion by ndi- 
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vidual judges of that court questioning the soundness of that de 
cision, as by Mr. Justice Gordon in Salter es. Bird, bi WON. ©. 154, 
where he says that the case “goes far toward the destruction of a 
most valuable statute, especially designed for the quicting of titles 
to real estate.” But how Call that be made avallable for the record) 
sideration of the subject in a collateral proceeding ? 

The only serious question Is whether the former suit settled all the 
matters at issue between these parties In regard to the title to these 
lands, or whether the defendants may still set up and contest the 
tithe under their deed from Letta Griffin 

Whether or not the learned master is right in holding that th 
defendants were bound to set up that title 1 tlie former suit, and 
that they are precluded from doing so now, I do not need to con- 
sider. There isa more certain ground on whi ch to base the con- 
clusiveness of the former decree. As the master well says, th. 
proceeded not only for the purpose of « 
the Stevens children, but also of compelling a conveyance. Phe only 
object of Mrs. Ruland IN joIMInNeG in a: aie for the latter pug: 

pose. Her rights had been settled by her ejectment. When 


} , - 
leclaring the trust in favor of 


SS therefore the plaintiffs obtained a decree for a col nce 1D 

fee, 1t bound whatever title Mrs. Church and her husband 
had. Thev could not have conveved a fee and still have a fee in 
reserve. If it was intended to reserve for further litigation the title 
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was the owner, both legal and equitable, of the one-half of the 
SY land. Such adeeree would have been conclusive upon them 
In any subsequent suit, or in any other court.” 

Again it is said by the same learned justice in Stevens vs. Hughes, 
7 Casey, 381, 357: “Itis urged that the former judgment was not 
upon the same title as that now in controversy. We think it was. 
But whether it was or not is immaterial. Whatever may be the 
effect of a verdict and judgment in ejectment, in a second ejectment 
founded upon a different title it must not be forgotten that a judg- 
ment upona traverse of a plea of Mberum tenementum is not an 
adjudication of any particular right by which a party holds the 
lands, but upon the question w hether he has the freehold at all. It 
cert inly would be esteemed no answer to a judgment establishing 
A’s ownership of a horse, that he had asserted his title through a 
purchase from B, when in truth he had bought from C. The error 
of the argument is that 1t assumes that we may go behind the Judg- 
Inet inquire through what evidence it was obtained. 

These cases fully sustain and forcibly illustrate the conclusions 
arrived at above, and establish the conelusiveness in this suit of the 
former decree. 

But the learned counsel for the defendants contends that their 
title under the deed could not have been passed upon by the court 
of common pleas of Luzerne county, sitting in equity, because it 
was a legal title, and being such, 1t could only by the guaranty of 
the Constitution, be tried in a court of law, where two verdicts of a 


jury concurring, are required to settle it; and that the former suit 


In equity was as to such legal title coram non judice and void. 

The crror in this position is readily apparent. That the legal title 
was in Mrs. Church, was not disputed. But it was for the purpose 
of charging that leg: ul title with an equity, to wit, a trust ex maleficio 
that the procee dings i in equity were instituted. Mrs. Churclh’s title 
was legal, whether we take that which she derived } by the will or 
that which she derived by the deed. It is true in the one case 

she occupied the position of a mere volunteer, and in the 
90 other of a purchaser, and In the latter case, if for value and 

without notice of the trust, not bound by it. But in either 
case the matters relied upon by the plaintiffs were equitable and 
properly, if not only, determinable in a court of equity. The 
defendants, in the former suit could not prevent their legal title 
from being drawn into such court for the purpose of charging it 
with an equity subsisting in these plaintiffs. In fact, when Mrs. 
Reuland sought to enforce this trust through the medium of an 
ejectinent, it was earnestly contended by Judge Woodward, as 
counsel for the Churches, that she ought to have gone into the 
equity courts, and not subjected the determination of the case to 
twelve unlearned chancellors. (Chureh vs. Ruland, 14 P. F. Smith 
152.) And now when that course has been pursued, it hardly lies 
in the mouth of the same party, by new counsel, to say that only 
ii a common law court can this matter be determined, because on 
one side a legal title is relied upon. 

If there were legal titles on both sides or if the dispute were over 
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the legal title the objection now raised might be good; but it must 
be constantly borne in mind that the plaintiffs relied solely upon 
an equity, and that proceedings to enforce this were necessarily 
equitable, whether pursued in a court of equity or set up in an 
equitable ejectment. 

Moreover, the plea of being a purchaser for value without notice 
is equitable and not legal in its nature. It is simply the assertion 
of a superior equity (Cf. Story Eq. Juris., §§ 64 ¢., 165, 381, 454, 650, 
631, 1502, 1508; Story Eq. PIL, §§ 605 to G04 a., 805 to 810, and Wil- 
liams vs. Lambe, 38 Brown Ch., 264 (Perkin’s Id.), and N.1), and is, 
I believe, never heard of in a court of law, except where the dis- 
tinction between legal and equitable rights has been done away with. 
At all events, it is a doctrine purely equitable in its origin, being 
usually invoked as an offset to another equity or to protect the legal 

as against an equitable title, which would otherwise prevail, 
91 and in some cases has been allowed in support of an equitable 
as against a legal title or demand. 

The whole fabrie of the argument of defendants’ counsel must 
therefore fall. There is no constitutional barrier against their equity, 
to wit, the fact (if fact it be) of having paid value without notice, 
by which Mrs. Church’s title under her deed might be supported, 
being tried and determined in the former equity proceedings. ‘The 
decree in those proceedings, as we have scen, in effect disposes of 
her whole title to forty-nintieths (40.90) of this land, whether held 
by her by devise of deed, and it being within the power of that court 
to so ordain, the decree must here and now be recognized and en- 
forced. 

The exceptions on the part of the defendants are overruled and 
the report of the master (excepting his finding of fact on the question 
of notice to Mrs. Chureh) is confirmed. 

Let an order be drawn referring the case to the same learned 
master and two commissioners to make partition between the par- 
ties, according to their respective interests, In pursuance of the act 
of Assembly. 

April 16th, 1880. 

R. W. ARCHIBALD, 
Additional Law Judge. 


VII. 
Decree. 
Now, to wit, January 21st, 1886, this cause came on to be further 
heard on exceptions to the report of the master and commissioners, 
to whom the same was referred for the purpose of partitioning the 


land described in the bill between the plaintiffs and defendants at 
this term, and was argued by counsel; and thereupon, upon due 


consideration thereof, it is ordered, adjudged, and decreed as 
92 follows, viz: That the exceptions to the said report be, and 


the same are hereby, dismissed, and the said report is ap- 
proved and confirmed ; and it is further decreed that the partition 
of the land made by the master and commissioners aforesaid between 
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the plaintiffs and defendants be and remain firm and stable forever, 
and that the respective parties hold the purparts severally allotted 
to them and described in the report of the commissioners, unto them, 
their heirs and assigns, in severalty forever, and that the purpart 
awarded to Charles Church, minor son and heir of Charlotte Chureh, 
deceased, shall be subject to the rights of Joseph Church, as tenant, 
by the courtesy therein. 

And it is further ordered, adjudged, and decreed that the said 
Joseph Chureh and Charles Church, by his guardian, Joseph Church, 
shall execute and file in the office of the prothonotary of said county, 
within ten days from the date of filing this decree, a good and suf- 
ficient deed in fee-simple to the said plaintiffs for the purpart of 
said land, awarded to them by the said master and commissioners, 
describing the same by metes and bounds, such conveyance being 
requisite for vesting in the said plaintiffs a complete legal title to 
the said purparts allotted to them; and it is further ordered, ad- 
judged, and decreed that the costs In this case, with an allowance of 
one hundred and fifty dollars to the plaintiffs for counsel fees, which 
is hereby adjudged to be reasonable allowance, and is hereby taxed 
as a part of said costs in pursuance of the act of Assembly in such 
cerse made and provided, shall be paid by all the parties in propor- 
tion to their several interests, to wit: Four-ninths of the said costs 
to be paid by the said plaintiffs and five-ninths of said costs to be 
paid by the said defendants. 

By the court. 


93 Docket entries. No. 541. 


In the Supreme Court of Pennsylvania in and for the Eastern Dis- 
trict. January Term, 1586. 


Appeal of Joseph Church and Charles J. Church, minor son and heir 
of Charlotte Church, deceased, from decree in suitin equity wherein 
said appellants and plaintiffs and Helen M. Kelsey et al. are de- 
fendants. 

A. HT. Winton, A. Ricketts. 

Among the records it is thus contained : 

Certiorari to the court of common pleas of the county of Laeka- 
wanna, returnable the fourth Monday of February, 1586; exit 
February 5, 1886. 

February 24, 18586.—Assignments of error filed. 

ebruary 25, 1886.—Record returned and filed. 

April 15, 1886.—Argued, 

May 51, 1856.—And now, thirty-first day of May, 1886, with the 
modification of ordering the deed to be executed and filed in the 
oflice of the prothonotary of said county within twenty days from 
this date, the decree is aflirmed and the appeal dismissed at the 
costs of the appellants. 

Per curiam. 


June 3rd, 1886.—Remittitur exit and, with reeord, sent to TT. W. 
Palmer, [Esq. 
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v4 Prevcipe and Affidavit. 


JosEPH CHourcu and CHarures J. Cuurciu, Minor Son and) 
Heir of Charlotte Church, Deceased, Appellants, 
v. 

Herten M. Ketsey, Cyrenus Wisk, and ANN Whisk, his 
Wife, in right of said Ann; Sidney Philip Stevens, Letta 
Ann Ruland, L. T. Brown, and Roselle, his Wife, late 
Rozelle Stevens, in right of said Rozelle; If. Ik. Medway 
and Jennie, his Wife, in right of said Jennie; Lille 
Stevens, Zelda Stevens, Caleb Wright, Samuel Linn, Isaac 
P. Hand, Henry W. Palmer, C. IF. Williams, Elisha Grif- 
fin, and J. Mckiel Stevens, Appellees. | J 


— 


Surwrit of certiorari surappeal in equity to the court of common 
pleas, sitting in equity for the county of Lackawanna, of January 
term, 1885. 


Issue writ of certiorari surappeal in equity to the court of com- 
mon pleas, sitting in equity for the county of Lackawanna, to re- 
move record and proceedings in a certain action in said court, No. 
5, January term, 1885,in which the said appellees are plaintiffs and 
the said appellants are defendants. 

Returnable to next term, see. reg. 

A. H. WINTON, 
A. RICKETTS, 


Counsel for Appellants. 
To Charles 8. Greene, Esq., proth’y sup. c’t. 


95 County oF LACKAWANNA, 88: 

Joseph Church, being duly sworn, saith the writ of certiorari ap- 
plied for and purchased in above-entitled case is not intended for 
delay. 


JOSEPH CHURCH. 


Sworn and subscribed this fourth day of February, A. D. 1886. 
[SEAL. ] THOS. H. DALE, 
Prothonotary. 
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Dond. 


JoserH Cuurci and CHARLES J. CHurcH, Minor ) 
Son and Ifeir of Charlotte Church, Deceased, 
Appellants, 

VS. 

Heven M. Kersey, Cyrenus Wisr, and ANN 
Wisk, his Wife, in right of said Ann; Sidney 
Philip Stevens, Letta Ann Ruland, L. T. 
Brown, and Rozelle, his Wife, late Rozelle 
Stevens, in right of said Rozele; If. Ik. Med- 
way, and Jennie, his Wife, in right of said 
Jennie; Lillie Stevens, Zelda Stevens, Caleb E. 
Wright, Samuel Linn, Isaae P. Hand, Henry 
W. Palmer, C. IF. Williams, Ehsha Griffin, and 
J. Mckiel Stevens, Appellees. } 


No. 5. In Equity. 


Surwrit of certiorari to the court of common pleas for the county 
of Lackawanna, of January term, 1885. 


We, Joseph Church, Wade M. Finn, and Geo. M. Watson, 

96 of Lackawanna county, Pennsylvania, severally acknowledge 

to owe the above-named appellees the sum of one thousand 

($1,000) dollars upon condition that the above-named appellants 
prosecute their writ of appeal with effect, and, if the decree be » 

affirmed or the writ of certiorari be discontinued or non-prossed, that 


they pay the debt, damages, and costs adjudged or accruing upon pre 
such decree, and all other damages and costs that may be awarded 
upon such writ of certiorari, and for the return to the court below 
of the record with the remittitur, or else we will do it for them. 
JOSEPH CHURCH. 
W. M. FINN. 
G. M. WATSON. 
Taken and acknowledged this fourth day of February, A. D. 1886. 
[Seal of the Court of Common Pleas of Lackawanna County. ] } 
THOS. H. DALI, , 
Prothonotary. 
Endorsements: 341. Jan. T., 1886. Appeal of Joseph Church : 


and Charles J. Church, minor son and heir of Charlotte Chureh, 
deceased. Prevcipe, affidavit, and recognizanee. Tiled Feb. 5, 1886. 


97 Assignments of Error. 
In the Supreme Court of Pennsylvania, Eastern District. No. 341. 
January Term, 1886. 
Appeal of Joseph Chureh and Charles J. Church, minor son and 
heir of Charlotte Church, deceased. 


It is respectfully submitted that the learned court erred in the ' 
following particulars, to wit: 
1. In ruling that complainants had maintained the title set forth 
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in their bill, and were entitled to the partition for which they 
prayed. 

9. In ruling that partition could be decreed against the adverse 
— of the respondents. 

. In ruling that the respondent, Joseph Church, was not entitled 
ea a hearing upon his defence of bona fide purchase for value with- 
out notice., 

4. In ruling that the court of common pleas of Lackawanna 
county, sitting in equity, had jurisdiction of this bill partition. 
5. In ruling that the court could properly proceed without having 
all parties interested in the lands before it. 
G. In decreeing partition and the execution of conveyance by the 
respondents herein. 
A. RICKETTS, 
A. H. WINTON, 
Counsel for Appellants. 


98 Endorsements: No. 341. January term, 1886. Supreme 
court of Pennsylvania. Appeal of Joseph Church e¢ al. 
Assignments of error. Filed Feb. 24, 1886. 


STATE OF PENNSYLVANIA, | 
ili te ss: 
Kastern District, f 


I, Charles 8. Greene, prothonotary of the supreme court of Penn-, 
sylv: nia, In and for the eastern district, do hereby certify that the 
above and foregoing Is a true copy of the docket entries, privcipe, 
bond, affidavit, and assignments of error, and the record in the 
above-entitled ease, so full and entire as the same remains of record 
in said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Philadelphia, this 14th day of September, 
in the year of our Lord one thousand eight hundred and eighty-six 
(1886). 

[Seal of the Supreme Court of Pennsylvania, Eastern District, 1776. ] 
CHAS. 8S. GREENE, 
“Prothonotary of Supreme Court of Pennsylvania, astern District. 


99 Know all men by these presents that we,Joseph Church,Charles 
J. Church, W. M. Finn, & G. M. Watson, all of Luzerne county, 
State of Pennsy lv: ania, are held and firmly bound unto Helen Kelsey, 
Cyrenus Wise and Ann, his wife; Sidney Philip Stevens, Letta Ann 
Ruland, L. T. Brown and Rozeile, his wife; F. T. Medw: ay and Jen- 
-nie, his wife; Lillie Stevens, Zelda Stevens, Caleb E. W right, Samuel 
Linn, Isaac P. Hand, Henry W. Palmer, C. F. Williams, IHlisha 
Griffin, and J. McKiel Stevens in the full and just sum of five hun- 
dred dollars, to be paid to the said obligees or their certain attorney, 
executors, administrators, or assigns; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministrators, jointly and severally, by these presents. 
Sealed with our seals and dated this twentieth day of December, 
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IN THE 


Supreme Court of the il nite States. 


OCTOBER TERM, 1886. 
No. 1802. 


JosePH CHouRCcH and CHARLEs J. CHURCH, 
Plaintiffs in Error, 


US. 


HELEN M. Ketsey, CyrEMus WIsE and ANN Wisk, his 
wife, SipNEY PHiLie STEVENs, Letty ANN RULAND, 

L. T. Brown and Roze.ue his wife, e¢ al. | 
Defendants in Error. 
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IN ERROR TO THE SUPREME COURT OF THE 
STATE OF PENNSYLVANIA. 


Lambert, Print, 104 Public Square, Wilkes-Barre. 
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IN THE 


Supreme J ourt of the A niterl States. 


OC’TOBER TERM, 1886. 
No. 1802. 


JOSEPH CHURCH and CHARLES J. CHURCH, 
Plaintiffs in Error, 


Heven M. Ketsey, Cyremus WisE and Ann WIsk, his 
wife, in right of said wife, S1ipNEY PHILIP STEVENS, 
Letrry ANN Rutanp, L. T. BRown and RozeEtxe his 
wife, late RozELLE STEVENS, 1n right of said Ro- 
ZELLE, I’. E. Mepway, and JENNIE his wife, in right 
of said wife, ZELDA STEVENS, CALEB FE. WRIGHT, 
SAMUEL Linn, Isaac P. Hann, Henry W. PALMER, 
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C. F. Wivurams, Exvisoa Grirrin and J. McKIer 
STEVENS, Defendants in Error. 


IN ERROR TO THE SUPREME COURT OF PENN- 
SYLVANIA. 


Upon motion to dismiss writ of error, for want of Juris- 
diction, because there is no Federal question involved in 
said cause; or if the writ of error shall not be dismissed, 
that the decree of the Supreme Court of the State of 
Pennsylvania be affirmed, on the ground that although 
in the opinion of this Court the record may show tha 

this Court has jurisdiction, it is manifest that said writ of 
error was taken for delay only, and that the question on 
which the jurisdiction depends is so frivolous as not to 
need turther argument. 


STATEMENT OF CASE, AND BRIEF OF ARGU- : 
MENT, AGAINST THE MOTION, ON PART ‘a 
OF PLAINTIFFS IN ERROR. | 


Joseph Church was a citizen of the State of Wisconsin. 
He had married Charlotte Stevens the niece and foster- | 
daughter of one Letta Griffin of Pennsylvania. Eight or ds 
ten days after the birth of said Charlotte her mother died, 
and on her death-bed committed her infant to the care of 
her sister Letta, who assumed the same, and reared the 
child to womanhood, so that the relation between Charlotte 
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and her aunt Letta was practically that of mother and 
daughter. 

The land in question in this case, was devised to Letta 
Griffin by her father, and after his death she entered into 
the full and unquestioned possession of it, and exercised 
over it all the rights of absolute ownership. She conveyed 
lots, reserved to herself the coal and minerals, settled land 
damages, and conveved rights of way, without any one 
questioning her right so to do, although her nephews and 
nieces —who after her death set up the claim which 
caused the present litigation, and who now themselves in 
part, and their assigns in part, are the present defendants 
in error,—lived all around her and knew of her thus 
treating the property. Among other conveyances was one 
of a lot toa Mrs. Louisa Marsh one of the very Stevens heirs, 
the litigants in this case. At one time she conveyed away 
the whole of the property except a one-half acre; the pur- 
chaser failing to pay she was compelled to proceed on the 
bond and mortgage given, and recover the land. During 
all these transactions, and during all the life of Letta, no 
one objected, nor claimed that she had not a perfect right 
sv to deal with the property as her own, and dispose of it 
as she pleased. 

The land was unproductive, and Letta Griffin became 
involved in debt, which began to harass her. She there- 
fore applied to Joseph Chureh to leave his home and 
business in Wisconsin and come to Pennsylvania and 
take this property off her hands, she proposing to sell it 
to him in consideration of lis paying off her debts, taking 
care of her during her life, and after her death burying 
her respectably, and paving the several legacies she had 
given in her will to her nephews and nieces known as the 
Stevens children. Upon examination of these matters, 
Church assented to the proposition, and purchased the 
property. He paid her debts and took care of her during 
her life, and after her death properly buried her, and 
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offered to pay the legacies in her will to the Stevens 
children. They refused to receive them and then for the 
first time informed Church that they claimed that Letta 
Griffin was their trustee for one-half the lands. 

Church after taking possession of the property expend- 
ed altogether in improving it about thirty thousand dol- 
lars, part before and part after Letta Griffin’s death. 

The Stevens heirs brought ejectments to enforce their 
claims. Subsequently they filed a bill in equity for the 
same purpose, and to have Charlotte Church, as devisee 
of Letta Griffin, charged with a trust in their favor, al- 
leging that Letta Griffin had promised her father that 
she would devise half the land he devised to her, to them, 
and that she had obtained the devise to herself upon this 
promise. After they had filed their bill in equity, Church 
set their ejectments down for trial, whereupon they took 
non-suits in the several cases. They obtained a decree 
in the equity proceeding, declaring Charlotte Church as 
a devisee under the will of Letta Griffin, a trustee as to 
four-ninths of the property for them, and requiring her to 
make to them a conveyance according to their several in- 
terests In the said four-ninths. She died just after the 

decree was served upon her without having executed any 
conveyance, whereupon the suit abated, and the land de- 
scended to her son Charles J. Church subject to the eurte- 
sy of her husband Joseph Church, these being the present 
plaintiffs in error.. 

Instead of reviving the suit and obtaining a decree 
against the heir the said Charles J. Church and the en- 
ant by the curtesv Joseph Church, they, the plaintiffs 
there, defendants in error here, just assumed that thev 
were fully invested with the title and possession, by rea- 
son of the said decree, and filed a bill in Equity for parti- 
tion, alleging themselves to be fenants in common in fee. 
And they set forth as their title, simply the said proceed- 

ing in Equity and the decree therein made. To this the 
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defendants made answer denying that said proceeding in 
Equity vested any title in the complainants, also denying 
that the complainants were tenants In common with de- 
fendants, and declaring that they held the lands by a 
legal title purchased bona fide, for a valuable considera- 
tion, without notice of the trust claimed, and that by vir- 
tue of said purchase they had received the possession in 
1867 and continuously held 1t adversely ever since; and 
also averring that under these circumstances, they had 
the right guaranteed to them both by the Constitution of 
the State and that of the United States to have, hold and 
maintain their title to the land regularly at law. 

The proofs conformed to the pleadings. The plaintiffs, 
there simply put im evidence the record of the said suit 1n 
equity, and claimed that although the suit had abated by 
the death of Charlotte Chureh whom the decree declared 
the trustee, and the decree had never been executed, vet 
the simple fact that such decree had been pronounced, 
fully vested in them the title and possession, so that they 
were in position to claim that there were thereby made 
tenants tn COuLMON tie fee, and entitled to partition. 

The defendants, the present plaintiffs in error, proved. 
the purchase of the land from Letta Griffin, for a valuable 
consideration, bona fide, without notice of any kind of the 
trust claimed; they also shewed that the possession had 
been given in consequence of such purchase, and that 
they had held it for sixteen vears continuously, openly, 
notoriously, exclusively and adversely to the plaintiffs as 
well as to others. They showed that this was well under- 
stood by the plaintiffs there, by putting in evidence the 
eyjectments thev had brought.in which they declared the 
defendants to be in such possession, and themselves out of 
possession. 

The said defendants claimed that the plaintiffs could 
not maintain their action of partition because they had 
shown neither title, nor possession, nor right of possession, 
for the reasons, 
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First, that the record of the said suit in equity was not 
evidence of a valid litigation and settlement of the title 
to the land, inasmuch as the Court sitting in Equity had 
no power to hear and determine the matters involved in 


such litigation, and therefore that whole proceeding was 
coram non judice and yoid; and to recognize it as valid; 
and a legitimate decision of the title to the lands, was to 
violate the provisions of the v. and xiv. Amendments to 
the Constitution of the United States, providing that no 
person should be deprived of his property without due 
process of law, nor denied the equal protection of the 
laws; and also, the 9th and I1th sections of the bill of 
rights of the Constitution of the State of Pennsylvania, 
providing that no one can be deprived of his property 
unless by the judgment of lis peers, or the law of the 
land, and that remedy shall be by due course of law. 

Second, that the record of the suit in equity as 1t stood 
abated, was not sufficient evidence that the title of plain- 
tiffs in error had been devested, and vested in the defend- 
ants In error, so as to make them tenants In common 1n 
fee with plaintiffs in error. 

Third, that the said record was not evidence that the 
possession of the premises had been taken from plaintiffs 
in error and transferred to the defendants in error, and 
especially not, in view of the plain direct testimony in the 
cause to the contrary. 

They also contended that the case as presented by the 
defendants in error in their bill for partition was not one 
within the jurisdiction of the Court sitting in equity. 
And further, that to maintain their bill, would be to pro- 
ceed in defiance of the fundamental contract made be- 
tween the collective body of the citizens of the State and 
each individual citizen, in the Constitution of the State, 
and thus impair the obligation of the said contract, and 
thus violate Section X of Article first of the Constitution 
of the United States. 
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It will be seen that this constitutional defence was pre- 
sented hy plaintiffs in error in the very first pleading 
filed by them, to wit, their answer to the bill, and thus 
made the basis of their defence throughout the whole 
case; see transcript of record, p. 7. Also that this de- 
fence Was insisted upon throughout the case; see tran- 
script of record, p. 5, where it was presented as objection 
to the evidence; and p. 46 where it is presented in the 
4th, oth, 6th and 7th exceptions to the Master’s report. 
And that it was presented In argument before the Court 
appears from the language of the Court in its opinion, 


p. 


oo, transcript of record, 

There is a statute In Pennsylvania, which some deem 
unfortunate, by which the Supreme Court of that State 
is not required to file an opinion when they affirm tho 
judgement of the Court below. In the present ease no 
opinion was filed, but this constitutional defence was there 
strongly urged under the Ist and 4th assignments of er- 
ror, Which will be found on pp. 58 and 59 transcript of 
record. 

We subinit that in afhrming the ruling of the Court 
below, that the complainants in the bill for partition, the 
defendants in error here, had maintained the title set 
iorth m their bill, and that they were entitled to the par- 
tition for which they prayed, and in thus declaring that 
the record of the suit in Equity No. 5, January Term, 
1S72, 1n the Court of Common Pleas of Luzerne county, 


complainants; and in affirming the ruling of the Court 
below, that the said Court had jurisdictuon of the bill in 
partition; the Supreme Court of the State erred, because 
the said decision was against the rights and privileges 
guaranteed to plaintiffs in error by the V and XLV amend- 
ments to the Constitution of the Umited States, and by 
Section NX of Article T of said Constitution. 

And we submit that this is a question within the juris- 
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diction of this Court, because its correct decision depends 
upon the construction of these provisions of the Constitu- 
tion. 

Cohens v. Virginia, 6 Wheat. 246, 379. 

Worcester v. Georgia. 6 Peters O15. 

In order that the decree in the Equity case No. 5, Jan- 
uary Term, 1S72,in Common Pleas of Luzerne county, 
should have the validity accorded to it in this Care, the 
Court pronouncing that decree must have been a com- 
petent tribunal to pass upon the subject matter of the 
sult. 

Pennoyer v. Neti 95 ULS., 714. 

And we submit that it was not such competent tribu- 
nal. As said by one of the Judges of the Supreme Court 
of Pennsylvania, Equity powers have been doled out to 
the Courts by the Legislature with a sparing hand. As 
Courts sitting in Equity they have but limited jJurisdie- 
tion, and have never been invested with the full powers 
of the Court of Chancery in England. It has been dis- 
tinctly and clearly declared by the Supreme Court of that 
State, that orders and decrees in Equity, where there is no 
jurisdiction are simply coram non judice and void. 

(frubbh’s lppeal, () Pa. Nf. R.. PIS. 235. 

The bill in the said No. 5 January T., 1S 
to charge a devisce with a trust in favor of the complain- 


72, Was filed 
ants therein, on the ground that they were defrauded by 
the testatrix of the said devisee. That the Courts of 
Mquity have not general jurivdiction to grant such relief 
Is expressly decided by this Court,in the Case of Broderick’s 
Wall, 21 Wall, 505, which decision has been approvingly 


cited in Gaines ve Fuentes, 92 CLS. 10. 21. 


Moreover in Pennsylvania, the Act of Assembly ot 


April 22, LS56, $7. Poarmph. L. 955, Purd. Dig. 509, pl. 12, 
expressiv provides as follows, to wit, “The probate by the 
“roolster of the proper county of any will devising real 
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“estate shall be conclusive as to such realty, unless within 
“five vears from the date of such probate, those interested 
“to controvert it shall, by caveat and action at law duly 
“pursued, contest the validity of such will as to such 
“realty: Provided, that all persons who would be sooner 
‘barred by this section taking Immediate effect, shall not 
“be thereby barred before two vears from the date 
“thereof.” | 
This Act has received judicial construction by the Su- 

preme Court of the State, and it is declared that in that 
State, a will can only be contested in the manner pre- 
scribed by that Act, and that 1s by “caveat and action at 
“law duly pursued.” 

Wilson v. Gaston, 92 Pa. St. R., 207. 

Cochran v. Young, 104 Pa. St. R.. 333. 


It ix therefore elear that the Court sitting in Equity, 
having neither general jurisdiction to hear and determine 
the subject matter presented before it in the said ease No. 
3 January term 1872; and the jurisdiction to hear and 
determine the said subject matter having been exclusively 
vested in the probate judge, subject only to contest in the 
way prescribed by the Act of Assembly aforesaid, to wit, 
by caveat and action at law —it is clear that the decree 
pronounced in that ease was wholly unauthorized, and 
Was not a proceeding under due process of law, but was a 
mere arbitrary exercise of an unlawtully assumed power. 


2. The title of plaintiffs in error was and is purely 
legal. The conveyance was made by Letta Griffin to 
Charlotte Church, but the purchase money was wholly 
paid by Joseph Chureh her busband; whether the title is 
to be considered in her or him is immaterial; in either 
case it was simply legal. When she died, whatever title 
she had, descended to her son and heir, subject to the 
curtesy of her husband. And by the descent thus cast, 
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the title became so vested that it could only be devested 
by a proper action at law. . 
Gilbert on Tenures, 18. Co. Litt., 287 a Sect., 380. 

This is the law of Pennsylvania. 

Hoey v. Furman, 1 Pa. St. R., 295, 300. 

The right to have and enjoy this legal title unless de- 
prived of it by a regular action at law, Is a right which 
the Supreme Court of Pennsylvania have declared no 
power in the state could take from them. In North Pa. 
Coal Co. v. Snowden, 42 Pa. St. P., 488, 492, the Court 
through Justice Strong, afterwards a Justice of this Court, 
declares as follows, to wit: 

“Tt is true, the legislature are authorized to vest In the 
“Courts such powers (beyond those enumerated), to grant 
“relief in Hguity, as shall be found necessary (art. 5, §6) 
“but this must be understood as referring to powers in 
“equity cases, In that class of cases of which chancery had 
“Jurisdiction. Such an understanding is necessary to 
“make the different parts of the constitution consistent 
“with each other and to give effect to all. It cannot mean 
“that the legislature may confer upon the Supreme Court 
“and the Courts of Common Pleas, the power of trying ac- 
“cording to the course of chancery, any question which 
“has alwavs been triable according to the course of law 
“bv ajury. If it can, then an cjectment founded solely 
“on legal title, an action of debt on bond, or a replevin, 
“or an action of trespass, may be sent into chancery, all 
“contested facts in it be decided by the Judge, and the 
“intervention of a jury be unknown. 


“the citizen? Such a doctrine would startle the }eople 
“of this Commonwealth, and justly, for it would deprive 
“them of one of their most valued privileges. No power 
“in our government can take from the jitigant the right 
“to have his case tried by a jury, substantially in the 
“mode and with the same effect as that which belonged 


“Then, what has become of the constitutional right of 
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“to jury trials in similar cases, when the Constitution of 
“1776 was adopted. What is law and what is equity, is 
“a judicial question. It belongs, therefore, exclusively to 
“the judiciary. But, were it admitted that the legisla- 
“ture could authoritatively convert a legal right into an 
“equitable one, a Court of cauity could not, as such, en- 
“force it. The judiciary, no more than the legislature, 
“can deny to any litigant the right of trial by jury, in a 
“case appropriate to such a mode of trial.” 

This decision has not only never been questioned nor 
linpaircd, but on the contrary has been repeatedly in the 
fullest manner approved. 

Norris’ Appeal, 64 Pa. St. R., 275. 
Tillnies vo Marsh, 67 Id., 507. 
Haines Appeal, 75 Id., 169. 
Grubbs’ Appeal, 90 I[d., 228. 


Therefore, if the Legislature could not lawfully confer 
such power upon the Court sitting in Equity, the said 
Court not lawfully assume such power. 


3. That the plaintiffs in error, had the adverse posses- 
sion of the lands from 1867, the time oft the purchase 
from Letta Griftin, down to the time of this suit in parti- 
tion, was not disputed. Therefore the law of Pennsvl- 
vania is clear that there was no jurisdiction in partition. 

Law v. Patterson, 1 W. d& S., 154. 
Longwell v. Bentley, 3 Grant, 177. 
Me Masters v. Carethers, 1 Pa. Sl RR. 320. 


In this last case it is distinetly stated that the common 
possession alone gives jurisdiction in partition. The 
learned Court of the Common Pleas, whose decision was 
simply affirmed by the Supreme Court, admitted this, and 
that therefore there would be no jurisdiction to maintain 
a partition at law; but seemed to think that the fact of 
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these obstacles at the law, simply furnished occasion for 
assuming jurisdiction in equity, for the very purpose of 
overcoming the obstacles thus insurmountable at the law; 


see p. 50 f. 84, transcript of record. , 

The Act of Assembly undoubtedly gives jurisdiction in 
equity in Pennsylvania in cases of partition. But it > 
must be in cases of partition; 1t cannot be construed to 
extend the jurisdiction bevond the limits of the law, and 
to bring cases within the jurisdiction in partition in 


equity, which the law declares are not within the Juris- 
diction in partition. 

Therefore we submit that the assuming jurisdiction in 
this case, was also, as well as that In No. 3 January term, 
1872, an arbitrary exercise of an unlawfully assumed 
power, and a violation of the Constitutional rights of the 


plaintiffs in error. 


4. We submit that the proceedings in this case in the : 


State Court were in violation of that fundamental con- { 
tract made by the collective body of the citizens as a 
State, with each individual citizen, in the Constitution. “\- 


It cannot well be gainsaid that when the barons at Run- 
ingmede wrung from King John the concession, nudli ven- 
demus, nulli negabimus aut differemus rectum aut justitiam, 
that this was a contract between the scvereign and his 
subjects. So the provisions of the Constitution of Penn- | 
sylvanii are contracts with each citizen. While each | 
citizen must submit to the jurisdiction of the Courts 
whether at law or cquity, when acting in their legitimate 
spheres, at the same time the Constitution is a contract 
with him, that they shall not go beyond their spheres, 
and assume or exercise any powers not lawfully delegated 
tothem. The Constitution is an express contract with these « 
plaintiffs in error, that they shall not be deprived of their 
property except by the judgment of their peers or the law 
of the land. To permit the proceedings in this case to be 
successful, is we submit, to permit the enactment of a law 
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by judicial legislation, impairiny the obligation of the 
said contract. 


ld 


o. We are a little surprised at the proposition in sup- 
port of the motion in this case, that an express reference 
to the clauses of the Constitution upon which we relied, 
should have been made in our pleadings. For answer 
thereto we cite the language of this Court in Bridge Pro- 
prietors v. Hoboken L. & I. Co., 68 U. S., 116, as follows, to 
wit: 

“It is objected however, by the dcfendants, that the 
“pleadings do not, in words, say that the statute is void 
“because it conflicts with the Constitution of the United 
“States, and do not point out the special clause cf the 
“Constitution supposed to render the Act invalid.” 

“Tt would be a new rule of pleading and one altogether 
“superfluous, to require a party to set out specially the 
“provision of the Constitution of the United States, on 
“which he relies for the action of the Court in the pro- 
“tection of his rights. If the Courts of this country, and 
“especially this Court, can be supposed to take judicial 
“notice of any thing without pleading it specially, it is 
“the Constitution of the United States. And 1f the plain- 
“tiff and defendant, in their pleadings, make a case which 
“necessarily comes within some of the provisions of that 
“instrument, this Cour: surely can recognize the fact 
“without requiring the pleader to say in words: “This 
“paragraph of the Constitution is the one involved in this 
“case.” 

And it is evident from the fifth }roposition in support 
of the motion, that our claim is wholly misunderstood. 
As we have above pointed out, it is not based upon Article 
VII. of the Amendments to the Constitution, but upon 
Articles V.and XIV. of the said Amendments, and Section 
X. of Article I. of the Constitution. We agree that 
where there is regular process instituted by a State for 
the scttlement of disputes, and a competent tribunal, 
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there is due process of law. But the very point of our 
complaint is that our land has been taken from us by a 
tribunal that was not competent, and by a process not 
authorized by the laws of the State. To illustrate; by 
statute in Pennsylvania, Justices of the Peace are given 
jurisdiction in certain cases of trespass; but if the defend- 
ant makes affidavit that the title to the land will come in 
question, then the justice is required to dismiss the case. 
If in case of such affidavit by defendant, the justice should 
refuse to dismiss the case, and proceed to render a Judg- 
ment, and this should be simply affirmed by the higher 
Courts, and execution should be issued depriving a de- 
fendant of his lands, could it be contended that this was 
not a violation of such defendant’s Constitutional rights ? 
If the same thing is done by judicial officers of a higher 
rank, where is the difference ? 

Finally, we submit that the aforesaid proceedings in 
the State Courts, were the arbitrary exercise oi assumed 
powers, and in clear violation of the rights of plaintiffs in 
error under the clauses of the Constitution above men- 
tioned, and that this Court has full jurisdiction to protect 
us and correct the wrong thus doneus. In Marbury v. 
Madison, 1 Cranch, 137, 168, this Court through Ch. J. 
Marshall says: 

“The very essence of civil liberty certainly consists in 
“the right of every individual to claim the protection of 
“the laws whenever he receives an injury.” And in the 
same case, at pp. 176-7, “To what purpose are powers 
“limited, and to what purpose is that limitation com- 
“mitted to writing if these limits may at any time, be 
“passed by those intended to be restrained? The dis- 
“tinction between a government with limited and un- 
“limited powers is abolished, if those limits do not con- 
“fine the persons on whom they are imposed, and if 
“acts prohibited and acts allowed, are of equal obliga- 
cs tion.” 
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The XIV amendment was evidently intended to en- 
large the rights and increase the protection of the indi- 
vidual citizen, and was passed becaused the V was not 
deemed sufficient. It expressly declares the citizen, to be 
a “citizen of the United States,” as well as of the State 
where he resides. And we think the decisions of this 
Court fully sustain our clain. 

Martin v. Hunter’s Lessee, 1 Wheat., 305. 
Tennessee Davis, 100 U. S, 257. 

Yick Wo. v. Hopkins, 118 U. &., 356, and eases therein 
cited. 

It was the glory and strength of the Roman Empire 
that even a Jewish prisoner, in a distant province, could 
stay the hand of a proud chiliarch by the simple 
declaration that he was a Roman Citizen: and by the 
same statement make officers at Philippi tremble because 
they had violated the law. When the rights of the indi- 
vidual citizen ceased to be so regarded and guarded, the 
strength and glory of that Impire departed. And there 
is for us in this a profitable lesson. | 

Respectfully submitted, 
A. RICKETTS, 
Counsel for Plaintiffs in Error. 


IN THE 


Supreme Court of the Unites States. 


| No. 1302. 


JOSEPH CHURCH axp CHARLES J. CHURCH, Minor al 
SON AND HEIR OF CHARLOTTE CHURCH, DECEASED, Plain-- 
tiff’s in Error. 


U8. 


HELEN M. KELSEY, CYRENUS WISE anp ANN WISE, al 
his wife, in right of said Ann, Sidney Philip Stevens, °j 
Letta Ann Ruland, L. T. Brown and Rozelle, his wife, late 
Rozelle Stevens, in right of said Rozelle, F. E. Medway 
and Jennie his wife, in right of said Jennie Lillie Ste- 
vens, Zelda Stevens, Caleb E. Wright, Samuel Linn, 
Isaac P. Hand, Henry W. Palmer, C. F. Williatas, 
Elisha Griffen, and J. McKiel Stevens, Defendants in 
Error. . ce 


ERROR TO THE SUPREME COURT OF PENNSYLVANIA. 


CHAPIN Brown, 
Solicitor for Defendants in Error. 
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IN ‘UEHtE: 


Supreme Court of the Anited States. 


No. 1802. 


JOSEPH CHURCH ann CHARLES J. CHURCH, Minor 
SON AND HEIR OF CHARLOTTE CuurcH, DecEeAseD, Plain- 
tiff’s in Error. 


Us. 


HELEN M. KELSEY, CYRENUS WISE ann ANN WISE, 
his wife, in right of said Ann, Sidney Philip Stevens, 
Letta Ann Ruland, L. T. Brown and Rozelle, his wife, late 
Rozelle Stevens, in right of said Rozelle, F. E. Medway 
and Jennie his wife, in right of said Jennié Lillie Ste- 
vens, Zelda Stevens, Caleb IE. Wright, Samuel Linn, 
Isaac P. Hand, Henry W. Palmer, C. F. Williaras, 
Elisha Griffen, and J. MckKiel Stevens, Defendants in 
Error. 


ERROR TO THE SUPREME COURT OF PENNSYLVANIA. 


Come now the defendants in error and move the Court to 
dismiss the writ of error in this cause for want of jurisdic- 


‘tion, because there is no Federal question involved in said 


cause; or if the writ of error shall not be dismissed, that 
the decree of said supreme court of the State of Penn- 
sylvania be affirmed, on the ground that although in the 
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opinion of this court the record may show that this court 


has jurisdiction, it is manifest that said writ of error was 5 
taken for delay only, and that the question on which the a 
ae i ne” Se ; # 
jurisdiction depends is so frivolous as not to need further f 


argument. 
CHAPIN Brown, 
Counsel for Defendants in Error, 
for the purposes of this motion. 


To A. Ricketts, Ese., Counsel for Plaintiffs in Error. 

Please take notice, that on the 7th day of March, A. D. 
1887, the motion of which the foregoing is a copy wili be 
submitted to the Supreme Court of the United States, for the 
decision of the Court thereon. 


Annexed hereto is a copy of our brief or argument in 
support of said motion. 
CHAPIN Brown, ! 

Solicitor for Defendants in Error, 

for the purposes of this motion. | 


BRIEF OR ARGUMENT IN SUPPORT OF MOTION TO DISMISS. 


I. This is a suit for partition, and equity courts have, 
under the laws of the State of Pennsylvania, jurisdiction to 
try suits of this nature. 

The act of 17th March, 1848, provides that “the court of 
common pleas of Philadelphia county shall have all the 
power and jurisdiction of a court of equity in all cases of | 
dower and partition within the city and county of Phila- | 
delphia.” 

Laws of Penna, 1845, paragraph IV, page 160. 
Brightley’s Purden’s Digest (Pa.), vol. 1, p. 694, sect. 
22. 


a as 


And the act of 14th February, 1857, provides that “the 
courts of common pleas of the several counties of this Com- 


es 7 


5) 


monwealth, in addition to the power and jurisdiction here- 
tofore possessed and exercised, shall have the same chancery 
power and jurisdiction which are now by law vested in the 
court of common pleas of the city and county of Philadel- 
phia.” 

Laws of Penna., 1857, p. 59, sect. 1. 

srightley’s Purden’s Digest (Pa.), vol. 1, p. 692, sect. 8. 

Brown’s Appeal, 84 Pa., p. 407. 


II. Under the 25th section of the judiciary act, where the 
jurisdiction of the Supreme Court of the United States is not 
shown upon the record, the writ of error will be dismissed on 
motion. 

Sidney vs. Williamson, 20 Howard, 428. 
Pearson vs. Yewdall, 5 Otto, 294. 


III. It does not appear from the record that this Court has 
jurisdiction in this case. The only claim to any right as- 
serted under the Constitution of the United States, 1s con- 
tained in the fifth (5th) section of the answer of the defendant 
below; but no clause of or any reference to any clause or 
article of the Constitution is set up in the record, and this 
should have been done. The Court is not able to see from 
the record that any provision of the Constitution of the 
United States was relied on by the plaintiffs in error, and 
that the right thus claimed by them was denied. 

Maxwell vs. Newbold, 18 How., 511. 

Lawler vs. Walker, 14 How., 149. 

Farney vs. Towle, 1 Black, 350. 

Hoyt vs. Sheldon, 1 Black, 518. 

Bridge Proprietors vs. Hoboken Co., 1 Wall., 116. 


IV. The court below did not, in this proceeding, attempt 
to try the title to land; that had been settled by previous 
litigation between the parties in which the plaintiffs were 
adjudged to own five-ninths, and defendants four-ninths of 


the land; but even had it done so, no right of the plamtiffs 
in error, under the Constitution of the United States, would 
have been violated or denied. Due process of law, as laid 
down in the Constitution, is any process instituted by a 
State for settlement of disputes where there is a plamtill, de- 
fendant, issue joined, a competent tribunal, and a Judgment. 
Den vs. Hoboken Land and Improvement Company, 
18 How., 272. 

Pearson vs. Yewdall, 5 Otto, 20-4. 

Mdwards vs. Elliot, 21 Wall., 557. 

Pennoyver vs. Neth, 5 Otto, 714. 


V. Article VIT of the Amendments to the Constitution 
of the United States relating to jury trials applies only to 
Courts of the United States. 

dwards vs. Elliott, 21 Wall., 557. 
Pearson vs. Yewdall, 6 Otto, 294. 


CInAPIN Brown, 


Solicitor for Defendants tn Error. 
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LOUISIANA NATIONAL BANK, &¢., VS. MRS. H. L. WHITNEY ET AL. 1 


a ranscript of Record. 
UNITED STATES OF AMERICA: 
Circuit Court of the United States, Eastern Distriet of Louisiana. 
LovuistaNa NATIONAL Bank, Garnishee, Plaintiff in Error, ) 
vs. 
Myra Cirark GAINes, Crry or New ORLEANS, THE Boarp + No. 8825. 


of Liquidation of City Debt, John Klein & Co., and 
The New Orleans Gas-Light Co., Defendants in Error. 


If. C. Miller, Esq., for plaintiff in error. Messrs. A. Goldwhaite 
and Thos. J. Semmes, for defendants 1n error. 


Transcript of Record. 


LovuIstANA NATIONAL Bank, Garnishec, and THe Boar ) 
OF LIQUIDATION OF City Dept, Appellants, 
vs. , r 
| - No. 8825. 
Myra Crark GaAtNnes, Tue Criry oF NEw Or- { ; 
b leans, John Klein & Co., and the New Orleans 
Gas-Light Company, Appellees. J 


H.C. Miller, Esq., for appellants. Messrs. A. Goldwhaite and 
Thos. J. Semmes, for appellees. 

Writs of error and appeal returnable to the Supreme Court of the 
United States, at the city of Washington, D. C., on tne second Mon- 
day of October, 1886. 


1 UNITED STATES OF AMERICA: 


United States Circuit Court, Fifth Cireuit Court and Eastern District 
of Louisiana. 
Myra ChaRK GAINES 
vs. No. 8825. 
City oF New ORLEANS. 
Fi. fa. Issued May 22d, 1889. 
UNITED STATES OF AMERICA: 
‘ireuit Court of the United States for the Fifth Cireuit, Holding 
Sessions in and for the Eastern District of Louisiana. 
The President of the United States to the marshal of the eastern” 
district of Louisiana or his lawful deputy, Greeting: 
You are hereby commanded that you dem: and according to law of 
The City of New Orleans the sum of one million nine nosivad and 


twenty -five thousand six hundred and sixty-seven ;5,%7 dollars, with 
interest on $950,110.00 at the rate of 5% per annum from the 10th 
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January, 1881, until paid, and the further sum of thirty-four 
2 thousand dollars, with interest thereon at the rate of 5% per 


fg 2 
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7 annum from the 10th day of January, 1851, until paid, and 
“| the costs of suit, viz: 
a 2p LP 
eae ee er ee ene S66 60 
kes Attorney’s fees, docket------- 20 00 
P “  depositions~ -- 


And your costs and charges, and:also the fees of the master and the 
examiners herein, cash, which Myra Clark Gaines lately recovered 
by a decree of the circuit court of the United States for the fifth cir- 
cuit and eastern district of Louisiana, and if the same be not paid 
on demand that then you cause the same to be made out of the per- 
sonal estate of the said city of New Orleans in your district, 1f suth- 
cient personal estate ean be found therein, but if sufficient personal 
estate cannot be found in your district, that then you cause the same ! 
to be made out of the real estate of the said City of New Orleans in | 
your district, and that you have those moneys before our said court 

to render to the said Myra Clark Gaines for the judgment 
3 aforesaid on the 70th day from the date hereof, together with 

this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 22d day of May, A. D. 
1855, and 107th year of the Independence of the United States. 
[SEAL | (Signed) KF. A. WOOLFLEY, Clerk. 


Indorsed on back: Decree. M. B. 32, fo. 105. No. 8825. U.S. 
cireuit court, eastern district of Louisiana. Myra Clark Gaines vs. 
City of New Orleans. £7. fa. 
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Returned & filed August Ist, 1855. 
Copy furnished. 
Copy requested. 


(Signed) FE. A. WOOLFLEY, Clerk. 


Re AS PY 
Re Th eae 
7 


ee ee ee ee ee Ro Yarn er 2 eee Fe 
ees 2 
i 


Marshal’s Return. 


Received May 25rd, 1885, by the U.S. marshal and proceeded to 
make demand of the City of New Orleans, through Hon. W. J. 
Behan, mayor of the city of New Orleans, for the satisfaction of this 
writ, When the said mayor, W. J. Behan, answered me that the City 

of New Orleans had neither money -or property to satisfy this 
4 writ In whole or in part. [also did, on the 29th day of the 

same month and year, make a seizure by garnishee process 
in the hands of the Louisiana National Bank, in the hands of the 
New Orleans National Bank, in the hands of W. J. Behan, mayor, 
and in the hands of B. T. Walshe, treasurer of the city of New 
Orleans, the whole, as will more fully appear by referenee to the 
annexed notice of seizure, marked “A,” which, together with the 
return thereon written, is made a part of this return. From said 
scizure nothing has as vet come into the marshal’s hands. No other 
property found after due demand made of the attorney of plaintiff. 
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MRS. HATTIE L. WHITNEY ET AL. 0 


This writ expiring before a final disposition of the seizure by gar- 
nishee process above referred to had been made, and an appeal 
herein having been taken by garnishees, to which reference is made, 
I make this return and request the clerk of this hon. court to 
furnish me with a copy of this writ and return thereon in conformity 
to law. 
Returned July 3lst, 1883. 
(Sig’d) EDW. 8. WURZBURGER 
Deputy Mar shal. 


D Supplemental Petition and Interrogatories to Garnishees. Filed 
May 29th, 188s. 


Myra CLhARK GAINES 
vs. No. S825. 
City oF New ORLEANS. 


To the honorable the judges of the cireuit court of the United 

States for the fifth cireuit and eastern district of Louisiana : 

The supplemental petition of Myra Clark Gaines respectfully 
showeth that upon the judgment obtained in this case for the sum 
of one million nine hundred and twenty-five thousand six hundred 
and sixty-seven 8,3, dollars costs petitioner has issued a fi. fa., and 
having reasen to believe that the Louisiana National Bank, the 
New Orleans National Bank, B. T. Walshe, city treasurer and in- 
dividually, and W. J. Behan, mayor of the city of New. Orleans and 
individually, third persons, are indebted unto the said defendant in 
execution or have property or effects in possession or under control be- 

longing to the said debtor, or are indebted to said debtor, peti- 
6 tioner has caused the seizure to be made in the hands of said 
third person. | 

Therefore petitioner pray- that said The Louisiana National 
Bank, The New Orleans National Bank, b. T. Walsh, city treasurer 
and individually, and W. J. Behan, mayor and individually be 
cited and ordered to answer under oath the annexed interrogatories, 
and after due proceedings condemned to pay the amount of si id 


judgment and costs. 


(Sie’d) WM. REED MILLS, 
A. GOLDWHAITE «& 
J. WARD GURLEY, Jn. 
Sol’rs for omplt. 


Interrogatories. 


Ist interrogatory. Had you in your hands or under your control, 
directly or indirectly, at the time of the service of notice of seizure 
in this case, or since, or at the time of service of these interrova- 
tories, or at any time since, or at the time of answering these inter- 
rogatories, any money, riehts, eredits, or other property whatsoever, 
directly or indirectly, belonging or due to the said defendant in 
execution, or 1 which she has or had any direct or indirect interest 
for the whole or for a part, or otherwise; and, if yea, what is the 
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nature, description, and amount thereof; and is the same not suffi- 
cient to pay or satisfy the full amount of said Judgment and costs; 
or, if less, to what amount ?—you being asked and required to make 
a full disclosure in relation to the same. 

2d interrogatory. Were you not at the time of service of notice 
of seizure upon you in this ease, or since then, or at the time of 
service of these interrogatories, or since, or at the time of answering 
the same, directly or indireetly, indebted or obligated unto the said 
defendant in execution for anything, or for any sum whatever, 
whether for yourself alone or together with others, in consequence 
of any sale, or exchange, or transfer, or assignment, or payment, or 
novation, or compensation, or letting, or hiring, or service, 
or labor, or employment, or affreightment, or insurance, or 
job, or work, or rent, or interest, or partnership, or loan, or deposit, 
or trust, or bailment, or agency, or suretyship, or compromise, or 
pledge, or in consequence of any contract or obligation whatever, 
whether the same be due or to become —, and whether the interest of 
sald defendant in execution be direct or indirect, or be for the whole 
ora part only, or whether it be by bill, note, or otherwise; and, if yea, 
what is the nature, description, and amount thereof, and is the same 
not sufficient to pay or satisfy the full amount of said judgment and 
cost; or, if less, what amount ?—you being asked and required to 
make a full and detailed disclosure in relation to the same. 

od interrogatory. Have you at any time since the service of notice 
of seizure in your hands herein made, directly or indirectly, unto or 
with the said defendant in execution, any payment, or novation, or 
compromise, or arrangement, or given her any note or other written 
obligation, or received from her, directly or indirectly, any receipts 
or acquittance, or received or required against her, directly or in- 
directly, any compensation, or set-off, or demand, or note, or other 
obligation or right of action? And, if yea, state the nature, de- 
scription, and amount thereof, and the time, place, and cireum- 

stances of the same. 
7 4th interrogatory. Have you in your possession or under 
your control, particularly, the forty thousand dollars received 

from the Louisville and Nashville R. R. Co., in 1882, in compromise 
of suit pending between the City of N.O. & the L. & N. R. BR. Co.? 


Let the within supplemental petition be filed, and let the Louisiana 
National Bank, the New Orleans National Bank, B. T. Walsh, as city 
treasurer, and individually, and W. J. Behan, as mayor, and indi- 
vidually, be made garnishee- herein, and cited to answer the accom- 
panying interrogatories, under oath, in writing, and as the law direets, 
as herein prayed for. 

New Orleans, May 29th, 1883. 


(Sig’d) EDWARD CG. BILLINGS, Judge. 
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MRS. HATTIE L. WHITNEY ET AL. 


Citation. Issued May 29th, 1883. 
UNITED STATES OF AMERICA, Eastern District of Louisiana : 


Circuit Court of the United States, Fifth Cireuit and Eastern District 
of Louisiana. 


S Myra CLARK GAINES 
vs. No. 8825. 
Ciry oF NEw ORLEANS. 


To the Louisiana National Bank, garnishee: 


You are hereby cited to declare, on oath, what property or effects 
belonging to the defendant in this ease you have in your possession 
or under your control, or in what sum you are indebted to said de- 
fendant, and also to answer, in writing, under oath, the interroga- 
tories annexed to the petition, of which a copy accompanies this cita- 
tion, and deliver your answer to the same in the office of the clerk 
of the circuit court of the United States, fifth cireuit and eastern dis- 
trict of Louisiana, in the city of New Orleans, within ten days after 
the service hereof, otherwise Judgment will be entered against you 
for the amount claimed by the plaintiff, with interest and costs. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States of America, at the city 
9 of New Orleans, this 29th day of May, A. D. one thousand 
elght hundred and eighty-three, and of the Independence of 
the United States of America the 107th year. 
Teste: 


[sEAL.] (Sie’d) F. A. WOOLFLEY, Clerk. 


Indorsed on back: No. 8825. United States circuit court. Myra 
C. Gaines vs. City of New Orleans. Copy of petition, interrogatories, 
and citation to be served on Louisiana Nat'l Bank, garnishee. 

Received May 29, 1885, by the United States marshal, and on 
May 29th, 1885, IT served a true copy of the within citation and the 
accompanying supplemental petition of plaintiff, with imnterrogato- 
ries and order of court thereof, together with notices of garnishee, 

on the Louisiana National Bank of New Orleans, garnishees 
10 herein, by handing the same to Joseph IT. Ogleby, [Esq., in 
. person, in the city of New Orleans, the president of the afore- 
said national bank. 
(S’e"d) J. R. G. PITKIN, 
U. 8. Marshal, Hast. Dist. of La. 
By E. 8. CURRY, 
Dy U.S. Marshal. 
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Answers of W. J. Behan, Mayor, to Garnishee. Filed June 7th, 1883. 
Cireuit Court of the United States, Fifth Cireuit & Eastern Dist. 
of La. 

Myra C. GAINES 


vs. No. 8825. 
Tue Crry or New ORLEANS. 


bs And now appears W. J. Behan, mayor of the city of New Or- 
ie leans, in his said capacity and individually, and for answer to the | 
he interrogatories herein propounded says as follows: 
{4 Yo int. first he answers: No. 
ety ‘ . y 
ik ‘To int. second he answers: No. 
gon rin ° Hird he: avers: Ne 
4s fo int. third he answers: No. | 
ee To int. fourth he answers: No. 
Hs And further, generally answering and qualifying the foregoing . 
answers, he says that -either individually nor as mayor has 
° . - . . ; 
11 he possession or control of any property credits or money of 
the city of New Orleans; that the funds, moneys, and revenues 


eer 


~ 
a5 eS 


of the city of New Orleans are deposited to her credit, according to 
law, with the fiseal agent, an incorporated bank, from which it may 
be withdrawn on the joint check of the mayor, the treasurer, and , 
the comptroller, but no cheek can be drawn against said moneys, : 
except in execution of the orders of the city council or the payment 
of appropriations made by resolution or ordinance of the council. 
And for answer and explanation of his answer to int. fourth, rela- 
tive to a certain sum of forty thousand dollars paid to the city of 
—by L. & N.R. RR. C. under ord. 8079, A. S., deponent refers to 
and adopts as his answer that of B. T. Walshe, city treasurer, this 
day filed, and which he has read. And further deponent saith 
not. 


12 (Signed) W. J. BEHAN. 
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Sworn to and subseribed before me this June 7, ’S3. 
>] 
[SEAL. | W. D. HART, 
Not. Pub. 


” ee ° ° ° P ] 
Answer of the Louisiana National Bank, Garnishee. Filed June Sth 
1888. 


U.S. Cireuit C’t. 


Myra CrarK GAINES 
vs. No. 8825. 
Tire Crry or NEw ORLEANS. 


Now comes Joseph TH. Oglesby, the president of the Louisiana 
National Bank, and answers as follows to the interrogatories pro- 
pounded to said bank as the garnishee herein: 

To the first Interrogatory affiant answers: No, save and except, as 
hereinafter stated, at and prior to the date of the service of the in- 
terrogatories herein, there was and is still on deposit in the Louisiana 
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National Bank to the credit of and subject solely to the con- 
13 trol of and subject solely to the control of the board of liquida- 
tion of the city debt, created under the act No. 133 of the 
Legislature of Louisiana, applicable only to the purposes hereinafter 
stated, the sum of nineteen thousand one hundred dollars, all of 
which sum is derived from the premium-bond taxes levied by the 
city of New Orleans, in accordance with the act No. 31 of 1876, to 
provide for the principal and interest of the premium bonds of the 
city and premiums thereon included in the several allottments of 
series of said bonds and premiums fixed for payment and redemp- 
tion for the current year 1883 by the ordinances adopting the pre- 
mium-bond plan and said act; the amount of said bonds and pre- 
miums to be paid and redeemed from and out of said taxes during 
the current year, being six hundred and eighty-two thousand seven 
hundred and fifty dollars of bouds and one hundred thousand dol- 
lars of premiums; said premium bonds now extant and held by 
holder for value, and amounting to and constituting cight 
14 millions five hundred thousand dollars of the bonded debt 
of this city, and all of said amount now on deposit, as well 
as all the residue of said premium-bond tax levied for the current 
year and yet to be collected, being absolutely required for the pay- 
ment of the said series of premium bonds, interest, and premiums 
fixed by said act and plan for redemption during the current year, 
the surplus, if any, to be devoted to the purchase of outstanding 
bonds, said amount now being deposited (in the said Louisiana Na- 
tional Bank, the fiscal agent of the board, and held by this board, 
as directed by said act No. 31 of 1876, act No. 58 of 1880, and the 
act No. 185 of 1880) solely for the said purposes directed by said 
act of 1876, and especially the 6th section thereof, said acts being 
specially referred to for fuller explanation and greater certainty, and 
no portion of said sum is applicable to pay the Judgment of the 
plaintiff herein, but all said amount now on deposit is absolutely 
exempt and protected from any seizure by the creditors of the city, 
because derived from and constituting said public taxes essential to 
carry on the government, levied and exclusively applicable 
15 to pay the bonded debt of the corporation, as herein stated, 
one of the chief objects for which municipal government Is 
established and taxes are imposed. | 
Further answering, affiant says that at and prior to the date 
of the service of the interrogatories herein there was, and is still, 
deposited in the said Louisiana National Bank the’sum of fifteen 
thousand three hundred dollars, all of which said sum is derived 
from and constitutes the taxes of the city of New Orleans, levied 
under the laws, to defray the expenses of the police, the public 
schools, the lights of the city, the salaries of the officers of the city 
government, and for other expenses of maintaining and carrying on 
the government of the city ; all said sums being absolutely required 
for the aforesaid expenses of the municipal administration Is drawn 
upon daily for the current wants of the government, and no part of 
said sum is lable to seizure under the plaintiff’s execution, because 
derived from and forming the public taxes levied and _ re- 
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16 quired tosupportand carry on the municipal government, and 


is its alimony. 

To the second interrogatory this affiant answers: No, save and 
except as is stated in the answers to the first and fourth interrog- 
atories. ) 

‘Yo the third interrogatory affiant answers: No. 

Vo the fourth interrogatory affiant answers: At and prior to the 
date of service of the interrogatories herein there was, and still is, 
deposited in the said Louisiana National Bank the sum of forty 
thousand dollars, received by the city of New Orleans from the Louis- 
ville and Nashville Railroad Company, under theagreement herewith 
filed and made part hereofas Exhibit“A,” that the city should ratify 
and confirm tothe New Orleans, Mobile and Texas Railroad Company, 
reorganized,and tothe Louisville and Nashvill Railroad Company for 
said sum of $40,000.00, the grants to the New Orleans, Mobile and 

Chattanooga Railroad Company by the acts of the Legislature 
17 of Louisiana, No. 26 of 1869 and No. 31 of 1870, and other aets, 
of certain batture property of the city, set forth in said acts of 
1S69and 1570, should acquiesce in the Judgment rendered by the U.S. 
circuit court, maintaining said grants, in the suit of of the New Or- 
leans, Mobile and Texas Railroad Company vs. The City, and should 
dismiss the appeal taken by the city from said judgement, then and 
now pending in the Supreme Court of the United States, all of which 
more fully appears by said legislative acts, said judgment, and said 
agreement, specially referred to for fuller explanation and greater 
certainty, and it was for the consideration that the city would con- 
firm said grants, acquiesce In said judgment, and dismiss said ap- 
peal; that said sum now on deposit was paid, but the said city has 
not fulfilled said agreement and secured to the company the con- 
sideration aforesaid, because as soon as said agreement became 
known the board of liquidation of the city debt, created under the 
act No. 155 of 1880 with the powers defined in said act, 
18 specially referred to for fuller explanation and greater cer- 
tainty, on the 15th October, 1882, intervened in said suit an 
appeal to the United States Supreme Court, opposed the dismissal 
of said appeal, and asserted its right to the property of the city 
sought to be granted by said acts of 1869 and 1870, said property 
being, to the extent shown by the sketch B, herewith filed as part 
hereof, being squares of ground of this city, not dedicated to public 
used, conveyed to said board of liquidators by said said act of 1880 
and by the later act of 1882, number 58, also specially referred to 
for fuller explanation and greater certainty, to be sold and applied 
by the board to pay the bonded debt of the city, which opposition 
was maintained, and the dismissal of the appeal which the city had 
undertaken to effect under said agreement was denied by the Su- 
preme Court of the United States, its order being that the appeal be 
maintained until the proper suit to test the validity of said agree- 
ment under which the suté $40,000 was paid should be 
19 brought and prosecuted to judgment by the board; all of 
Which more fully appear by said order of the Supreme C’t, 
herewith filed as part hereof, marked Exhibit C. 
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And this affiant, further answering, shows that in accordance with 
said order the board of liquidation is now prosecuting said suit to 
have said property, the subject of said grants and of said agreement, 
decreed to be the property of the board for the purposes of the trust 
created by said acts of 1880 and of 1882 to be recognized as entitled 
to prosecute said appeal and to have said agreement decreed to be 
void and of no effect for and because the city had no capacity to 
deal with said property as 1t proposed in said agreement, but that 
the board alone had the power of sale thereof to pay the bonded 
debt; for that purpose and to that end was vested with sole control 
of said property when the city undertook in said agreement to con- 

firm to said company the grants of said property to acquiesce 
20) in the judgment maintaining the grants and to dismiss the 

appeal from said judgments, which suit is No. 10180 of the 
docket of this court; to the pleadings in which, to show the issues in- 
volved, special reference is made for fuller explanation and greater 
certainty. 

Affiant, further answering, shows that prior to the service herein 
of the interrogatories the city council had under consideration the 
said agreement of compromise with a view to legal proceedings to 
set it aside, and resolutions to that effect have been introduced in 
that body, as appears by copy of said resolution herewith filed, 
marked “ D;” that by reason of said proceedings by the board the 
said forty thousand dollars has not been used by the city, has been, 
sinee 15th October, 1882, and is now, still deposited in the said 
Louisiana National Benk to abide the issue of said legal proceedings 
touching said agreement; that the city has answered in said suit by the 

board that it holds said funds subject to the decision thereon, 
21 to be returned to the said Louisville and Nashville Railroad 

Company in the event said agreement should be annulled 
by the decree in said suit; and affiant shows that said agreement 
under which said forty thousand dollars was received by the city, 
not having been fulfilled by the city, resolutions being pending before 
the city council to authorize proceedings by the city to set aside 
said agreement of compromise, and the validity of said cormpromise 
being at issue in said suit by the board, the said sum is not sub- 
ject to seizure under plaintiff’s execution, but must remain on de- 
posit to abide the decision in said pending suit, which, if against 
said agreement, will determine the city never had any right to said 
fund or to receive it. 

Afliant, further answering, shows that said acts No. 155 of 1880, 
and said act No. 58 of 1882 make a destination of all property of 
this city to the payment of its bonded bebt, now exceeding fourteen 

million dollars; that the said fund of forty thousand dol- 
22 lars would be controlled by said destination and would not 

be subject to seizure for the debts of the city, even if said 
agreement of compromise were maintained in said suit and the fund 
retained by the city, and, save and except as above stated, this afhant 
answers No to the said fourth interrogatory. 


(Signed) J. HW. OGLESBY. 
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Sworn to & subseribed before me this 8th June, A. D. 1888. 
(Sig’d) J. A. CHARBONNET, 
Comn’y U.S. Cir Court, I. D. of La. 


Exuipit A. 


Filed June 8th, 1883. Filed with answer of Louisiana National 
Bank, garnishee. 


STATE OF Loutstana, Parish of Orleans, City of New Orleans: 


Be it known that on this eleventh day of October, in the year of 
our Lord one thousand eight hundred and eighty-two, before 
23 me, Samuel "lower, a notary public in and for the parish of 
Orleans, State of Louisiana, duly commissioned and qualified, 
and in the presence of the witnesses hereinafter named and under- 
signed, personally came and appeared the Honorable Joseph I. 
Shakespeare, mayor of the city of New Orleans, herein acting in 
such capacity under and by virtue of the authority in him vested 
by ordinance No. 8079, administration series, adopted by the council 
of the city of New Orleans at a meeting held on this eleventh day 
of October, A. D. 1882, a duly certified copy of which is annexed to 
this act and incorporated as part hereof, who declared that he ac- 
knowledges to have received from Thomas L. Bayne, Esq., attorney 
for the Louisville and Nashville Railroad Company, and for it and 
the New Orleans, Mobile & Texas Railrvuad Company, reorganized, 
the sum of forty thousand dollars, and for and in consideration of 
said sum the City of New Orleans does, by these presents, compro- 
mise and settle all of the matters in controversy, and the 
24 suit of the City of New Orleans versus The New Orleans, 
Mobile and Texas Railroad Compiny, now pending in the 
Supreme Court of the United States, on appeal by the City of New 
Orleans from the judgment of the circuit court of the United States, 
rendered on the eleventh day of June, 1878, affirming the judgments 
of the supreme court of Louisiana and of the eighth district court of 
the parish of Orleans in favor of said railroad company, dismissing 
the appeal, acqguiescing in the judgments rendered in favor of said 
company, and confirming and securing to the New Orleans, Mobile 
and Texas Railroad Company, reorganized, and the Louisville ‘and 
Nashville Railroad Company the rights, grants, occupancy, and 
privileges heretofore granted by the City of New Orleans, and grants 
made and confirmation of the same by the State of Louisiana by 
acts of the Legislature, No. 28 of 1868, Nos. 26 and 67 of 1869, and 
No. 31 of 1870, all as set forth in the proportions recited in the 
preamble to the above-mentioned and annexed ordinance, 
23) No. 5079, as and in said ordinance, hereby making full com- 
promise and settlement and granting and confirming all the 
rights and privileges therein described; and also personally came 
and appeared herein the said Thomas L. Bayne, attorney of and for 
said railroad company, and in the name and on behalf of said com- 
panies accepts the same. 
Thus done and passed at the city of New Orleans, in the presence 
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of Ik. L. Bower and A. Ik. McConnell, competent witnesses, residing 
in said city, who hereunto subscribe their names, together with the 
suid appearers and me, notary, the day, month, and year first above 
written. 
Original signed : 
JOS. A. SHAKESPEARE, Mayor. 
TIHLOS. L. BAYNE. 
SAML FLOWER, 
Notary Public. 
KE. L. BOWER. 
A. kk. MCCONNELL. 


I hereby certify the above and foregoing to be a true and correct 
copy of the original on tile and of record in my office. 
26 New Orleans, June 7, 18838. 
(Signed) SAMWL FLOWER, [sear.] 
Notary Public. 
Endorsed on back: October 11, 1882. Compromise and settle- 
ment [of the] City of New Orleans with Louisville & Nashville R. R. 
Co., and N. O., M. & T. R. RR. Co. (reorganized). Registered C. O. B’k 
116, folio 557. Samuel Flower, notary public. 


27 Exuipit “ B.” 
Filed June 8, 1883. Filed with answer of Louisiana National 
Bank, garnishee. 
See plan attached. 
(Here follows map marked p. 27.) 


[Endorsement on map:] No. 8825. U. S. cireuit court, eastern 
distriet of La. Gaines vs. City of N.O. Filed with answer of Lou- 
isiana National Bank, garnishee, June Sth, 1883. T°. A. Woolfley, 
clerk. 

28 CXHIBIT C. 
Filed June Sth, 1883. Filed with answer of Louisiana National 
Bank, garnishee. 


Supreme Court of the United States. October Term, 1882. 


THe Crry or New ORLEANS, Appellant, ) 
vs. No. 17. 
Tune New OrnvEANS, Texas & Mopire RAILROAD CoMPANY. ( 


On motion, Mr. Chief Justice Waite delivered the opinion of the 
Court: 

This case was continued on the appheation of the parties on the 
10th of October. The appellee now presents a stipulation for the 
dismissal of the appeal, signed by the city attorney of New Orleans 
pursuant to the terms of a compromise of the matter in dispute 
made with the city council, and asks to have the appropriate order 
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entered upon that stipulation. The board of liquidation of 
29 the city debt of New Orleans appears to resist the entry of 
any such order on the ground that, during the pendency of 
the appeal in this Court, authority over the subject-matter of the 
controversy has been transferred from the city council to that board, 
and that the compromise which has been effected is not binding. 
The board also asks permission to prosecute the appeal in the 
name of the city. 
It is coneeded that the city council made the compromise which 
is claimed, and that the appellee is entitled to a dismissal of the 


appeal if the council had authority to do what it has done and the- 


compromise was fairly made. The dispute is as to the authority of 
the council, and presents questions too important to be settled sum- 
marily on these motions. 
It is therefore ordered that the cause and pending motions be con- 
tinued until the next term, and that the appeal be then dismissed 
in accordance with the stipulation on file, unless the board of 
3 liquidation begin and prosecute without unnecessary delay, 
in some court of competent Jurisdiction, an appropriate pro- 
ceeding to set aside the compromise which has been made with the 
city council. 
ixuipir “ D.” 


Filed June Sth, 18838. Filed with answer of Louisiana National 
Bank, garnishee. 


City Council. 
A. short session of the city fathers last night. 


The offer of compromise made by Mrs. Gaines returned to the 
council without action and an ordinance introduced repealing the 
$40,000 railroad compromise. 

The city council held its regular weekly meeting last night, Mayor 
Behan in the chair and a quorum present. , ; 

After the reading of the minutes the report from the mayor was 
read. 

ITerewith transmitted for your consideration are the following: 

The weekly report of the treasurer; a communication from Messrs. 

A. A. Maginnis’ Sons, the Crescent City Sugar Refining Com- 
ol pany, the Lafayette Warchouse Company, and A. Thomson 

petitioning for permission to place a connecting railway track 
on Commerce street ; a communieation from 48 property-owners on 
Prytania street petitioning for the paving of Prytania street from 
Callioppe to Louisiana avenue with compressed asphalt block paving ; 
a communication from seven property-holders on St. Charles ave- 
nue, as a committee representing themselves and others, relative to 
the bonds of contractors for the paving of St. Charles avenue. 


Reports. 


The finance committee reported in regard to the comptroller’s 
opening of bids for the paving of St. Charles street; also found 


“> 
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correct comptroller’s weekly report and treasurer’s weekly report ; 
return without action a communication from Messrs. Beckwith & 
‘arrar: also without action the offer of Mrs. Gaines relative to 
her claims. 

Committee on public improvements: Favorably on petitions of 
the Citv Railroad Company to remove blacksmith shop; of Norton 

& Manning to erect a steam-engine, and an ordinance erant- 
o2 i permission to H. Loubat to erect a steam- -engine at No. 
2 Bienville street. 

Cums on budget reported, submitting an ordinance relative 
to levying a tax for the year 1885; recommend the consideration of 
the petition of Gustave Kulin to be referred to committee No. 42. 

Unfavorably on the petitions of Mrs. Clancy, James Molloy, J. J. 
Dillon, Mrs. Joseph Scott, and L. B. Jannin relative to reduction of 
assessments. 

Irom the comptroller relative to receiving the bids of the Barber 
Asphalt Paving Company. 

The committee on police and public buildings reported favorably 
an ordinance granting to John Larrieux permission to erect a refrig- 
erator in the fifth district. market t; unfavorably on the petition of 
ferdinand Lafon asking return of $15 for cows impounded. 

The committee on public health reported that there is no source 
from which to draw funds to assist the Auxiliary Sanitary Associ- 
ation. 

The committee on public order reported favorably on the commu- 

nication of the comptroller relative to the leave of absence 
Oo eranted B. A. Watkins and the appointment of Theodore 

Brierson to act in his place; also, favorably on Brierson’- bond 
of $10,000. 

A report was received from the committee of St. Charles-street 
property-holders protesting against the acceptance of the bonds of- 
fered by the Barber Asphalt Paving Company. 

The examining committee on city police reported the dismissal 
from the force of Patrolman C. Jackson and the fining of several 
others. 

Petitions. 


The following petitions were read and referred to the proper com- 
mittees : 

From property-owners on Prytania strect, asking that the street 
be paved from Callioppe St. to Louisiana avenue with block as- 
phalt. 

From Magennis’ Sons and others, requesting permission to lay a 
connecting track on Commerce street, between St. Joseph and Notre 
Dame. 

From the Enterprise Ice Manufacturing Company, asking per- 
mission to erect buildings and machinery “at the corner of Peters 

and Pauline streets. 
ot From Washington Steam Fire Company No. 20, asking to 
have their engine-house repaired. 

From W.S. Saiter, asking a reduction of his theatre license. 
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Krom eitizens on St. Charles, between Harmony and Toledano 
streets, to have the square paved with block asphaltum pavement. 

A petition from Mr. Van Benthuysen, president of the Crescent 
City Railroad Company, asking an extension of the Annunciation 
street line down Chartres street, was taken up and postponed indefi- 


nitely, it being the sense of the council not to grant any right of 


way down Chartres street to railroads. 


Communications. 


Irom M. C. Randall, relative to certain complaints regarding the 
Washington-street cemetery. Referred to the health committee. 

from the New Orleans Auxiliary Sanitary Association, relative 
to the condition of the Carondelet Navigation Company’s Canal. 


Ordinances Passed. 


An ordinance granting John Larrieux permission to erect 
30 a refrigerator in the St. John market. 

An ordinance by Mr. Grady granting permission to II. 
Loubat to erect a steam-engine on his premises, No. 22 Bienville 
street. 

By the committee on fire department: An ordinance appropri- 
ating $5,000 to the Gamewell Fire-Alarm Telegraph Company. 

By thecommittee on estimate of expenses: An ordinance toamend 
ordinance No. 305, striking out the words: “ Provided the said 
female Orphan Society or Poydras Asylum pay costs of court and 
cancellation of said judgments or mortgage inscriptions.” 

An ordinance creating a board of commissioners to be intrusted 
with the improvements, ete., of Esplanade street, and appointing [the] 
following gentlemen as members of said board: Albert Baldwin, 
George Dunbar, L. Godchaux, Ar. Hopkins, A. Dehaille, J. M. Seixas, 
Capt. J. W. Tobin, Aug. Tete, Dr. John H. Pike, Pierre Lanaux, 
Jules Aldige, and Armand Pilie. 


New PDusiness. 


Under this head the following motions were offered and 
passed : 
36 Granting the clerk of the council 40 days’ leave of absence, 
providing he put in his place some competent person. 

By Mr. Fitzpatrick: That the Ilinois Central Railroad Company 
be allowed to receive and embark the Continental Guards, at the 
eorner of Camp or St. Charles and St. Joseph, on the day of their 
departure for their northern trip. 

By committce on streets and landings: Directing the comptroller 
to advertise for bids for the paving with square block stones Decatur 
between Conti and Bienville streets. 

By Mr. Booth: That, with a view to amend the St. Charles-avenue 
specifications, the city surveyor Is hereby instructed to report to the 
council at its next sitting what proportion or length of the upper 
avenue on one side would have to be emitted, with and without the 
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city being held responsible as owner of the middle ground on finan- 

cial account, in order to secure on this line not less than 54 fect, 

both sides, to Louisiana avenue, and thence not less than 380 feet to 

Napoleon avenue, one side, and thence not less than 25 feet to Car- 
rollton, one side; also to secure the asphalt pavement at the 

O70 intersection to the property lines; also in the matter of sug- 
gested improvement in drainage. 


Ordinances. 


The following ordinances were read for the first time and laid 
over: 

By Mr. Booth: An ordinance to further carry out the effect and 
spirit of ordinance No. 100, C.8., relative to unpaid and underpaid 
licenses. 

By Mr. Booth: That in the event of Icase, alienation, or transfer, 
or sale, in New York or elsewhere, by the Elevated Railroad Com- 
pany of the privileges granted said company in ordinance No. 215, 
C.S., said lease or sale shall not carry with it the right of delivery 
in fee of said privileges except as limited by sections Nos. 1, 7, and 


9 of said ordinance, and that the city shall be paid her share before 


the council shall give consent, as stipulated in section 9. 

Referred to committee of public order. 

By committee on budget and expenses: That a tax of 2 per cent. 
on the assessed valuation of all property subject to taxation within 
the city limits, as per assessment-rolls, be, and is hereby, im- 

posed. 
o8 By the committee on public order: That ordinance No. 

S079, A. 8., adopted October 1J1th, 1382, authorizing and 
directing the mayor of the city of New Orleans to accept the propo- 
sition made to compromise and settle with the New Orleans, Mobile 
and ‘Texas Railroad Company certain matters of controversy, by 
which the city agreed to dismiss an appeal in the case of The City 
of New Orleans v. The New Orleans, Mobile and Texas Railroad, 
No. 144 of the docket of the Supreme Court of the United States, 
and the same is hereby repealed, and the contract signed, rescinded, 
and declared null, and the $40,000 received by the city shall be re- 
stored to the said company, and if the company refuse to accept 
such tender that such legal proceedings as may be necessary shall 
be instituted. 

Leave of absence was granted for 45 days to Mr. John Iitz- 
patrick, commissioner of public works. 

Mr. Iitzpatrick notified the council that he had granted leave of 
absence for 45 days to Mr. Wm. Pierce, wharfinger, which was 
approved. 

Councilman Patorne asked a leave of absence for three months. 
The council then adjourned. 
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39 Answers of b. T. Walshe, ayo &e.,to Garnishment. Hiled 


Jane Sth, 1888. 


Circuit Court of the United States, Fifth Circuit and Eastern Dist. 
of La. 


Myra C. GAINES 
vs. No. 8825. 
THe Crry or New ORLEANS. 


And now appears B. T. Walshe, as treasurer of the city of New 
Orleans and ‘individually, and for answer to the interrogatories 
herein propounded, to say- as follows: 

To int. first: No, except as hereinafter explained. 

“« “second: No, except as hereinafter explained. 

«third: No, except as hereinafter explained. 

« © fourth: No, except as hereinafter explained. 

And for further answer , explaining and qualifying the foregoing, 
he says that neither individually or as treasurer has he possession 
or control of any property, money, or credits belonging to the city 
of New Orleans; that as treasurer it is his duty to deposit all 

moneys, revenues, funds, ete., coming into his hands with 
AQ the fiseal agent of the city of New Orleans, an incorporated 

bank, to the credit of the city, and after such deposit he has 
no control over it, except that under the law same can be withdrawn 
on the joint check or order cf affiant, the mayor of the city of New 
Orleans, and the comptroller, but no such check can be drawn ex- 
cept in execution of the orders of the city council for the payment 
[ of | ae ig made by resolutions or ordinance of the council. 

And referring specially to int. 4th, in regard to the $40,000 paid 
by the L. & N. R. R. Co., affiant says that he has not the same in 
his possession or control, except in the same manner and to the same 
extent to which he, as treasurer, is charged with the receipts and 
disbursements of the moneys of the city of New Orleans, from what- 
ever source derived. 

That he did, in his then capacity of administrator of finance, re- 

ceive from the Louisville and Nashville R. R. Co., in aeceord- 
41 ance with the terms of ordinance No. 8079 and the agreement 

thereunder made before S. Flower, N. P., the sum of forty 
thousand dollars, and deposited same, as he was bound to do ac- 
cording to law, with the fiscal agent of the city of New Orleans. 

Afhiant, further answering, savs that the city and himself, as ad- 
ministrator of finance, were immediately thereafter notified by the 
board of liquidation of city debt that the ordinance 8079 and the 
agreement thereunder [was] unauthorized and ultra vires, and that the 
whole subject-matter vested, by operation of act No. 135 of the acts 
of session of 1880, in said board of liquidation; and afhant is in- 
formed that said board of liquidation instituted legal proceedings 
to annul said settlement and compromise, proceedings made part 
hereof being now pending in this hon. court, suit being No. 10180 
of the docket thereof, entitled The Board of Liquidation vs. The 
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Louisville & Nashville R. R. Co. vs. The City of New Orleans, 
42 in which suit the city answered that she held the forty thou- 

sand dollars to be restored to said L.& N. Ro IR. Co. should it 
be decided that said compromise was illegal, null, and void. 

Further answering, affiant say that he is informed that a resolu- 
tion to rescind said compromise, and repeal the ordinance S079, A.S., 
and to tender said forty thousand dollars to the L. & N. R. It. Co., 
is now pending for final action before the city council, which resolu- 
tion was offered before the garnishment process herein was issucd 
or served. 

Said ordinance 8079, said suit No. 10180, and said resolution to 
rescind are made part of this answer. 

And, for further answer, afliant says that under no circumstances 
is said sum of forty thousand dollars subject to seizure under execu- 
tion herein; if said compromise is annulled the forty thousand dollars 
must be returned to the Louisville & Nashville R. R. Co.; if it is 

maintained & not successfully rescinded by the city, then the 
4S sald forty thousands dollars became part of the public funds 

and property of the city of New Orleans, dedicated by opera- 
tion of act No. 51, acts of 1882, to the works of public improvement 
of a permanent character; or it may be apphed to the payment of 
the bonded debt of the city under act No. 155, acts of 1550, or it 
remains with and falls into the general fund of reeeipts & revenues 
of the city for the year 1882, applicable to the alimony of the 
government, and In no event can it become or be held a private 
asset, free from all public dedication or destination, and therefore 
not liable to seizure. 


(Signed) B. T. WALSHE. 


Sworn to and subseribed before me this Sth day of June, A. D. 
18585. 
[SEAL. | (Signed) J. D. TAYLOR, 
Not. Pub. 


otion to Traverse Answers of Louisiana National Bank. 
Al Motion to T { I Vat l Banl 
extract from Minutes, April term 1855. 
NEW Or LEANS, Tuesday, June 12th, 1885. 
Court met pursuant to adjournment. 
Present: Hon. EE. C. Billings, district Judge. 
Myra Crank GAINES \ 
Us. ' No. 8825. 
Ciry or New ORLEANS, 

On motion of Wm. Reed Mills, A. Goldwhaite, and J. Ward 
Gurley, Jr, Esquires, solicitors for complainant, and on suggesting 
to the court that the answers of the Loutsiana National Bank, 
through J. IL. Oglesby, its president, and of B.T. Walshe, city treas- 
urer, and B. PT. Walshe individually, are untrue and insullicient mn 
law, and are denied by complainant to traverse the same— 
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is ordered by the court that the said The Louisiana Nation[al] 


Bank, by its president, J. H. Oglesby, and B. T. Walshe, as 
reasurer and individually, do show cause, on Monday, 
the Isth dav of June, 1885, at 11 o’clock a.m., why their 


——? 


answers should not be set aside, and they and cach of them 
auld not be adjudged to pay to this appearer the sum of forty 
u ara ? tars In their or his possession belonging to the city of 


Marshal - Return. 


eceived June 15th, 1885, by the U.S. marshal, and I served a 


thin rule on the parties herein named in the fol- 


. « ( Viti 
o di linanner, to wit: Loulsiana National Bank of New 
Ns. yo O seph TH. Oelesby, Esq., president of said 


I 
3th, lss35; Bb. T. Walshe, Esy., individually, as treas- 
f the city New Orleans, personally, June 15th, [S83 
~ ae E. s. ( CU 1 


I 
D’y U. NS. 


mew 


pra shal. 


El. Oglesby and Fred. D. Ning. Filed June Sth, 1885. 
States (ireuit Court. Fifth Cireuit, Eastern Distriet of La. 

Myra CLARK GAINES ) 

US .No. S825 

Ciry or New ORLEANS. } 
ny taken in open court on trial of traverse of answers of the 
ishees and on the intervention of Mrs. Sarah M. King, to- 
s by the respective parties on hearing of said 
ention, and of the defendant’- motion to quash, 


to quash on behalf of the CIty, Mr. Buek offers in 


No.9 of the acts of 1S70 of the Legislature and State of 


nswers of the garnishees, particularly those of Joseph 
sident of the Louisiana National Bank, and B. 'T. 
he citv, and W. J. Behan, mayor. 
nents and exhibits annexed to these answers, par- 
rotnise settlement between the city of New Orleans 
iisville and Nashville R. R. Co., before Samuel 
publie, Oct yber Lith. 1ds2. 
ordinances now pending before the city 
revision of this compromise, offered on or be- 
) isso. before the counell. 
red as an amendment to theabove April 29th, 


> Of the acts of ISSO creatine the board of liquida- 


cord inthe suitof The Board of Liquidation VCTSUS 
len. Rh. Co, No. LOLSOof this court, par- 
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Sth. Also the record in the case of The Louisville and Nashville 
Kt. It. Co. against The City of New Orleans, pending in the Supreme 
Court of the United States as No. 17 of the docket thereof, beine 
7992 of this court, being the suit purporting to be compromised by 
the ordinance of the city council, No. S079, of the act of October 11, 
1582, already offered. 

9th. Also a certified copy of the opinion and order of the Supreme 

Court of the United States annexed to the answer of the ear- 
48 nishees, the Louisiana National Bank, in the case No. 17 of 
the Supreme Court of the United States. 

10. Also the motion and order for writ of error by the city in suit 
No. 5825 of this court, as also the final deeree in said case. 

On the intervention of Mrs. S. W. King Mr. King offers in evi- 
dence— 

Ist. The letters testamentary showing that the succession of W. 
W. King has been opened and the appointment of Mrs. 8. W. wing 
as testamentary executrix. 

2nd. Also the ordinance No. 4963, administration series, showing 
the contraet to pay W. W. King 81,000. 

ord. Fred. D. King, being sworn, says that the late W. W. King 
took an appeal in the case now known as No. 17 of the docket of the 
Supreme Court of the United [States]; that he superintended the 
transcript of appeal and filed the same; that he attended to said 
ease In the Supreme Court of the United States up to the time of lis 

death, in Mareh, 18S], and that no other counsel was em- 
49) ploved in said case; that said case was compromised, and 

the city of New Orleans received from the same the sum 
of 840,000, which sum was deposited in the Louisiana National 
Bank; that said W. W. Ikting has never, nor jis succession las 
never, recelved any proportion of the said fee of $1,000; that said 
claim has hnever been disputed by the city of New Orleans, but hiss 
been recognized ; that said S40,000 deposited im the Louisiana 
National Bank and seized herein were derived from the said case of 
The City of New Orleans against The Louisville and Nashville R. 
R. Co., being No. 144, now 17, of the docket of the Supreme Court 
of the United States. 

Complainant offers the Texhibit ©, attached to the answer of the 
Louisiana National Bank in the case No. 8525, which applies only 
to the intervention of Mrs. W. W. King; also the answers of the 
board of liquidation. 


Testimony of J. If. Oglesby, Marked “A.” 
Joseru TH. OGLesby, being sworn in traverse, says : 
OO By Mr. GOLDWILAITE : 


Q. You are the president of the Louisiana National Bank ” 

A. [| am. 

(). Hlave vou knowledge of a deposit made by the City of New 
Orleans of S40,000 in that bank ? 

A. L have. 
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). When was the deposit made ? 
A. I] think the 15th October, 1882. 

(). Have you any money to the credit of the C ity of New Orleans 
at present in that bank, or had you at the time the interrogatories 
were received ? 

A. I have—and had at all times. 

Q. How much? 

A. Thad a balance larger than $40,000 to her credit from day to 
day, but always 840,000. 

(). ILow does that deposit stand in your bank ? 

A. I have not the bank books here, and cannot say. The deposit 
beyond this 840,000 is very trifling, no taxes coming in for this 
year, 

(). Tlow does this deposit of $40,000 stand ? 
51 A. To the credit of the city, with the strict understanding 
that it is to remain there to abide the result of the suit of the 
syndicate of the bonded debt and the Louisville and Nashville 
hk. RR. Co. 

Q). Is it a special deposit ? 

A. We have but one entry in the general account of the city. 
We have but one account, but that $10,000 was specially placed 
there, subject to the restrictions [ have mentioned, well known to 
the officers and tellers of the bank. 

Q. Is the $40,000 In any special package or susceptible of identi- 
fication ? 

A. No, sir; it is only the bank’s credit makes it good. 

(Q). With whom was the agreement made that you refer to? 

A. That I cannot tell you of my own personal knowledge. IT can- 
not state that, for I was not here, but when I eame here and diseov- 
ered these things I enquired and got the information from the 
cashier and paying teller. 

Q. Was the agreement in writing ? 
O2 A. Not to my knowledge, but the money has always been 
kept there, the S40,000. 

(). Is it in the fund against which the city ean check ? 

A. It cannot check against that. It would be thrown out if it 
did. That $40,000 is to remain there, and it is thoroughly under- 
stood so by the paying teller. 

Q. By whom are checks drawn against the fund in your bank ? 

A. The checks for city disbursements are drawn by the city treas- 
urer, Mr. Walsh. 

(). Were you in the city of New Orleans when that deposit was 
made ? 

A. I stated I was not. I stated before I was not in the city when 
this deposit was made. It was by looking over the aeeount that 
this information came to me and from the cashier and paying teller. 

(). Nobody can draw the money of the city except Mr. W alshe ? 

A. No, sir; none but his check. 

Q. Woul 1 you pay that money out to anybody except upon the 

cheek of the City of New Orleans ? 
53 A. Nota bitten 
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By Mr. Mitter: 
Q. Would you pay it out at all? 
A. I would not pay it out at all until the case is settled, because 
I am prosecuting that case myself—that 1s, the case in the Supreme 
Court. 
By the Courr: 
Q. With whom was that agreement made that yeu were to hold 
this money. | | 
A. With the officers of the bank, in my absence. 
Q. Made by the bank, but with whom on the other side ? 
A. L understand by Mr. Walsh, representing the city. 


Bill of Heceptions as to J. H. Oglesby’- Testimony. Filed June 18,1588. 
U.S. Cireuit Court, Eastern Dist. of La. 


Myra C. GAINES 


US. No. 8825. 
Crry or NEW ORLEANS. 
o4 Be 1t remembered,on the trial of the rule on the garnishees, 


the answers of the garnishees being read, and the plamtif in 
the rule having produced as the testimony of Joseph If. Oglesby to 
support the traverse, whose testimony appears In the record of this 
cause, and no other testimony being produced in support of said 
traverse: 

Thereupon the counsel for the city and the garnishees requested 
the court to hold said answers conclusive and dismiss the sai? rule, 
but the court refused so to decide and dismiss the rule; to which 
refusal so to decide the counsel for the city and said garnishees ex- 
cepted, and tender this bill of exceptions for signature. 

June ISth, 1883. 


(Signed) EDWARD C. BILLINGS, Judge. 
5d Ojjerings by C.F. Buck, City Attorney. 
No. 5. 


An act to limit and restrict the power of courts to issue orders or 
writs of mandamus and fiert facias against the city of New Orleans 
and the officers thereof, and to declare the effect and prescribe the 
mode of satisfying judgments for money against the city of New 
Orleans. 

‘Section 1. Be it enacted by the senate and house of representa- 
tives of the State of Louisiana in General Assembly convened, 
That from and after the passage of this act no court within the 
State shall have authority or jurisdiction to allow, order, hear, en- 
tertain, or enforce any summary process or proceeding, or writ, or 
order of mandamus, either against the controller, deputy controller, 
or any auditing officer of the city of New Orleans, the object of 
which shall be, cither directly or indirectly, to obtain or compel 
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said controller or deputy controller or auditing officer to Issue and 
deliver any order or warrant for payment of money, or against the 

treasurer, assistant treasurer, or any officer or officers charged 
56 with the disbursement of the moneys of the city of New Or- 

leans, the object of whieh shall be, either directly or indirectly, 
to enforce the payment of money ck \imed to be due from the city of 
New Orleans to any person, persons, corporation or corporations, 
Whatsoever; but all actions or proceedings for the recovery of any 
sum of money claimed to be owing by “the city of New Orleans 
shall be in the ordinary form of action instituted against the city of 
New Orleans as a corporation, and not against any branch, depart- 
ment, or officer thereof, and shall, in all respects be conducted in 
the same manner as other ordinary actions. 

Secor. 2 Be it further enacted, ete., That hereafter no writ of exe- 
eution or fieri facias shall issue from any of the courts in this State 
against the city of New Orleans to enforce the payment of any 
judgement for money against the city of New Orleans, but final 
judgement against the city of New Orleans condemning said corpo- 
ration to pay any sum in money when the same shall have become 
executory shall have the effect in law of establ-ing and fixing the 

amount of plaintiff’s demand against said corporation, and the 
ay plaintiff may cause a certified copy of the said Judgement, to- 

vether with a copy of the plaintiff’s petition and the defend- 
ants answer in the cause In which said judgment is rendered, to- 
eether with wot certificate of the clerk of said court that such 
judgment is final and executory, to be filed mm the office of the 
contr f sal ‘il city; and it shall be the duty of the controller or 
auditing officer of said corporation to receive the same and cause 
the same to be registered in his office of the date on which the same 
shall have been presented, and when so registered it shall be the 
duty of the controller to warrant on the treasurer or disbursing 
officer of the or ate for the amount due thereon, without any 
special app — tion of money therefor by the common council: 
Prov ided en . That there be sufficient money in the treasury to 
pay such judgment specially designated and set apart for that pur- 
pose In the annual budget or det tiled statement of items of Hability 

and expenditure required to be made by the one hundred and 
5S twenty-fourth section of the aet of the Legislature entitled 

An act to amend an act entitled “An act to consolidate the 
city of New Orleans and to provide for the government of the city 
of New Orleans and the administration of the affairs thereof,” ap- 
proved March twenty, eighteen hundred and fifty-six, or such laws 
as may be hereafter enacted relating thereto. 
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Sic. 3. Be it further enacted, ete., That in ease the amount of 


money designated in the annual budget for the payment of jJudg- 
ments against the city of New Orleans, at the date when any jude- 
ment against the said. corporation shall have been final and execu- 
tory, shall have been exhausted, the common council shall have 
power, If they deem it proper, to appropriate from the money set 
apart in the budget or annual estimate for contingent expenses a 


sufficient sum of money to pay said judgment or judgments, but if 
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no such appropriation be made by the common council then all 
judgments shall be paid, in the order in which they shall be 

59 filed and registered in the office of the controller, from the 
first money next annually set apart for that purpose. 

Sec. 4. Be it further enacted, ete., That if, by reason of the failure 
of the controller or the auditing officer of the city of New Orleans 
or of the treasurer or disbursing officer of said corporation to perform 
his duty, orif by reason of the neglect or malfeasance of them or either 
of them, any person, persons, corporation, or corporations shall be 
unjustly delayed in the payment of any judgment or demand 
against the city of New Orleans, or shall not be paid in their due 
and regular order in which such demands are entitled to be paid, 
and shall be predujiced and suffer Joss and damage thereby or by 
reason of any unjust preference to other creditors, such person, per- 
sons, corporation, or corporations so injured by the act of either of 
sald officers, shall have a right of action against such officer or 
officers, individually, by whose act or acts he or they have suf- 

fered loss and damage, and against the surety or sureties on 
60 the official bond of “such officer, and may recover damages 

therefor against said officer and sureties for such amount as 
they may establish on the trial of such cause. | 

Sect. 5. Be it further enacted, ete., That this act takes effect and 
be in force from and after its passage and that all acts and parts of 
acts in conflict with this act be, and are hereby, repealed, in so far 
as the same conflict with any of the provisions of this act. 


(Signed) MORTIMER CARR, 
Speaker of the louse of Representatives. 
(Signed) OSCAR J. DUNN, 


Lieut. Governor & President of the Senate. 


Approved March 17th, 1870. 
(Signed) H. C. WARMOTH, 
Governor of the State of Louisiana. 
A true copy. 
GEO. Ek. BOVEER, 
Secretary of State. 


61 Offerings by Mr. C.F. Buck, City Attorney. 
No. 133. 


An act to liquidate the indebtedness of the city of New Orleans and 
to apply it- assets to the satisfaction thereof; to create a board of 
liquidation and prescribe their duties, and to provide for a fiscal 
agent and for the levying of a sufficient tax to pay said interest. 
Section 1. Be it enacted by the General Assembly of the State of 

Louisiana, That for the purpose of liquidating, reducing, and con- 

solidating the debt of the city of New Orieans, as hereinafter speei- 

fied, a permanent syndicate of six citizens of the said city Is hereby 
created. The said syndicate shall be chosen as follows: ‘Two by the 

Governor of the State of Louisiana, two by the Licutenant Governor, 
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and two by the speaker of the house of representatives and the 
mayor of the city of New Orleans; the treasurer and the controller 
thereof, as hereinafter provided, shall be ex- -offter io members of said 
syndicate: Provided, That in case no change Is made in the present 
eity government the present commissioners of the consolidated debt 
hall act as e- -officio members of said syndicate, and the mem- 
62 in rs of the syndieate so named shall fill all vacancies in their 
number from death, resignation, or otherwise. 

Sec. 2. Be it further enacted, ete., That the commissioners of the 
consolidated debt, or the city officers provided and named in section 
one of this act, and the syndicate hereby created, shall constitute a 
board of liquidation of the city debt, and the said board. shall 
have exclusive control and direction of all matters relating to the 
bonded debt of the city of New Orleans. The board of Liquidation 
shall cause to be prepared bonds of the city of New Orleans, which 
bonds shall be used only for the purpose of negotiation or of ex- 
change, as here after provided. The said bonds shall be signed by 
the mayor and countersigned by the administrators of accounts and 
of finance, or such officer or officers as may be hereafter created to 
fill their respective functions. They shall be made payable in fifty 
years from the day of the approval of this act, and bear interest at 
the rate of four pens per annum from the date of said bonds, paya- 

bic semi-annually on the first day of April and October of each 
63 year, said interest represented by one hundred coupons an- 

nexed to cach bond. The said bonds and interest coupons 
annexcd may be issued for such sums as may be deemed most con- 
venient by the board of liquidation and be made payable at such 
iF * places as may be designated in the bond; but the said 
onds . il] be made payable, interest and principal, mn lawful 
money of the United States, and the said board of liquidation shall 
be, and it is hereby, empowered and authorized to establish in New 
York, London, Paris, and Amsterdam such agencies as they may 
see fit and desirable. 

Sec. o. Be it further enacted, ete., That the board of quidation 

the city debt be, and it is hereby, authorized and empowered to 
retire and cancel the entire valid debt of the city of New Orleans, 
except the floating debt created up to the date of the passage of this 
act, Whether represented by bonds of various classes or by judg- 
ments, cither by the sale of the new bonds ereated under this act 
and appliance of proceeds to the purchase of such old obligations 
or by exchange of the new bonds against said obligations, on 
(4 such terms as may be agreed upon between the holders of the 
said old obligationsand the bo: ard ofliquidation: Provided, The 
new bonds shall not be sold fora less sum than eighty cents, in cash, 
on the dollar, and that no exchange shall be made at a greater rate 
than fifty cents in new bonds per one dollar of the face value of the 
old obligation, with interest accrued thereon: And provided further, 
That the entire issue of new bonds sold or exchanged as above pro- 
vided shall not exceed in all ten miilions of dollars. 

Sror. d. Unimportant; refers to fraudulent bonds, and provides 

that they shall not be funded, unless ordered by judge. 
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Sec. 5. Be it further enacted, ete., That it shall be the duty of the 
city authorities, as soon as possible after the organization of the 
board of Hquidation of the city debt, to turn over and transfer to 
the said board all the property of the city of New Orleans, both -real 
and personal, not dedicated to public use, and the board of liquida- 
tion shall be, and is hereby, empowered and authorized to dispose 

of said property on such terms and conditions as may be 
65 deemed favorable, the proceeds of such sales to be deposited 

with the fiseal agent of the board, at credit of “city debt 
fund.” 

Sect. 6. Be it further enacted, ete. That nothine in this act shall 
be construed as effecting or in any manner IMpairing the act SL of 
1876, commonly known as the “ Premium-bond act,” but it will be 
the duty of the city authoritics to turn over and transfer to the board 
of liquidation of ihe eity debt all moneys collected on account of 
the tax levied im cceumiies with the provisions of the premium, 
bond act; and it shall be the duty of the board of hquidation to 
apportion the proceeds of said tax and apply the same pro rata and 
in the proportion which each form of bonded debt shall bear to the 
entire amount of the city debt, and such portions of the said: pro- 
ceeds of the tax as shall not properly belong to the outstanding 
amount of premium bonds shall be apphed to the payment of in- 
terest of ba bonds ereated under tliis act. 


Secr. 7. Unimport; make- it felony fora board of liquidation to 
aie propriate funds of the board. silt, 
66 Srecer. S. Be it further enacted, ete., That the surplus arising 


from the collection of the debt and interest tax, or from the 
sale of assets in the hands ef the board of liquidation of the city 
debt, after paving the interest coupons of the bonds Issued under 
this act, shall be used for the purchase and = of any valid 
bonds of the city of New Orleans heretofore created, at the rate not 
exceeding fifty cents per dollar, or, at the discretion ¥t the board, 
for the retirement of the bonds created under this act, at a price not 
exceeding par; and the bonds or obligations purchased, exchanged, 
or retired shall be canceled and destroyed by the said) board of 
liquidation after public notice of the same shall have been given in 
the official journal of the city of New Orleans, and in the presence 
of such witnesses as may desire to attend. A process-verbal of the 
same, giving the amounts, numbers, dates, and other particulars, for 
identification of the obligations destroved, shall be made out and 
sworn to by a majority of the boerd of liquidation, and published 
within ten days of such destruction in the official Journal of the 

citv of New Orleaus. 
67 Seer. 9. Unimportant; provides for regisiry of bonds and 

for issue of certificates, and why holders prefer it 

Secr. 10. Unimportant; provides for office and office expenses 
of board. 
Secor. 11. Be it further enacted, ete., That the city council be, and 

is hereby, required to levy an annui a ta, caleulated upon the assess- 
ment of the preceding year, less twe nty per cent, ‘sufficient to pay 


in full the interest on all the bonds issued under the provisions of 
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this act, and any tax levied shall continue in force until supereeded 
by a new levy for the same purposes. 

Seer. 12. Be it further enacted, ete., That all parts of all laws in 
conflict with this act be, and the same are hereby, repealed. 


68 Offerings by Mr. C. F. Buck, City Attorney. 


Petition of New Orleans, Mobile & Texas R. R. Co. Filed in Superior 


District Court, Parish of Orleans, July 8th, LS74. 


New Orveans, Mopire & Texas R. Rh. 7 
vs. 26069. 


Ciry oF New ORLEANS. 


To the honorable Jacob Hawkins, judge of the superior district 
court for the parish of Orleans: 

The petition of the New Orleans, Mobile and Texas Railroad 
Company, a corporation created by and under the laws of the State 
of Alabama, and permitted and authorized by the laws of the State 
of Louisiana to maintain its railway and exercise its rights within 
the State of Louisiana, respectfully shows— 

That by the laws of Louisiana your petitioner has had conferred 
upon it the right to construct and maintain a railway within this 
State, and connecting the cities of New Orleans and Mobile, coming 
into the city of New Orleans by the way of Elysian Iields street; 

thence passing up the levee on the front of the city to Calli- 
69 oppe strect, and to construct In connection therewith, and for 

the uses thereof, certain freight and passenger depots, wood- 
yards, water-tanks, and other necessary buildings and appurt-ances 
have been constructed at great cost, and have been maintained and 
used for the purposes of commerce, to the great advantage of the 
trade of New Orleans. 

That the right of your petitioner to maintain said railway tracks 
and necessary buildings and appurtenances has been recognized by 
the honorable the supreme court of Louisiana in its opinions and 
decrees delivered on the 4th of May, 1874, in actions wherein The 
New Oricans, Mobile and Chattanooga Railroad Company was plain- 
tiifand The City of New Orleans a defendant, by which opinions 
and deerees an injunction which had heretofore been ordered by 
sald court against said railroad company was set aside, and the 

plaintiff allowed to remain in possession of Elysian Fields 
79 street and the levee, below Canal street, and to maintain its 

railway therein absolutely, and to maintain its railway build- 
Ings, ete., on the levee and batture, between Canal and Callioppe 
street-, and remain in peaceable use and enjoyment thereof, subject 
to certain rights of the city of New Orleans to be judicially ascer- 
tained, as by the records of said suits, Nos. 3692 and 3701 of said 
supreme court, will more fully appear. 

Now, your petitioner shows that, being in lawful and peaceable 
possession, as aforesaid, of its said costly and valuable property, the 
City of New Orleans, through its officers and agents, on the 9th day 
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day of July, 1874, has tortiously, unlawfully, and violently made an 
attack upon the property of your petitioner in the neighborhood of 
St. Joseph street, within the space heretofore mentioned, and Jias 
beeun with a foree of about one hundred men to demolish and de- 
stroy the fenees, buildings, and other property of your petitioner, 
and is still continuing said unlawful and outrageous acts of violence, 
and wili continue the same, to the irreparable injury of petitioner, 
unless restrained by injunction. 
71 That by said acts of outrage and violence by said defend- 
ants petitioner has suffered in damages, counsel fees, loss of 
business, and injury to property the sum of ten thousand dollars. 
Wherefore, in consideration of the premises and the annexed afhi- 
davit, petitioner prays that a writ of Injunction may Issue herein, 
according to law, restraining and enjoining the defendant, and each 
and every one of its officers and employés, from interfering In any- 
wise with the property of petitioner in the space heretofore de- 
scribed on the levee and batture between Canal and Callioppe streets, 
and from destroying or attempting to destroy any property of peti- 
tioner within the limits of New Orleans, from procce ding against 
petitioner or its property, except by due process in the courts of law, 
and that after due proceedings had said injunction be made per- 
petual, and for citation of said defendant and judgment against it for 
ten thousand dollars and interest, from judicial demand, and all 
costs and general and equitable relief. 
(Signed) KENNARD, HOWE & PRENTISS, 
A. MICON, 
Of Counsel. 


2 Answer of City of New Orleans. 
Superior District Court for the Parish of Orleans. 


New Orveans, Moprre & Texas RAILROAD COMPANY ) 
Versus - No. 26069. 
Crry or NEW ORLEANS. 


And now before the court come- The City of New Orleans, and, for 
answer to the petition herein filed and served upon her, she denies 
each and every allegation therein contained except suc J) as m: Ly be 
hereinafter admitted. 

And, for special answer, this appearer further denies the existence 
of a judement of the supreme court of the State of Louis: ina hav- 
ine the force and effect set forth and alleged in plaintiff’s » petition, 
and avers and declares in and by a deeree rendered in a certain 
suit in said court, and known and designated on the docket thereof 
as No. 3692, being the same judgment rendered fo in plaintil’s peti- 
tion, the court aforesaid merely recognized and intended to recog- 
nize a right of way on the part of the New Orleans, Mobile and 
Texas Railroad Co. in and through certain public streets of the eity 

of New Orleans. 
70 Further answering, says the supreme court of Loutsiana, 
in and by a certain judgment therein rendered in the said 
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suit of the New Orleans, Mobile and Chattanooga Railroad Com- 
pany vs. City of New Orleans, known on the docket of said court as 
No. 3701, recognized and decreed the city of New Orleans to be the 
legal and equitable, the sole and only, owner of all the property, 
real and personal, and all the rights, franchises, privileges, and 
servitudes claimed and demande l by the said city in the suit afore- 


said. The said juadement, which was founded on the same cause of 


action, with the same demand, and between the same parties as Is 
set forth in _ aon filed in this case, this appearer now pleads 
against the plaintiffs herem as res adjudicata. 

And this ae arer further shows unto your honors that the Judg- 
ment of the supreme court of Louisiana hereinbefore last referred to 

not only precludes and estops the eteage herein from hav- 
74 ing and maintaming the present ac ‘tion, but that under and 

by virtue of the same the city of New Orleans is legally and 
equitably entitled to be put in possession and to have absolute and 
unrestricted control of all the property, real and personal, and all 
the rights, franchises, privileges, servitudes, and claim of every nature 
and deseription referred to in and embraced by the judgment in the 
aforesaid suit, No. 5701. 

Further, this appe arer says that if any portion of the real estate 
referred to and in and embraced by the aforesaid decree of the su- 
preme court in favor of this appearer, or referred to in or embraced 
by the petition herein filed, has been lawfully dedicated to publie 
use it 1 the right and duty of this appearer to remove therefrom all 
Impediments and obstacies found in said streets, so as to render the 
same open and free for use on the part of the publie. 

Wherefore this appearer prays that upon the original action Judg- 
ment may be entered in favor of this appearer and against the said 

plaintiffs; that the injunction herein obtained may be dis- 
7) solved and held for naught; that this appearer may have and 

recover, in accordance with law, fifty thousand dollars for 
damages by her geen 7 oy reason and on account of the aforesaid 
writ of Injuncti ,and twenty-five hundred dollars special damages 
for attorney- es s, and that ih ie said plaintiffs may be furthermore 
condemned to pay all the costs of this suit. 

And, reconvening and becoming plaintiff in) reconvention, this 
appearer prays that the New Orleans, Mobile and Texas Railroad 
Company may be cited to appear and answer this demand in re- 
convention; that in due course of law the rights, claims, and de- 
mand in favor of this appearer, as fixed and deereed by the su- 
preme court of Louisiana in the aforesaid suit No. 38701, may not 
be ree eornized by this honorable court, but that such order or orders, 
writ or writs, process or processes, as shall become necessary be di- 
rected to Issue, not only for the purpose of placing this appearer 1 
the quiet and peaceable, the sole and absolute, possession of all the 

property, rights, credits, claims, roa privileges, fran- 
76 chises, and servitudes accorded to her by the supreme court 
of Louisiana in manner and form and by the judgment 
aforesaid, but to maintain and keep this appearer in the quiet, un- 
interrupted, sole, and absolute possession and enjoyment thereof, 
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free and clear of all hindrance or disturbance on the part of plain- 
tiffs or any party or parties whomsoever. 

She further prays that [if] it should appear upon the trial of this 
case that any part or portion of the landed property claimed by this 
appearer under the Judgment aforesaid has been lawfully dedicated 
as a public street for the uses and convenience of the public and 
that obstructions or obstacles have been placed in such public streets 
by the plaintiffs herein or any other person or persons whomsoever, 
that this appearer may be declared to have the right and authority 
to remove any and all such obstructions and impediments and to 
open the public streets aforesaid for the publhie use and convenience, 
and that the said plaintiffs may be perpetually enjoined and_re- 

strained from interfering, directly or indirectly and in any 
7d manner whatever, with the free and full use and enjoyment 
on the part of the public of such public streets or places. 

This appearer further prays that plaintiffs may be condemned to 
pay such damages as are hereinabove prayed for, together with all 
the costs of suit, and that this appearer may have such other and 
further order, judgment, and relief as may be sulted to law and the 
nature of the case. 


(Signed) H. H. WALSH, 
Asst City Attorney. 
(Signed) GEO. S. LACEY, 
City Attorney. 
(Signed) WM. W. KING, 


Of Counsel. 


Plaintifi’s Petition for Reivoval of Cause to U.S. Circuit Court. 
STATE OF LovuIsIANA: 
Superior District Court for the Parish of Orleans. 
Fripay, the 2d day June, 1876. 


Present: The Honorable B. L. Lynch, judge. 


N. O., Mopine anp Texas It. RR. Co. } 
v8. -No. 26069. 
Ciry oF NEw ORLEANS. 


The plaintiff presents to the court a petition and bond for 
i) the removal of this cause to the circuit court of the United 
States, according to the acts of Congress, and asks for the fil- 

ing of the papers and making of the order prayed for. 

Whereupon the court directs the filing of the papers, and that a 
notice issue to the defendant’s attorney, returnable on Pucsday next, 
to show cause, if any, against the order. 

extract from the minutes. 

A true copy. 

(Signed) P. E. BURKE, 
| Dy Clerk. 
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Removal of Cause to the U. S. Circuit Court. 
Turspay, June 6th, 1876. 
Present: Hfon. B. L. Lyneh, judge. 
New Ornnrans, Monine & Texas R. LR. Co. 
US. No. 26069. 
Ciry oF NEw ORLEANS. 


The rule herein taken for the removal of cause to the circuit 
court of the United States came on this day for trial. 
Jno. A. Campbell, for plaintiff in rule, defendant being absent 
and not represented. 
When, after hearing the pleadings and counsel, the court 
79 considering the law to be in favor of the plaintiffs in rule— 
It is ordered that said rule be made absolute, and aecord- 
ine-, that this cause be removed to the circuit court of the United 
States. 
Decree. Entered and Filed June 11th, 1878. 


Circuit Court of the United States, Fifth Circuit and District of 


Louisiana. 
New Orveans, Moprre & Texas R. R. Co. ‘ 
vs. No. 7912. 


Ciry oF New ORLEANS. 


This cause came on to be heard on pleadings, proceedings, and 
orders in the cause and was argued by counsel for all of the parties. 
The court, after consideration of the premises, declares and decrees 
that the judgment rendered by the eighth district court of the 
parish of Orleans in the suit No. nineteen 1n that court, between the 
same parties, the 19th day of December, 1871, and which judgment 
was aflirmed by the supreme court of this State the 4th day of May, 
187-4, upon appeal made by the defendant in this suit, has the 
SU authority of res adjudicata between them, the subject-matter 
of the suits being the same and the object identical, and 
the wrongs committed by the defendant, as shown by the testimony, 
alfeets the property mentioned in the judgment so rendered by the 
State tribunals. | 
- The court orders and decrees that the injunction granted in this 
suit by the superior district court before its removal to this court be 
perpetuated and the defendants be enjoined and restrained from 
disturbing the plaintifl-, their agents, servants, and assigns, in the 
occupation, use, and employment of their railroad tracks, depots, 
and other appurtenances under their charter which are in and 
along the streets, squares, [and] spaces specified in the grants of the 
General Assembly to the said corporation, and also in the order and 
deerce of the said supreme court in the cause No. 38692 aforesaid, a 
transcript of which ison file, and that the defendants pay the costs 
of this suit. 
June Lith, 1878. 
(Siened) EDWARD C. BILLINGS, Judge. 
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S1 © Orrertnas by Mr. C. IF. Buck, Cirry Arrorney. 
Bill of the Board of Liquidation. Filed March 31. 
U.S. Cireuit Court. 
BoarRpD oF LIQUIDATION 


vs. No. 10180 
LOVIsSVILLE & NASHVILLE R. R. Co. 


To the honorable the Judges of the circuit court of the United States 
for the fifth circuit and district of Louisiana: 
The Board of Liquidation of the City Debt, a corporation created 
by the act of the Legislature of Louisiana number 1838 of 1SSOU, with 
the powers and duties created by said act, domiciled in said State, 


where it performs its functions, and a citizen of the State of Louis- 


lana, exhibits this bill of complaint against the Louisville and 


Nashville Railroad Company, a corporation created by the laws of 
Kentucky, domiciled in and carrying on its business in said State 
as well as in this State, and a citizen of said State of Kentucky, and 
against the New Orleans, Mobile and Texas Railroad Company, a 

corporation er ated by the laws of Alabama, recognized as 
82 such by the laws of Louisiana, and a citizen of of Alabama 

as well as of Louisiana, and against the City of New Orleans, 
a political corporation for the eovernment of the said city, er ated 
by the laws of Louisiana. 

And thereupon your orator complains and says that the said 
Louisville and Nashville Railroad Company is a corporation created 
by the laws of Kentucky and is a citizen of said State; that the said 
New Orleans, Mobile and Texas Railroad Company is a corporation 
created by the laws of Alabama and recognized as such by the laws 
of Louisiana, and is a citizen of the State of Alabama as well as of 
Louisiana; that the city of New Orleans is a political corporation 
created by the laws of Louisiana for the government of said city, and 
that your orator 1s a corporation created by the laws of Louisiana 
and is a citizen of Louisiana. 

Your orator, further complaining, shows that on the20th Septem- 

ber, 1820, an act of compromise and donation was passed be- 
85 tween the city of New Orleans and the front or riparian pro- 

prictors claiming rights in the batture or alluvion existing 
or extending along said river front from the lower line of the prop- 
erty of William W. Montgomery to the boundary line between the 
city and said faubourg; that by the terms of that compromise a 
certain portion of that batture, to wit, all between the new levee 
then existing on the whole extent of said batture and the marginal 
line of the river when the waters were at the lowest stage, Including 
the land of Tehoupitoulas St., than laid out, and the land on which 
the new levee was constructed, was donated to said city so far as any 
right or interest thereon of said proprictors enabled them to make 
said donation, the city upon its part coming under certain obliga- 
tions accompanied with the stipulation that the land should be 
Inalienable, not subject to the debts of the city, and that the public 
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should have certain rights with respect to said lands; all of which 
more fully appears by reference to said act passed before I. 

S| Lavergne, notary, on said date, and copy of said act 1s here- 
with filed as part hereof. 

That on the 20th June, 1851, another compromise was made be- 
tween the city of New Orleans and the then riparian proprictors, by 
which, in view of the increase of said alluvions or batture between 
the line of the new levee of 1820, which in 1851 had become New 
Levee St.,and the river, it was agreed that three streets, to wit, Ful- 
ton, Irront, and Delta streets, should be opened and laid out through 
said batture; that the squares or islets between the said streets 
should be sold, and the proceeds divided between the city and the 
said front proprictors in the proportion of one-third to the city, to 
be applied to the debts of the old city—z. e., to the several sinking 
funds ; one-third to the then second municipality, and one-third to 
the said proprictors. 

And it was further stipulated and agreed [that] all that portion 

of said batture between Delta St. and the Mississippi river 
59 above Lafayette St. to the line of Montgomery’s property and 

all that portion of the batture between Front St. and the 
river Mississippi from Lafayette street down to Canal St. shall be, 
and was thereby, vested in perpetuity and full ownership in the 
said municipality number two, in favour of whom. said proprictors 
ceeded and forever relinquished all their claims in and to said bat- 
ture, as well as to all and every enlargement thercof or aceretions 
thereto by new formation; all of which more fully appears by the 
said act of compromise passed before IT. B. Cenas, notary, of date the 
20th June, 1851, and by the plan marked “A,” showing the extent 
and location of the land thus ceded to the second municipality, 
which, with copy of said act, are herewith filed and made part 
hereof, 

That the stipulation- of said compromise of 1851 were all carried 
into effect, and ever since the title to all said batture between Delta 

street and the river above Lafayette St. and between Tront 
S6 St.and the river from Lafayette street down to Canal street 

has been deemed to have been acquired by the city succeed- 
ing to the title of the second municipality by the title of ownership ; 
that accordingly the city has laid out streets through said batture, 
dividing it into squares, from time to time hassold portions thereof, 
and has always been recognized as owner of all that space of said 
batture not sold. 

And, further complaining, your orator shows that by certain acts 
of the Legislature of Louisiana, passed in 1869 and 1870, that body 
undertook to grant to the New Orleans, Mobile and Chattanooga 
Railroad Company the right to locate, construct, and maintain a 
passenger depot, with offices and apartments suitable for the busi- 
ness of said road, upon that portion of said batture acquired by the 
city under said compromise of 1851, bounded by Canal, Delta, Poy- 
dras strects and a line parra-lel/ to and one hundred and fifty feet 
easterly from Delta street; and said acts further professed to grant 
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to said company for the construction of a freight depot 
87 and for other purposes of its business the right to oceupy and 

enclose the blocks of ground, parts of streets, and portions of 
the levee embraced within said batture, belonging to the city and ac- 
quired by said compromise, bounded by Girod, Water, Callioppe 
streets}, an- a line parrallel to and two hundred and ninety feet 
zusterly from Water street, with the provision that the company 
should not enclose and occupy any part of the said blocks owned by 
individuals until the company has acquired the title thereto, but 
the wholesale appropriation of the property of the city attempted by 
these legislative acts is accompanied with no other qualification or 
restriction whatever; ali of which more fully appears by reference to 
said acts, No. 26 of 1869 and No. 31 of 1870, sess. acts of 1S69, p. 128, 
and session acts of 1870, p-. 59, 58, and 59, specially referred to for 
fuller explanation and greater certainty. 

And your orator further shows that said legishitive acts in 

$8 —_ their-scope and purpose propose to divest the city of New Or- 

leans of its property held by the city in its proprietary and 
private character and to confer that property upon the railroad com- 
pany named in said acts; that it was wholly incompetent for the 
Legislature thus to donate the property of this city; that the title 
of the city to said property stood protected from all such legislation 
as that announced in said acts; that the acts palpably and grossly 
transcended the Icgislative competency ; were and are forbidden by 
the 110th article of the State constitution of IS6S, the correspond- 
Ing article No. 155 of the State constitution of ISSO, the article Ist, 
section 10, and article fourteen, section Ls-, of the Constitution of the 
United States, and are void and of no effect. 

And your orator shows that said acts were always resisted by said 
city as Invasions of its rights; that it- title to said batture lots and 
squares has been in fact recognized by the railroad company by its 

purchases from the city of some of the squares and lots lying 
89 within the limits of the property proposed to pe dons ited by 

the said acts; that other parties at about the time of the pas- 
save of said acts were negotiating with the city for the purchase of 
some of the squares embraced in said a ttempted erant, but by said 
legislative acts it was proposed to wrest from the city all said large 
and valuable property to the prejudice of the city a the rights of 
its creditors, who would be largely benefited by the large amounts 
susceptible of being derived from the sales of said batture squares. 

And your orator ‘further shows that there were two suits brought 
in the State courts to maintain the pre tensions of said railroad com- 
pany based on said legislative acts; that the Jadgments In said suits — 
a together, and they were rendered at the same time, and are 

» be construed together in their effect, as orators charge-, main- 

tain the title of the city and declare the inva lidity “of the at- 
90 tempted grant of said batture property; all of which more 
fully appears by reference to the suits entitled The New Or- 
leans, Mobile and Chattanooga R. R. Co. versus City of New Orleanis, 
and the same vs. same, Nos. 3692 and 3701 cf the docket of the 
supreme court are of the State, and to the decisions rendered therein 
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in May, 1S81, specially referred to for fuller explanation and greater 
certainty. 

And your orator shows that subsequent to said decisions the city, 
acting upon its interpretations of their eflect, proceeded to remove 
the buildings which the company had placed upon the property of 
the city embraced in said acts. Thereupon the company enjoined 
again, setting up said acts and claiming rights thereunder, and this 
fresh Injunction suit brought by the company in the State court was 
by the company removed to the United States circuit court, as more 

fully appears by reference to said injunction suit, No. 2609, of 
o] the late superior district court for the parish of Orleans, No. 

7912 of the docket of the U.S. cireuit court, and the record 
of appeal to the United States Supreme Court is No. 17 of the 
docket, and to which records of said suits reference is also specially 
made. 

And your orator, further complaining, shows that with this appeal 
pending, involving the property of the city, the city undertook to 
enter into a compromise with said New Orleans, Mobile and Texas 
Railroad Company, and with the Louisville and Nashville Railroad 
Company, by which it was proposed to settle all matters in contro- 
versy on said appeal; to confirm to said companies all said property 
the subject of said legislative acts, and to dismiss said appeal, which 
would have made final said judgement of the United States circuit 
court, as appears by the said act of compromise passed before 

Samuel Flower, notary, of date the 11th October, 1882, and 
92 the ordinance No. 5079, administration series, copies whereof 
are herewith filed for reference and greater certainty. 

That the value of the said batture proposed to be confirmed to 
said railroad company by said compromise, excluding the property 
within the limits of the attempted donation which the company and 
others had bought and paid for, is largely in excess of five hundred 
thousand dollars. A particular estimate of said value by competent 
judges is herewith filed as part hereof, and the sum stipulated to be 
paid by the company for the confirmation to it of the large and 
valuable property is forty thousand dollars, as appears by the afore- 
said copics herewith filed. 

And, further compluning, your orator shows that by the act of 
the Legislature of Louisiana, number 135, of 1880 your orator is 
constituted a board of liquidation of the city debt, clothed with the 

authority to apply all the property of the city not dedicated 
95 to public use to the liquidation of the bonded debt, which is 

now upwards of thirteen millions of dollars; that all said 
property is directed by said act to be turned over and transferred to 
your orator, solely vested with the power of sale thereof, for the pur- 
pose of applying the proceeds to the reduction and retirement of 
sald bonded debt; that the powers of the board are repeated in the 
legislation of L582, act No. oS; that prior to the act of ISSO the act, 
No. 51, of 1576 had pledged all city property susceptible of sale to 
the satisfaction of the bonded or floating debt, and by later legisla- 
tion, the floating debt being excluded, the reduction to the bonded 
became exclusive; that thus the city authorities were, at and prior 
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to the said so-called compromise, stripped of all power of disposition 
over said property, except to turn it over to your petitioner for the 
trust stated in said act of 1SS0. 

And your orator further shows that — 18569 and 1870, and long 

prior thereto, the city had extended streets through a laree 
Od portion of batture embraced in said attempted grant to the 
railroad company, and had laid off the same in squares and 
lots for sale for accountand benefit of said city as the owner thereof; 
that the portion alone never sold by the eity, but divided into 
squares for sale, was and is now in excess of the value of three 
hundred thousand dollars; had long ceased to be dedicated to publie 
use or to be batture,in the ordinary sense of the word; had become 
divided into squares, and was all conveyed to your orator by said 
act of ISSO for the purpose therein expressed; that the portion of 
said batture embraced in said acts of 1569 and 1870 not divided 
into squares and lots is of very great value, and all of it not dedi- 
cated to public use, or that may hereafter cease to be so dedicated, 
is conveyed to your orator by said act of 1580 for said trust thereby 
created, and said plan is referred to as showing the extent of said 
batture, and the portion thereof divided into squares and lots by 
the extension of streets. 
95 And your orator further shows that in the Supreme Court 
of the United States it opposed the dismissal of said appeal 
contemplated by said compromise, and said dismissal was stayed by 
the Court to enable your orator to prosecute this suit to set aside 
suld compromise, as appear- by the order of the Supreme Court 
herewith filed as part hereof. . | 

Further complaining, your orator shows that said ordinance of 
October 11th, 1882. and said so-called compromise with said rail- 
road companies which said ordinance proposed to authorize, passed 
as they were without the knowledge or consent of vour orator, per- 
sisted In against the remonstrances and protest of your orator, are 
erossly violative of the legal rights of vour orator and of great 
prejudice to the public interests; that said ordinance and compro- 
mise in effect attempt to deprive the bonded creditors of the city of 

the large and valuable property embraced in said) compro- 
15) mise and applicable to pay said debt: that as long as said 

ordinance and compromise are permitted to be set up by said 
companies as affording a basis to assert claim to said property they 
cloud the title of your orator to said property for the purposes de- 
fined in said act of 1880, and prevent the sale and applheation of 
proceeds of said property by your orator for the payment of the 
bonded debt of the city, as required by said act. 

And your orator shows that, notwithstanding the premises, the 
said railroad company do insist that said ordinance and so-called 
compromise and said grants which said compromise undertaxes to 
confirm are legal and valid, and confer title to said) property em- 
braced in said erants upon said companies; that said companies are 
actually in possession of a large and valuable portion of the prop- 
erty embraced in said grants, and claim and assert title thereto 
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under said legislative acts of 1869 and of 1870, and under 
97 said ordinanee and so-called compromise of 18582, as well as 

under the dismissal of said appeal by the city attempted to 
be brought about by said compromise. 

And your orator shows that it is entitled to have set aside and 
decreed to be invalid and of no force said ordinance and compro- 
mise of the 11th October, 1852, in so far as they seek to grant and 
confirm to said companies any right or title whatever to said prop- 
erty embraced in said legislative acts of 1869 and 1870, as made by 
said city without authority, and in so —as the said compromise 
and ordinance propose to dismiss said appeal taken by said city from 
the judgment in the aforesaid suit of The City of New Orleans vs. 
The Mobile and Texas Railroad Company, and to have it decreed 
that your orator has sueceeded to the right of said city to maintain 
and prosecute said appeal. 

To the end, therefore, that the said ordinance and so-called com- 

promise of the 11th October, 1882, proposing to confirm to 
95 said New Orleans, Mobile and Texas Railroad Company 

or to the Louisville and Nashville Railroad Company the 
rights upon that portion of the levee, streets, and grounds in the 
city of New Orleans bounded by Canal, Delta, [and] Poydras streets 
anda line parallel to 150 feet easterly from Delia street, and the 
blocks of ground, parts of streets, and portions of said levee bounded 
by Girod, Water, and Calhoppe streets, as the same is set forth mn 
said legislatives acts No-. 26 of 1869 and 51 of 1870, may be deereed 
to be nulland void and of no effect; that it may be further ad- 
judged and decreed that said ordinanee and compromise are void 
avd of no effect, in so far as they stipulate for the dismissal of the 
aforesaid appeal now pending in the Supreme Court of the United 
States, taken by the city from said judgment of the U.S. cireuit 
court in the said suit of The City of New Orleans vs. The New Or- 

leans, Mobile and Texas Railroad Company; that it be fur- 
99 ther decreed that your orator has the right to prosecute said 

appeal to reverse the same so far as said judgment decrees 
sald property to said company or affects the same, and that your 
orator may — such further and other relief as the case may re- 
quire— 

May it please the court to grant unto your orator the writ of 
su-pocna Issuing —of and under the scal of this court, to be directed 
to the said The New Orleans, Mobile and Texas Railroad Company, 
the said Louisville and Nashville Railroad Company, and The City 
of New Orleans, commanding them and each of them to be and 
appear in this court on a certain day and under a certain penalty, 
then and there to answer the premises and stand to and abide such 
order and deeree therein as shall be agreeable to equity and good 
conscience. 

And your orators will ever pray. 

(S'g'd) MILLER & FINNEY, 
Solicitors for Compl. 


we 


we 
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100 J. UL. Oglesby, the president of the board of liquidation of 
the city debt, who being duly sworn, deposes and says that 
he knows the contents of the foregoing bill; that the same is true 
of his own knowledge, except as to matters sisted on his informa- 
tion or belief, and as to those written he believes them to be true. 


aN 


101 Orrerinas By Mr. C. F. Buck, Crry Arrornney. 
Plea, Demurrer, & Answer. Filed May Tih, 1883. 


United States Circuit Court. In Chancery. 


~\ 


Tire Boarp or LigvuipATION 

US. | 

Tins LOUISVILLE & NASHVILLE RAILROAD Company & Tire | 
NEW Or LEANS, Moprne & Texas RArroap Company. | 


No. —. 


These defendants, The Louisville & Nashville Railroad Company 
and The New Orleans, Mobile and Texas Railroad Commnany, reor- 
ganized, pleading, demurring, & answering to the bill of complaint 
of The Board of Liquidation of the City Debt, complainant herein, 
these defendants, now and at all times hereafter, saving and reserving 
to themselves all benefits and advantages of exception which may 
or can be taken to the many errors, uncertainties, and other imper- 
fections in said complainants’ bill of complaint contained, and 
especially reserving and insisting upon the exceptions filed by 

these defendants in the civil district court for the parish of 
102. Orleans when said suit was pending in that court, & whieh 

now censtitute part of the record and proceedings herein, 
and to so much and such parts thereof as these defendants are ad- 
vised Is or are material or necessary for them to answer, say that 
they admit that the Legislature of the State of Louisiana passed 
the act No. 155 in 1880, and provided thereim for a board of ligui- 
dation, as set forth in said act, but they deny that said) board of 
liquidation acquired the power claimed under said act: and respond- 
ent- say that they verily believe, and so charge, that said board never 
caused to be prepared or issued any bonds nor retired nor cancelled 
any debt of the city of New Orleans, nor was any transfer made by 
the city to said board of any property or rights described in com- 
plainants’ —; that said act of the Legislature was practically null 
for this,among other reasons: That the debt could not be liquidated 
nor any bonds issued or disposed of under the terms of said act. 

As to the history of the act of 20th of Sept., 1S20, denominated 

an act of “ compromise or donation,’ & of a certain act of 
103) - 20th of June, 1851, and the matters stated relative thereto, 

these respondents do not know how far the same were earricd 
out, but they deny that under said acts the-city of New Orleans 
acquired any rights except asa publi¢ municipal corporation cre- 
ated by the Legislature of Louisiana & subordinate to its control as 
a part of the State government, and they aver and charge that the 
power of the State of Louisiana to change the destination of the 
property referred to in complainants’ bill of complaint has been 
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upon the levee streets batture in front of the city of New Orleans be 
maintainedasconstitutionaland valid,and that the city of New Orleans 
be adjudged to have no right or title of private property 1n and to the 
batture lying in front of the Faubourg St. Mary, and that the said 
property be decreed to be the property of the public, whose destina- 
tion can only be changed by legislative authority, & which the city 


—— oS 


ecannotalicnate or encumber,” which judgment and decree was fully 
aflirmed by the supreme court of Louisiana, & which was declared 
as res adjudicata by the circuit [court] of the United States, as per o4 
Iexhibits D& Ek. The compromise was, therefore, of a lawsuit, in 
which the judgments of the courts had been adverse to the rights 
claimed, and the sum paid by these defendants, viz., forty thousand 
dollars, was adequate & with the purpose to terminate all Htigation 
with the city of New Orleans. In the case of the New Orleans, Mobile 
& Vexas Railroad Company the Supreme Court of the United 
States had confirmed the rights granted under one of the 
110. acts of the Legislature of Louisiana, viz., act No. 67, of 1869, 
and recognized as correct the decision of the supreme court 
of Louisiana, declaring said act constitutional, & that the Legisla- 
ture had power over the subject. 


And defendant- further says that the act No. 51, of 1870, referred 
to in coniplainants’ bill, confirmed to them through their prede- ! 
eessors all the rights granted under the ordinance adopted by the 
city of New Orleans, of 16th Feb’y, 1867, & 15th of Nov., 1867, long L. 

=> 


before the alleged creation of the Board of Liquidation, complain- 
ats herein. Copies of said ordinances are filed herewith as exhibits. : 
And these defendants say that said laws of the State & ordinances } 
of the city of New Orleans were passed to induce the location, con- 
struction, and maintenance of a great public highway, which was 
declared to be of great public use, in which the whole city & State 
& general public were interested, and from which great puvlic ad- 
vantage has accrued; that said laws and ordinanees were within 
the scope & power of the State, and were constitutional and . 
valid. 
11] And these defendants deny any allegations in complain- 
ants’ bill not sufficiently answered, confessed, traversed, & 
avolded, & aver that they are ready & willing to aver, maintain, and 
prove their answer and defense, and pray to be hence dismissed 
with reasonable costs and charges and for all equitable and general 
relict, 


(Signed) J.T. TARATLIAN, 
Supt & Manager L. & N. I. Pe. 
(Signed) BAYNE & DENEGRE, 


Solicitors for Def’ts. 


Personally appeared James T. Harahan, who, being first duly 
sworn, says that he is the superintendant and manager of the Louis- 
Ville & Nashville Railroad Company & of the New Orleans, Mobile 
& Texas Railroad Company, reorganized, fand] the devisions of said 
riilroads witain the State of Louisiana; that the other superior 
oflicers of said railroad company are absent from the State of 
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112. ~— Louisiana, and that he is the representative of said railroad 

in the State of Louisiana & within the jurisdiction of the cir- 
cult court of the United States, fifth circuit, east’n district of Louis- 
lana; that he has read the above bill subscribed by him, and knows 
the contents thereof, and that the same is true of his own knowledge, 
except as to those matters —, he believes it to be true. 

(Signed) J.T. HARAHAN, 

Sup Av Manager Louisville & Nashville & 
New Orleans, Mobile & T. R. R. 


Subscribed and sworn before me May 7th, 1885. 
(Signed) T. V. COUPLAND, 
Commissioner United States Circuit Court, 
Lastern District of Louisiana. 


Orrerntncs BY Mr. C.F. Buck, Ciry Arrorney. 


Decree Dismissing Bul & Order Allowing Appeal on Bond. Entered & 
filed July 2d, 1885. 


118 United States Cireuit Court, Fifth Judicial Cireuit, Eastern 
District of Louisiana. April Term, 1885. In Equity. 


SOARD OF LIQUIDATION Crry Dept 
US, 
LovuIsvILLE & NASHVILLE RAILROAD ComMPaAny ef al. 


This cause came on to be heard on the bill, answer, and evidence, 
and was argued; whereupon it is ordered, adjudged, and decreed 
that complainant’s bill is dismissed with costs. 

And thereupon, upon motion of complainant suggesting a desire to 
appeal from said decree of dismissal, it is further ordered that an 
appeal be allowed from said decree to the Supreme Court of the 
United States returnable at its next term on a bond of five hundred 
dollars. | 

Done and signed in open court this 2d day of July, A. D. 1888. 


(Signed) DON A. PARDIEE, Judge. 
114 Dill of [rception. Filed June 19th, 1SS5. 
United States Cireuit Court, Fifth Cireuit & Eastern Dist. of La. 
Myra C. GAINES ) 
vs » No. SS25. 


Tue Crry or New ORLEANS. J 
On motion to quash execution, ete. 


Be it remembered, to wit, on the 1Sth day of June, 1885, of the 
April term of said court of 1585, this cause was called for trial on 
the motion to quash execution and seizure filed by the defendant. 
Defendant, through her counsel, as in said motion of record herein 
and referred to and prayed, asked leave before going to trial that 
the Board of Liquidation of City Debt and the Louisville and 
G6—USO 
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Nashville R. R. Co. be made parties to said motion, and should be 
notified to appear and plead thereto as being necessary parties to 
the determination of the question of the seizability of the fund of 

forty thousand dollars, as in said motion more fully appears. 
115 Whereupon all parties then of record, to wit, Myra C. Gaines, 

plaintiff; The City of New Orleans, defendant (plaintiff in 
motion to quash); The Louisiana National Bank, and Bb. 'T. Walshe, 
treasurer, being ready and present in court. for the purpose of trial of 
said motion and the traverse to the answers of garnishees, and all 
announcing themselves ready for trial, subject to the request and right 
of mover to have said board of Hquidation and L. & N. R. R. Co. 
notified and made parties— 

Whereupon the court ruled that said board of liquidation and the 
Louisville [and] Nashville R. R. Co. were not parties whom the de- 
fendants had a right to ask to have brought in as parties hereto, and 
that The City of New Orleans, defendant in execution, had no right 
to make them such by notice or service of the rule, and ordered the 
cause to proceed to trial. 

Yo which ruling the counsel for the city of New Orleans did then 

and there submit this as their bill of exception, and prayed 
116 ~~ that same be signed and made of record, and it is done ac- 
cordingly. 


(Signed) EDWARD C. BILLINGS, Judge. 


Order on Petition of Intervention & Board of Liquidation. 


Let notice of the application to file this intervention and 6d oppo- 
sition be given to the parties In interest. 
November 19th, 1883. 
(Signed) EDWARD C. BILLINGS, Judge. 


Order. Application to Intervene Fixed for December Tth, 1856. 
Extract from Minutes. 


New ORLEANS, SATURDAY, December ist, 18S5. 
Court met pursuant to adjournment. 
Present: Hon. Rdward C, Billings, district judge. 


Myra CLlark GAINES 
V's. No. 8825. 
Crry oF New ORLEANS. 


117 Qn motion of Miller and Finney, attorneys for the board 

of liquidation, intervenors and 8rd opponents, it 1s ordered 
that the question of filing said intervention and 3rd opposition be 
fixed for hearing for Friday, 7th December instant, at 11 0’clock 
a.m, and that the parties in interest be notified. 


2 J 
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Application to Intervene [Teard, Xe. 
extract from Minutes. 


NEW OrzLEANS, FRipAyY, December Tth, 1SS5. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


Myra CLARK GAINES ) 
_ * 4 a a) - 
™ US. . No. SS25. 


Crry or New Oneays. J 


This cause came on to be heard on the question of filing the in- 
tervention and ord opposition of the board of liquidation, Miller & 
Finney, for intervenor; Chas. I. Buck, city attorney, for defendant. 

Whereupon, upon suggestion by counsel for the intervenor 

118 of the inability of complainant’s counsel to attend, and upon 
motion in that behalf, it was ordered by the court that the 
discussion of the matter be adjourned until Friday, the 14th inst., 
at 11 o'clock a.m.,and that A. Goldwhaite, Esq., have notice hereof. 


Motion to Pay Funds into Court. Entered and Filed Dee. 14th, 1888 


United States Circuit Court, Eastern District of Louisiana. In 
Equity. 


Myra CLARK GAINES 
VS. > No. $825. 
Tune Ciry or New —ee 


On niotion of A. Goldwhaite, Wm. Reed Mills, and J. Ward Gur- 
ley, Esquires, soheitors for complainant, and on suggesting to the 
court that under the writ of fiert facias which issued in this cause an 
attachment and garnishment proceeding was taken out against the 

Louisiana National Bank as having property or money in its 
{ 119 possession belonging to the city of New Orleans, and on further 
suggesting to the court that by its answer in said garnishment 
proceedings the said Louisiana National Bank has admitted h: aving a 
afundof forty thousand dollars in its possession deposited by the treas- 
urer of the city of New Orleans to the credit of the general fund of the 
city of New Orleans, but alleged not to besubje et to gar nishment herein, 
and on further stiggesting that said fund is claimed by other p: ities 
than the city of New Orleans, and that it is necessary for the court 
to have said fund reduced to possession by the court in order to de- 
termine the rights of parties claiming or who may claim the right to 
such fund : 

It is ordered by the court that the city of New Orleans and the 
Louisiana National Bank, garnishee, do show cause on Saturd: ay, the 
22nd day of December, 1883, at 11 o’clock a.m., why said garnis shee, 
The Louisiana Nation: al Bank, should not pay said fund of forty 

thousand dollars into the registry of this court there to re- 
120 =main subject to the further order of this court. 


THK LOUISIANA NATIONAL BANK, &C., V5. 


Marshal’s Return. 


Received December 17th, 1885, by the U. S. marshal, and on Dee 
17th, 1883, | served a copy of hereof on the Louisiana National 
Bank of New Orleans by handing the same to H. Luria, the cashier 
of said bank, in person in the city of New Orleans, and leaving the 
same in his hand, the president of said bank, Joseph HH. Oglesby, 
being absent at the time of said service. 

On Dee. 18th, 1883, I served a copy hereof on C. I. Buck, city 
attorney, by leaving the same at his office, 81 St. Charles street, city 
of New Orleans, in the hands of W. O. Hart, Esq. 

(Signed) J. KR. G. PITKIN, 
U.S. Marshal, Last. Dist. of La., 
By bk. 8. CURRY, 
Dy U.S. Marshal. 


12] Order. Leave Granted Board of Liquidation to File Intervention. 
Extract from Minutes. 
NEW ORLEANS, FRIDAY, December 14th, 1888. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


Myra C. GAINES ) 
Us, > No. S825. 
Ciry oF NEw ORLEANS. 


This cause came on to be heard on the application of the board 
of liquidation to file its petifition of intervention and 3rd opposition 
herein, and was argued by counsel. 

On consideration whercof it is ordered that said board of liquida- 
tion have leave to file the petition of intervention and 5rd opposi- 
tion heretofore presented to the court on the 19th day of November, 
A. D. 18585. 


122. Intervention and Srd Opposition of Board of Liquidation. Filed, 
with Leave of Court, December 1Ath, 1883. 


To the honorable the judges of the United States circuit court for 
the eastern district of Louisiana: 

The petition of intervention and third opposition of the Board of 
Liquidation of the City Debt,a corporation created by the Legislature 
of Louisiana by act No. 58 of 1882, charged with the direction and 
control of the bonded debt of the city, respectfully shows— 

That in the suit of Myra Clark Gaines vs. The City of New Or- 
leans said plaintiff, under her execution, has levied, by service of 

interrogatories on Louisiana National Bank, upon forty thou- 
125 — sand dollars on deposit in said bank derived from a compro- 
mise between the city of New Orleans and the Louisville and 
Nashville Railroad Company, by which compromise the city con- 
veyed and confirmed to said company certain real estate of the city 
for the purposes of the business of said company ; that the answers 


ah ya 
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of the garnishees discloses said fund, its deviations, and ihe title 
under which the board claims the fund, as appears by said answers, 
specially referred to for fuller explanation and greater certainty. 

This opponent and intervenor shows that it has an interest to In- 
tervene in this litigation and assert its title to such fund; that the, 
real estate aforesaid for which said forty thousand dollars has been 
paid embraces a space of batture belonging to this city of 150 feet 
in width, extending from Canal to Poydras street, acquired by the 
city under its compromise with the riparian proprietors of date the 

oUth June, 1851, passed before H. B. Cenas, N. P., and under 
124 ~~ the previous compromise between same parties of date the 
20th September, 1820, passed before Hl. Lavergne, N. P. 
2d. The one-half square between Julia, St. Joseph, Pilic,and New 
oe 
The square between Julia, Notre Dame, Pilie, and New street 
th. The square between Girod, Notre Dame, Water, & Pilic 
streets. 

That said half square and squares formed part of the batture 
accruing to the city under said acts of compromise with the riparian 
proprictors ; were by the city withdrawn from public use (with other 
portions of said batture) in and about 1867; were then converted 
with said other portions into squares for sale by the city, and ever 
since 1867 said squares and half square have been and were, at 
the date of said compromises with the railroad company, private 
property of the city of New Orleans not dedicated to public use; 

that as to said space between Canal and Poydras street- it 
125 forms part of the batture acquired by the city in full owner- 

ship under said compromises of 1520 and 1551, and by said 
compromise with the railroad company all said real estate is alien- 
ated to the said companies for its private uses, as stated in said 
legislative acts and the compromise, all of which more fully ap- 
pears by reference to said acts, the compromise with the companies 
of date the 11th Oet tober, 1852, before Samuel Flower, N. P., the plan 
of L. H. Pile, filed in this suit, and the answers of the garnishees 
here specially referred to for fuller explanation and = vreater cer- 
tainty. 

That by the act No. 155 of 1880, creating the board of liquida- 
tion of the city debt, all property of this city, real and personal, 
not dedicated to public use, is conveyed to and vested in the said 
board for the purpose of the payment and liquidation of the said 
bonded debt of the city; that the city, by the ordinances of its 

council, of date the 16th June, ISSO, number 6552, admin- 
126 istration series, concurred in said dedication; that the bonded 

debt of the city, at the date of said act of 1580 and the amend- 
atory act No. oS of LSS2 of the Legislature of Louisiana repeating 
said dedication, amounted to upwards of twelve millions of dollars, 
the greater portion of which is still unpaid; that the said bonded 
creditors of the city, at and from to the date of plamtff’s levy upon 
said fund, had accepted and availed of the said dedication im their 
favor by exchanging their bonds for the new bonds of the city issued 
under said act of 1555, all of which [have] been issued under the 
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faith and with the guarantee to the bonded debtors of the aforesaid 
dedication in their favor of all the property of the city, real and 
personal, not dedicated to public use, and said new bonds issued 
under said act of 1SS2 are still extant and unpaid. 

That said sum of forty thousand dollars being derived by the city 

for and in consideration of its said real estate alienated to 
127 said railroad companies, the same sum is within the dedica- 

tien to the bonded debt contained in said act of 1880 anil 
ISS2, completed prior to the date of plaintiff's said levy, as stated in 
the answers of the garnishees. It follows that said fund 1s not Hable 
to seizure on executions or otherwise, but accrues to and belongs to 
the board of liquidation, pet. and opponent herein, for the purposes 
of the trust and dedication aforesaid. 

Opponent specially refers to the map made by Pilie and on file 
herein for fuller explanation and greater certainty, and as showing 
the nature, location, and extent of said real estate alienated by said 
compromise with the railroad companies. | 

Wherefore this petitioner prays leave to file this intervention and 
third opposition in this suit of Mvra Clark Gaines vs. The City of 

New Orleans, No. — of the docket of this court; that the said 
128) plaintiff, defendant, and the garnishees be cited to answer, 

and, after due proceedings, judgment be rendered in favor of 
this intervenor and srd opponent for said sum of forty thousand 
dollars; that said levy by plaintiff on said fund be decreed to be 
void and [of] no effect; that said levy be set aside; that the right 
of intervenor and third opponent to said fund under said legislative 
acts be recognized and enforced, and for general relief. 

(S’o'd) MILLER & FINNEY, 

Attys for Board of Lig. 


Order. Intervention of Doard of Liquidation Fixed for Trial Dee. 21. 
Kentered and Filed Dee. USth, 1883. 
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129 On motion of Miller & Finney, solicitors for the board of 

liquidation, it is ordered that the intervention and third oppo- 
sition of the said board herein be fixed for trial on Friday morning, 
the 2Ist Dee., 1883, at 11 o'clock, and that the parties be notified. 


oe 
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Continuance of Intervention. 
Extract from Minutes. 
NEW Or LEANS, FRIDAY, Deceniber 21st, 1SS5. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district Judge. 


Myra C. GAINES ) 


a Us. | Ps No. SS25. 
Ciry or NEW OnrLeans. J 


| This cause came on to be heard on the intervention and ord oppo- 
sition of the board of liquidation. 

And thereupon, by consent of the counsel for the parties herein, 
the said intervention was continued to Saturday, oth January, 1554, 
at J] a.m. 


Answer of Compl’ts to Inter. of Board of Liq. Filed Dec. 21st, 1885. 
U.S. Circuit Court for the I. Dist. of La. 


Myra C. GAINES ) 
US. P No. SSO. 
Tue Crry or New On.eays. } 


130 And now complainant, by the undersigned, her solicitors, 
oe to the petition of intervention and third Opposition of the 
board of liquidation of the city debt, denies all and singular its alle- 
gations, except as may be hereinafter specially admitted. 
Complainant specially denies that said intervenor, either through 
the said acts No. 158 of 1880, No. 58 of 1882, the ordinance No. 
6532 of 16th June, 1880, or any other acts of the Legislature or 
ordinances of the city of New Orleans or other authority, has any 
ownership in or preferred lien and privilege over complainant to 
the property seized in this suit; and complainant alleges that if said 
statutes No. 155 of 1880, No. 58 of 1882, the ordinance No. 6552, or 
other subsequent statutes and ordinances, in any manner assume or 
were Intended to convey to said board of liquidation such owner- 
ship and preferred hen and privilege over complainant to said prop- 
erty or in the premises to impair the rights of complaimant 
181 ‘therein, the said statutes and ordinances are null and void 
for, among other, the reasons that the same would conflict 
with and impair the vested rights and impair the obligation of con- 
tracts, conventional and statutory, direct and implied, existing pre- 
vious to said statute and ordinance of 1880, between complaimant, 
as obligee, and the defendant, as obligor, and so adjudged to exis st 
by the final decree rendered in this case of the 5th May, 1885: the 
cause and consideration of which said vested rights and obligation 
were, beside others— 
(1.) Articles 2294, 5150 of the then civil code (being articles §, 
9315, and 3185 of the revised code). 
(2.) The possession and assumed purchase by notarial act before 
Felix D’Armas, notary, acquired by the city of New Orleans from 
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Evariste Blane on 24th September, 1834, of what is known as the 
Blane tract. 
(3.) The sales made by the then first municipality of New 
182. Orleans to various persons through De Brieul and Delery, 
auctioneers, on March 10, 1837, of certain squares and lots in 
what is known in this suit as the Blane tract, and the ordinance of 
the council of said municipality of 6th February, 1857, authorizing 
said sales, by which said first municipality bound itself in warranty, 
and whereby, under the law then existing, it was of the nature of 
said contracts of sale that said first municipality should relieve said 
purchasers, their heirs and assigns, from their subsequent Nability 
to complainant for fruits, re Venues, and value for use, an obligation 
which, by the laws governing said contracts of sale, inured ‘to the 
benefit of and became e xigible by said complainant, and which con- 
tracts as to said first municipality obligations in warranty were 
assumed by and became a valid obligation of the city of New Orleans 
by the act, and specially the 87th section thereof, entitled “An act to 
consolidate the city of New slums and provide for the govern- 
ment and administration of its affairs,” approved February 
oo 23d, 1853, and which obligation of said contract was reac- 
knowledged and made binding on said city of New Orleans 
by the act, and especially the 54th section thereof, entitled “An act 
to extend the limits of the parish of Orleans,” &e., approved March 
16th, 1870. 

(4.) The agreement set forth in the bill of complaint was adjudged 
by the decree of the 5th May, 1885, in this suit, by which the said 
city of New Orleans, previous to the filing of said bill of complaint 
on 7th August, 1879, agreed and bound herself to the purchasers, 
their heirs and assigns, holding title under said sales of the 10th 
March, 1857, to pay ‘to this compl: unant whatever judgments should 
be rendered in her favor against them or any of them for fruits, 
revenues, and value for use. 

And in virtue whereof said vested rights and obligations thus ae- 
quired and recognized by said decree of May 5th, 1883, constitute in 

favor of complainant, Myra C. Gaines, against the defendant, 
Int The City of New Orleans, a contract in the intendment of the 

tenth section of article first of the Constitution of the United 
States, and are protected by the 11th article of the constitution ‘of 
Louisiana of 1879, and rendering the said statutes No. 188 of 1880, 
No. 58 of 1882, and ordinance 6532 or other subsequent oe 
statutes, or State constitutional provisions null and void, inso fara 
they in any manner assume or were intended to impair the anid 
vested rights and obligations of the complainant against the city 
of New Orleans, and this, whether striking at the obligation itself 
or sinply the remedy for its enforcement. 

Complainant, in support of her foregoing averments, refers to said 
act of sale of I:variste Blane to the city of New Orleans, before Felix 
D’Armas, notary, of 26th September, 1834, being her offering No. 
ATV in this suit, No. 8825 5: the act of de posit, by Denis Prieur, mayor 

of New Orleans, before F. D’Arm: as, notary, on 22 March, 
1837, and the process-verbal of sale on behalf of the first mu- 
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nicipality of New Orleans, by Debreuil & Delery, auctioneers, 
on March 10, 1é 
to said act of deposit, being of her said offering No. IX; the bill 
and amended bill of complaint in said suit No. 8825 and the answers 
thereto, and the said decree of May 5th, 1883, and which she asks 
may be considered part of this answer. 

Whercfore complainant, as respondent herein, prays that the said 
petition of intervention and 35rd opposition be dismissed, with costs. 


(S’e’d) 


6c 


and the ordinance authorizing said sale annexed 


WM. REED MILLS, 
ALFRED GOLDWHAITE, 
J. WARD GURLEY, Jr., Sol’s. 
Motion to Pay Funds in Court Continued. 
Extract from Minutes. 


NEW ORLEANS, SATURDAY, December 22d, 1888. 


Court met pursuant to adjournment. 
Present: Hon. Edw’d C. Billings, district Judge. 
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Myra C. GAINES 


THe Ciry or New ORLEANS. 


By consent of counsel the rule on garnishee to pay fund seized in 
registry is continued until Saturday, February Sth, 1884, at 11 


o’clock a. m. 


tien Hick tah ar on. 
¥ SRS Peete yet S54 a 


Filed January 5th, 1884. 


Note of Evidence Ojfered. 


U.S. Circuit Court. 
Myra C. GAINES 


City ok New ORLEANS. 


Note of evidence on rehearing of intervention of board of liquida- 


The intervenor offers in evidence the answers of the garnishees, 
The Louisiana National Bank, in suit of Gaines vs. City, No. 8825 
of the docket of this court, and exhibits annexed. 


7—9I86 


] 
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Intervention of Board of Liquidation Heard and Submitted. 
137 Iextract from Minutes. 


NEW ORLEANS, SATURDAY, January dth, 1854. 
Court met pursuant to adjournment. : 
Present: Hon. Edward C. Billings, district judge. 


Myra C. GAINES 
vs. No. 8825. a 
Ciry or New ORLEANS. 


This cause came on to be heard on the intervention and 3d op- 
position of the board of liquidation, Miller & I’inney, for intervenor ; 
A. Goldwhaite and J. Ward Gurley, Jr., for complainant; ©. I. Buck, 
city attorney, not appearing. 

Whereupon the said counsel for the board of liquidation sub- w 
mitted the intervention of said board upon the answers of the 
warnishees and the exhibits annexed, and the court took the same 
under advisement. 


Lule of Compl’t on La. Nat. Bank to Deposit, &e. 


Extract from Minutes. 


NEW ORLEANS, SATURDAY, January Sth, 1884. 


Court met pursuant to adjournment. 
Present: Lon. Edward C. Billings, district Judge. i 


1388 Myra C. GAINES 
vs. No. S825. 
Ciry or NEW ORLEANS. 


This cause came onto be heard on the rule herein taken by the com- 
plainant on The Louisiana National Bank, garnishee, to deposit the 
fund seized herein, and was argued by the counsel for the parties 
respectively, and submitted. 

Whereupon the court took the same under advisement. 


Decree on Intervention of Mrs. Sarah M. King (La. Nat. Bank, Gar- 
nishee). 


Extract from Minutes. 


New ORLEANS, Turespay, February 16th, 1886. 
Court met pursuant to adjournment. 
Present: Ilon. Edward C. Billings, district Judge. 

Myra C. GAINES ) 


US. — 
J , ’ T “INO. S825. 
Ciry or New OrveANS, THe LovuIstana NAT. _— at 


Garnishee. 


This cause came on to be heard on the intervention of Sarah M. 
King, administratrix of the succession of W. W. King, the answers 
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139 — thereto, and the evidence, and after hearing parties, by their 
counsel, upon consideration by the court— 

It is ordered, adjudged, and decreed that the intervenor and third 
opponent, Sarah M. King, administratrix of the succession of W. W. 
King, do have judgment against Tue City of New Orleans and against 
The Louisiana National Bank for one thousand dollars, with interest 
from judicial demand, and that the said sum be paid out of the sum 
of forty thousand dollars admitted to be in the possession of said 
bank by the answers of J. H. Oglesby, president. 

And it is further ordered that the other questions submitted in 
this cause are reserved. 


Order. Louisiana Nat. Bank to Deposit Money in Registry of Court. 
Iixtract from Minutes. 
m New Or,LEANS, WEDNESDAY, February 17th, 1886. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, distriet judge. 
oo) o 


140 Myra CLhark GAINES 
is — 
; m -No. 8825. 
Tir Crty oF New Or:EANS, Tre LovuIstANna NATIONAL [{ vars 
Bank, Garnishees. J 


This cause coming on to be heard on the rule taken upon the gar- 
nishees, The Louisiana Nat. Bank, by complainant’s solicitors and the 
solicitors in the ease of The New Orleans Gas-Light Company v. The 
City of New Orleans et als., No. 10444 of the docket of this court, and 
after hearing counsel for parties upon the consideration of the law 
and evidence, it 1s ordered by the court that the rule be made abso- 
lute, and that the Louisiana National Bank do forthwith pay into 
the registry of this court the sum of forty thousand dollars, less the 
amount decreed to be paid to Mrs. Sarah M. King, executrix of suc- 
cession of W. W. King, entered February 16th, 1886, the said sum 

being the amount deposited with said bank with a special trust 
141 = and admitted by the answers to be in the eustody of the said 
The Louisiana National Bank. 


Order Vacating Order of Feb’y 17 to Deposit, Ke. 
extract from Minutes. 
ne ad > | v " fe 
¥ New Orveans, Iripay, february loth, 1886. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 
Myra Chark GAINES ) 
vs. No. 8825. 
Ciry or NEw ne | 
Ordered, That the order herein entered on the 17th day of I*cb- 
ruary, 1886, making the rule against the Louisiana National Bank, 
garnishees, absolute, and directing said garnishees to pay into the 
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registry of this court the sum of forty thousand dollars, less the 
amount decreed to be paid to Mrs. Sarah M. King, executrix of the 
succession of W. W. King, entered February 16th, 1886, the said 
sum being the amount deposited with the said bank with a special 
trust and admitted by the answers to be in the custody of the said 

bank, be vacated, the parties in interest to be heard by brief 
142 ~—_—- within five days as to the propriety of the court ordering the 

garnishees, under circumstances as this case presents, to de- 
posit said sum in the registry of this court. 


Order. Louisiana Nat. Bank to Deposit Money in Registry of the 
Court. 


Extract from Minutes. 


New Orveans, Monpay, March 15th, 1886. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district Judge. 


Myra CLarnK GAINES 
vs. No. 8825. 
The Ciry or NEw ORLEANS. 


This cause coming on to be heard on the motion of complainant’s 
counsel for the garnishee, The Louisiana National Bank, to show 
‘ause why it, the garnishee, should not be required to pay the forty 
thousand dollars admitted to be held by it for the city of New Or- 
leans into the registry of this court, and the parties thereto having 

been heard by their solicitors, and the Board of Liquidation 
143 appearing, resisting therein by their counsel, and the solicitors 

in cause No. 10444 representing the New Orleans Gas-Light 
Company, appearing herein and joining with plaintiffs in motion, 
and after full consideration of the law and evidence, it is ordered 
by the court that the motion of complainant be allowed and _ that 
the Louisiana National Bank do, within five days, deposit, subject 
to the further order of this court, in the registry of the court the 
sum of forty thousand dollars in the hands of the said The Louisi- 
ana National Bank, deposited by the City of New Orleans, specially 
to be retained under an agreement between the City of New Orleans 
and The Louisville and Nashville R. R. Company, less the amount 
heretofore paid out of said fund to Mrs. Sarah M. King, executrix 
of the estate of Wm. W. King, and that the defendant in motion, 
The Louisiana National Bank, do have notice of this order. 


144 Motion of Lowisiana Nat. Bank for Writ of Error. Filed March 
16th, 1886. 


Myra CLARK GAINES 
vs. No. 8825. 
THe Ciry oF NEw ORLEANS. 


On motion of Henry C. Miller, of counsel for the Louisiana 
National Bank, the garnishee herein, and on suggesting that the 
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said bank is aggrieved by the final deeree rendered in this cause 
on the 15th March, 1886, ordering and adjudging that the said bank 
pay into the registry of the court the sum of forty thousand dollars, 
and on further suggesting that the bank, as garnishee, desires to take 
a writ of error from said decree: 

It is now ordered that the Louisiana National Bank, the gar- 
nishee herein, be allowed a writ of error from said judgment, to be 
a supersedeas and stay execution, returnable to the Supreme Court 
of the United States on the first day of the ensuing term upon said 
bank furnishing bond, according to law, in the sum of ten thousand 
dollars, conditioned as the law directs. 


145 Order. Motion for Writ of Krror Fixed for March 20th, 1886. 
Extract from Minutes. 


New Orveans, Turspay, March 16th, 1886. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district Judge. 


Myra C. GAINES ) 
vs. - No. S825. 
Crry oF New ORLEANS. j 


It is ordered by the court that the motion this day filed by the 
Louisiana National Bank, garnishee herein, for a writ of crror from 
the decree rendered on the 16th March, 1886, to be a supersedeas 
and stay of execution, returnable to the Supreme Court of the 
United States on the first day of the ensuing term thereof, be set 
down for hearing on Saturday, March 20th, 1886, and that counsel 
for parties in Interest be notified thereof. 


Motion for Writ of Error ITeard & Subinitted. 
Iextract from Minutes. 


NEW ORLEANS, SATURDAY, JWarch 20th, 1886. 


Sourt met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


146 Myra Chark GAINES 
Us. . No. SS25. 
Ciry oF NEw Orveans. | 


The motion of the garnishee, The Louisiana National Bank, fora 
writ of error in this cause tooperate — a supersedeas came on this day 
to be heard, and, after hearing argument from counsel for the par- 
ties respectively, was submitted, and the court took time to advise. 


cman a wie os 
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Order. Writ of Error Granted Louisiana National Bank. 
Iextract from Minutes. 


New Orveans, Monpay, March 22d, 1886. 
Court met pursuant to adjournment. 
Present: Ion. E. C. Billings, district judge. 


Myra C. GAINES 
vs. No. 8825. 
Ciry oF New ORLEANS. 


This cause came on to be heard on the motion of the Louisiana 
National Bank, the garnishee herein, for a writ of error from the 
judgment and decree rendered in this cause on the 15th day of 

Mareh, 1885, and was argued by counsel for the parties re- 
147 speetively; whereupon and upon consideration thereof it was 

ordered that said motion be granted, and accordingly that 
the said garnishee herein be allowed a writ of error from said judg- 
ment, to be a supersedeas and stay execution, returnable to the Su- 
preme Court of the United States on the first day of the ensuing 
term upon said bank furnishing bond, according to law, in the sum 
of ten thousand dollars, conditioned as the law directs. 


Bond for Writ of Error of Lowisiana Nationat Bank. Filed March 
24th, 1886. 


Know all men by these presents that we, The Louisiana National 
Bank, as principal, and Joseph H. Oglesby, as surety, are held and 
firmly bound, jointly and severally, unto the heirs and legal rep- 
rescntatives of Myra Clark Gaines, the complainant herein, and of 
her succession, to wit, Hattie L. Whitney, natural tutrix of W. W. 

Whitney, M.G. Whitney,and Zuline Whitney, heirs of said 
148 9 Myra Clark Gaines; James Y. Christmas, natural tutor of W. 
W. Christmas, Rhoda Bb. Christmas, and Louis M. Christ- 
mas, heirs of said Myra Clark Gaines, said tutor administering said 
suecession, and to any other heirs and legal representatives of said 
succession, if any, The Board of Liquidation of the City Debt, The 
City of New Orleans, The New Orleans Gas-Light Company, John 
Klein & Co., intervenor- and parties herein, obligees, and to each of 
said obligees entitled to sue upon this bond, in the full sum of ten 
thousand dollars, lawful money of the United States, to be paid to 
the said Hattie L. Whitney, tutrix, et als., the obligees in this bond, 
and to each and every one of them who may become entitled to sue 
upon and enforee this bond, their certain attorney, executors, ad- 
ministrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 
Sealed with our seals and dated this 24th day of Mareh, in 
149 the year of our Lord one thousand eight hundred and eighty- 
SIX, 
Whereas lately at a circuit court of the United States, fifth judi- 
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cial circuit, holding sessions in and for the eastern district of Lou- 
isiana, in a suit depending in said circuit court wherein Myra Clark 
Gaines is plaintiff and —, judgment was rendered against 
the said Louisiana National Bank, the garnishee, and the said Lou- 
isiana National Bank having obtained a writ of error, and filed a 
copy thereof in the clerk’s office of the said circuit court, to reverse 
the judgment in the aforesaid suit, and a citation directed to the 
said Hattie L. Whitney, tutrix, e¢ als., obligees, citing and admon- 
ishing them to be and appear at the Supreme Court of the United 
States to be holden at Washington the second Monday of October 
next: 
Now, the condition of the above obligation is such that if the said | 
The Louisiana National Bank shall prosecute its writ to eflect 
150 ~—s and answer all damages and cost- if it fail to make — ples 
good, then the above obligation to be void; else to remain in 
full force and virtue. 
Sealed and delivered in the presence of— 


(Signed) THE LOUISIANA NATIONAL 
BANK, rh. $.] 

Per J. H. OGLESBY, Pres’. Th. 8.) 

J. H. OGLESBY. a 


Bond approved. 
(Sig’d) EDWARD C. BILLINGS, Judge. 


(Endorsed on back.) 


UniItTED STATES OF AMERICA, 
Eastern District of Louisiana, has 
Personally appeared Joseph H. Oglesby, who, being duly sworn, 
deposes and says that he is the surety on the within bond; that he 
resides in New Orleans, and is worth the full sum of ten thousand 
dollars over and above all his debts and liabilities and property ex- 
empt from execution. , 


(Signed) J. H. OGLESBY. 
151 Subscribed and sworn before me this 24th day of March’ 
1886. 
(Signed) EK. R. HUNT, 
Commissioner U.S. Circuit Court, 
Eastern District of Louisiana. 


Motion and Order. Appeal Granted Louisiana National Bank. 
| Extract from Minutes. 
New Orveans, THurspay, March 25th, 1886. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


Myra CLARK GAINES 
vs. No. S825. 
City oF New ORLEANS. 


On motion of Henry C. Miller, solicitor for the Louisiana National 
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Bank, and on suggesting that the said Louisiana National Bank is 
advised and believes that there is error to its prejudice in the final 
deerce herein rendered on March 15th, 1886, decreeing that said 
Louisiana National Bank pay the sum of forty thousand dollars 

into the registry of the court, less $1,000 heretofore paid to 
152.) Mrs. King, executrix,and on further suggesting that the said 

Louisiana National Bank desires to obtain an appeal from 
sald deerce, it is now ordered that the said Louisiana National Bank 
be allowed an appeal from said final decree, returnable to the Su- 
preme Court of the United States on the second Monday of October 
next, said appeal to be a supersedeas and to stay execution of said 
final decree, upon the said Louisiana National Bank furnishing bond 
and security in the sum of ten thousand dollars, conditioned as the 
law direets. 


Motion and Order. Appeal Granted Board of Liquidation. 
Ixtract from Minutes. 


New Or.eEANs, THurspay, Jfarch 25th, 1886. 
Court met pursuant to adjournment. 
Present: Ilon. Edward C. Billings, district Judge. 


Myra CLARK GAINES 
vs. No. 8825. 
Ciry oF NEw ORLEANS. 


153 On motion of Henry C. Miller, of counsel for the Board of 

Liquidation of the City Debt, intervenor herein, and on sug- 
vesting that the said intervenor is advised and believes that there 
is error to its prejudice in the final decree herein rendered on the 
loth March, 1586, decreeing that the Louisiana National Bank, gar- 
nishee herein, pay the sum of forty thousand dollars into the reg- 
istry of the court, less $1,000 heretofore paid Mrs. S. M. King, 
executrix, and on further suggesting that said Board of Liquidation 
of the City Debt desires to obtain an appeal, it is now ordered 
that the Board of Liquidation of the City Debt be allowed an appeal 
to review said decree, returnable to the Supreme Court of the United 
States on the second Monday of October next, and said appeal to be 
a superscdceas, and instead and exclusive of said decree, upon the 
said Board of Liquidation of the City Debt furnishing a bond and 
surety in the sum of ten thousand dollars, conditioned as the law 
directs. 


154 Bond for Appeal, Board of Liquidation. Filed March 205th, 
1886. 


Know all men by these presents that we, The Board of Liquidation 
of the City Debt, as principal, and Joseph H. Oglesby, as surety, are 
held and firmly bound, jointly and severally, unto the heirs and 
legal representatives of Myra Clark Gaines and of her succession, to 
wit, Hattie LL. Whitney, natural tutrix of W. W. Whitney, M. G. 
Whitney, and Zuline Whitney, heirs of Myra Clark Gaines; James 


& 
t 
ra 
’ 


tA; . 


edad 
( 


MRS. HATTIE L. WHITNEY ET AL. ) 


Y. Christmas, natural tutor of W. W. Christmas, Rhoda _ B. Christ- 
mas, and Louis M. Christmas, heirs of Myra C. Gaines - said tutor 
and tutrix administering said succession, as appcars by the judg- 
ment of the civil district court of the parish of Orleans herewith 
filed and hereto annexed for reference, and to any other legal repre- 
sentatives of said succession, if any, The City of New Orleans, The 
Louisiana National Bank, The New Orleans Gas-Light Company, 

and John Klein & Company, obligees herein, and to cach 
155 and every of, said obligees entitled to sue upon or interested 

in this bond, in the full and just sum of ten thousand dollars, 
lawful money of the United States of America, to be paid to the said 
Hattie L. Whitney, tutrix, et als., the obligecs afores uid, and to each 
and every of them that may be come entitled to recover on and en- 
force this bond, their heirs, executors, administrators, and Asslons ; 
for which payment, well and truly to be made, we bind oursclves 
and each of us by himself, and each of our heirs, executors, and ad- 
ministrators, firmly by these presents. 

Sealed with our seals and dated the 24th day of March, in the 
year of our Lord eighteen hundred and eighty-six | 

Whereas the said Board of Liquidation of the City Debt having 
heretofore, to wit, on the 24th day of March, 1856, taken an appeal 
to the Supreme Court of the United States from and to reverse the 
deeree rendered on the 15th day of March, 1886, by the cireuit 

court of the United States for the fifth circuit, holding ses- 
156 ~~ sions in and for the eastern district of Louisiana, in the suit 

of Myra Clark Gaines vs. The City of New Orleans, The Lou- 
isiana National Bank, garnishee; The City of New Orleans et als., 
intervenors and parties, ‘No. 8825 of the docket thereof: 

Now, the condition of the above obligation is that if the above- 
bounden The Board of Liguidation of the City Debt shall prosecute 
its said appeal to effect and shall answer all damages and costs if it 
shall fail to make good its plea, then this obligation shall be void ; 
otherwise to remain in full force and virtue. 

Signed, sealed, and delivered in the presence of— 


(Signed) THE BOARD OF LIQUIDATION, 
Pp. J. H. OGLESBY, Pt. [L. s. | 
J. Il. OGLESBY. [L. s. | 


sond approved. 
(S’o'd) EDWARD C. BILLINGS, Judge. 


March 25, 1886. 
Endorsed on back: No. 5825, United States circuit court, 
157 ~—s eastern district of Louisiana. Myra Clark Gaines vs. The 
City of New Orleans. Bond for appeal. 


J II. Oglesby, the surety on within bond, being duly sworn, de- 
poses that he resides in New Orleans, and is worth over and above 
all his debts and lability the sum of ten thousand dollars. 


(Sig'd) J. IL. OGLESBY. 
S—9I86 
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Subseribed and sworn before me March 25th, 1886. 
(S’o"d) ke. R. HUNT, 
Commissioner United States Circuit Court and 
Lastern District of Louisiana. 


Copy of Judg’t, Cuil District Court, Recognizing [Heirs Filed with Bond. 
Filed March 25th, 1886. 


Civil Dist. Court, Parish of Orleans, “ Div. B.” 
Sueeession of Myra CLARK GAINES. No. 138135. 


The petition of Hattie L. Whitney respectfully represents 
158 that she resides in the city of New Orleans and State of Lou- 
isiana; that she is the mother of the minor children, William 
Wallace Whitney, Myra Gaines Whitney, and Zuline Whitney, and 
their natural tutrix, duly qualified according to law; that the said 
minor children are heirs-at-law in conjunction with the minor chil- 
dren of James Y. Christmas of the late Myra Clark Gaines, who died 
in New Orleans on the 9th day of January, 1855, leaving property 
in said city and State; that the said minors Whitney inherit through 
their father, William Wallace Whitney, deceased, the son of the late 
Myra Clark Gaines, and the said minors Christmas inherit through 
their mother, the deceased daughter of Myra Clark Gaines. 

Your petitioner shows that, as the mother and natural tutrix of 
her said minor children and heirs-at-law and representing them, she 
is entitled to administer the succession of Myra Clark Gaines, in 

conjunction with one James Y. Christmas, the natural tutor 
159 ~=of his minor children, William Wallace Christmas, Rhoda 

Bettie Christmas, and Louis Miller Christmas, who has filed 
his petition in this hon. court to administer the succession of Myra 
Clark Gaines as natural tutor and representing his aforenamed chil- 
dren, 

Wherefore petitioner prays that she, Hattie L. Whitney, be recog- 
nized as tutrix of her minor children aforenamed and representing 
them, and as such and in her capacity aforesaid entitled to admin- 
ister the succession of Myra Clark Gaines in conjunction with James 
Y. Christmas, natural tutor of his minor children above named. 

And James Y. Christmas herein intervenes and joins in the prayer 
of the petitioner, Mrs. Hattie L. Whitney, and recognizes her right 
as natural tutrix of her said minor eliildren to the joint adminis- 
tration with him of the succession of Myra Clark Gaines, and prays 
that he also, as natural tutor of his minor children aforesaid, be re- 

cognized as entitled jointly with the said Mrs. Hattie L. 
160 Whitney to the administration of said suecession in his 
capacity aforesaid without further formality or requirements. 
(Signed) A. GOLDWHAITE & 
ai THOMAS J. SE MMES, 
Alt’ys for LTeirs. 
Order. 


Considering the allegations and prayer of the within petition, let 
Mrs. Hattie L. Whitney and James Y. Christmas, natural tutrix and 
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natural tutor of their minor children and grandchildren of Mrs. 
Myra Clark Gaines, be, and they are hereby, authorized in their 
above capacities to administer upon the succession of said Mrs. Myra 
Clark Gaines. 
New Orleans, March 17th, 1886. 
(Signed) W. T. HOUSTON, Judge. 


(4 La. law stamps of 50 cts. each, cancelled.) 


A true copy. | 
[SEAL. ] (Signed) M. A. McDONALD, 
Dy Clerk. 


161 Bond for Appeal of Louisiana National Bank. Filed March 29th, 
1886. 


Kknow all men by these presents that we, The Louisiana National 
Bank, as principal, and Joseph H. Ogle sby, as surety, are held and 
firmly bound, jointly and severally, unto the heirs and legal repre- 
sentatives of Myra Clark Gaines and of her succession, to wit, Hattie 
L. Whitney, natural tutrix of W.W. Whitney, M. G. Whitney, and 
Zuline Whitney, heirs of Myra Clark Gaines; James TV. Christmas, 
natural tutor of W. W. Christmas, Rhoda Bb. Christmas, and Louis 
M. Christmas, heirs of Myra C. Gaines, said tutor and tutrix ad- 
ministering said succession, as appears by the Judgment of the civil 
distriet court of the parish of Orleans herewith filed and hereto an- 
nexed for reference, and to any other legal representatives of said 
succession, ifany, The City of New Orleans, The Board of Liquidation 
of the C ity Debt, The New Orleans Gas-Light Company, and John 

Klein & Co., obligees herein, and to each and every of said 
162 obligees entitled to sue upon or interested in this bond, in 

the full and just sum of ten thousand dollars, lawful money 
of the United States of America, to be paid to the said Hattie L. 
Whitney, tutrix, et als., the obligees aforesaid, and to each and every 
of them that may become entitled to recover and enforce this bond, 
their heirs, executors, administrators, and assigns; for which pay- 
ment, well and truly to be made, we bind ourselves and each of us 
by himself, and each of our heirs, executors, and administrators, 
firmly by these presents. 

Sealed with our seals and dated the 24th day of March, in the 
year of our Lord eighteen hundred and eighty-six. 

Whereas the said The Louisiana National Bank having hereto- 
fore, to wit, on the 24th day of March, 187-, taken an appeal to the 
Supreme Court of the U nited States from and to reverse the decree 
rendered on the 15th day of March, 1586, by the circuit court of the 

United States for the fifth cireuit, hol ding sessions in and for 
163 the eastern district of Louisiana, in the suit ot Myra Clark 

Gaines vs. The City of New Orleans, The Louisiana National 
Bank, garnishee ; The City of New Orleans ef al., intervenor and 
parties, No. S825 of the doc ket thereof: 

Now, the condition of the above obligation is that if the above- 
bounden The Louisiana National bank shall prosecute its said 
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appeal to effect and shall answer all damages and costs if it shall 
fail to make good its plea, then this obligation shall be void ; other- 
wise to remain in full force and virtue. 

Signed, sealed, and delivered in presence of— 


(Signed) THE LOUISIANA NATIONAL BANK. 
J. HW. OGLESBY, Pres’t. L. S. 
J. H. OGLESBY. i. * 


Bond approved. 


(S’o"d) EDWARD C. BILLINGS, Judge. 


Isndorsed on back: No. S825. United States circuit court, eastern 
district of Louisiana. Myra Clark Gaines vs. City of New Orleans. 
Bond for appeal. 


164 J. HL. Oglesby, the surety on the within bond, deposes that 
over and above all his debts and Habilities he is worth the 

sum of ten thousand dollars, and that he resides in New Orleans. 
(Signed) J. UW. OGLESBY. 


Subseribed and sworn before me March 29th, 1886. 
(Signed) Kk. R. HUNT, 
Commisstoner United States Circuit Court, 

Lastern District of Lowisiana. 

165 = Agreement as lo Original Maps to go in Record. Filed July 

21st, 1556. 
U.S. Circuit Court. 
Myra C. GAINES 


vs. l No. 8825. 
City or NEw OrLeans. J 


On appeal of The Louisiana National Bank. 


It is agreed the maps in evidence shall go up in tiie record of ap- 
peal in the original. 
(Signed) TITOS. J. SEMMIS, 


Of Counsel for Appellees. 
166 Copy of Writof Error. Filed in Clerk's Ojjice March 24th, 1886 


UNITED SratTes OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States in and for the fifth circuit 
and holding sessions for the eastern district of Louisiana, Greeting : 


Because in the record and proceedings as also in the rendition 
of the judgment of a plea which is in the said cireuit court before 
you, or some of you, between Myra Clark Gaines, complainant, now 
deceased, her heirs and legal representatives being Hattie L. Whit- 
ney, natural tutrix of W.W. Whitney, M. G. Whitney, and Zulume 
Whitney, heirs of said Myra Clark Gaines; James 'T. Christmas, 


a a 
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natural tutor of W. W. Christmas, Rhoda B. Christmas, and Louis 
M. Christmas, heirs of Myra Clark Gaines, said tutor and tutrix 
administering said succession of Myra Clark Gaines and any other 
legal representatives of her, said M. C. Gaines, and of her sue- 
cession, if any, and The City of New Orleans is the defendant, 
167) Ss The the Louisiana National Bank 1s garnishee, The Board of 
Liquidation of the City Debt, The New Orleans Gas-Light 
Company, and John Klein and Company are intervenors and par- 
ties, a manifest error hath happened, to the great damage of the said 
The Louisiana National Bank, garnishee,as by its complaint appears, 
we, being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being Inspected, 
168 the said Supreme Court may cause further to be done therein 
to correct that error what of right and aceording to the laws 
and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this 24th day of Mareh, in 
the year of our Lord one thousand eight hundred and eighty-six. 

[SEAL. | (Signed) RR. TLUNT, 
Clerk: of the United States Circuit Court 
for the Lastern District of Louisiana. 

Endorsed on back : United States circuit court. No. 8825. Myra 
Clark Gaines versus The City of New Orleans ef als. Writ of error. 
Filed March 24th, 1856. Ik. R. Hunt, clerk. 


Copy of the writ of error herein lodged by The Louisiana National 
Bank, plaintiff in error, for Ifattie L. Whitney, tutrix of tae heirs of 
Myra Clark Gaines; James T. Christmas, tutor of heirs, and other 
defendant- in error named in the writ. 

(S’o’d) HENRY C. MILLER, 
| Alty for PUP in Lrror. 


169 UNITED STATES OF AMERICA: 


Circuit Court of the United States, Fifth Cireuit and Eastern District 
of Louisiana. 
CLERK’S OFFICE. 

I, Edward R. Wunt, clerk of the cireuit court of the United States 
for the fifth cireuit and eastern district of Leutsiana, do hereby cer- 
tify that the foregoing 168 pages contain and form a full, complete, 
true, and perfect transcript of the record and proceedings liad, to- 
gether with all the evidence adduced on the trial, [in] the case of 
Myra Clark Gaines vs. City of New Orleans, Louisiana National 
Bank, garnishee, No. — of the docket of the said court. 
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Witness my hand and the seal of said court, at the city of New 
Orleans, this 12th day of August, A. D. 1886. 
[Seal U.S. Circuit Court for the 5th Circuit & Eastern District of La. ] 


KE. R. HUNT, Clerk. 


[, Edward C. Billings, United States judge for the eastern district 
of Louisiana, do certify that Edward R. Hunt, whose name is signed 
to the above certificate as clerk of the circuit court of the United 
Siates for the fifth cireuit and eastern district of Louisiana, was at 
the time of signing said certificate and is now the clerk of said court ; 
that said certificate is in due form of law, and that full faith and 
eredit are duc to his oflicial attestations as such clerk. 

Given ander my hand, at the city of New Orleans, in said district, 
this 12 day of August, A. D. 1586. 

EDWARD C. BILLINGS, Judge. 


170) = Untrep STATES OF AMERICA, 88° 


The President of the United States to the honorable the judges of 
the cireuit court of the United States in and for the fifth circuit 
and holding sessions forthe eastern district of Louisiana, Greeting : 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said eireuit court before you, 
or some of you, between Myra Clark Gaines, complainant, now de- 
ceased, her heirs and legal representatives being Hattie 1. Whitne Y, 
natural tutrix of W. W. Whitney, M. G. W hitney, and Zulime W hhit- 
ney, heirs of said Myra Clark Gaines s; James Y. Christmas, natural 
tutor of W. W. Christmas, Rhoda B. Christmas, and Louis M. Christ- 
mas, heirs of Myra Clark Gaines, said tutor and tutrix administer- 
Ing said succession of Myra Clark Gaines and any other legal rep- 
resentatives of her, said M. C. Gaines, and of her succession, if any, 
and The City of New Orleans is the defend: ant, The Louisiana Na- 
tional Bank lsananeliions The Board of Liquid lation of the C ity Debt, 
The New Orleans Gas-Light Company,and John Klein & Co. are 
intervenors & parties, a manifest error hath happened, to the great 
damage of thesaid The Louisiana National Bank, the garnishee, as 
by its complaint appears, we, being willing that error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United St: ites, to- 
eether with this writ, so that you have the same at W ashington on 
the second Monday of October next, in the said Supreme Court 
to be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correet that error what of right and according to the 
laws and customs of the United States should be done. 

Witness the Honorable M. Rt. Waite, Chief Justice of the said Su- 
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preme Court of the United States, this 24th day of March, in the 
year of our Lord one thousand eight hundred and eighty-six. 
[Seal U.S. Circuit Court for the 5th Cireuit & Eastern District of La. | 
BE. kh. LUN, 
Clerk of the United States Circuit Court 
for the Lastern District of Louisiana. 


171 {Endorsed :] United States circuit court. No.SS825. Myra 

Clark Gaines versus The City of New Orleans, The Louisiana 
National Bank, garnishee, The Board of Liquidation, & other in- 
tervenors. ‘Writ “of error. Filed March 24, 1886. E. It. Iunt, 
clerk. 


172 THe UNirep STATES OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to Mrs. Hattie L. Whitney, 
natural tutrix of W. W. Whitney, M. G. Whitney, and Zulieme 
Whitney, heirs of Myra Clark Gaines, and as such administering 
the succession of Myra Clark Gaines, Greeting: 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at the city of 
Washington on the second Monday of October next, pursuant to a 
writ of error filed in the clerk’s office of the circuit court of the 
United States for the fifth circuit and eastern district of Louisiana, 
wherein The Louisiana National Bank, garnishee, is plaintiff in 
error and Hattie L. Whitney, natural tutrix of W. W. Whitney, 
M. G. Whitney, and Zulieme W hitney, heirs of Myra Clark Gaines; 
James Y. Christmas, natural tutor of W. W. Christmas, Rhoda B. 
Christmas, and Louis M. Christmas, as heirs of Myra Clark Gaines, 
said tutor and tutrix administering said succession of Myra Clark 
Gaines and any other legal representatives of her, said AM. C. ¢ HUNCS, 
and of her succession, if any; The City of New Orle: ans, Phe Board of 
Liquidation of the C ity Debt, The New Orleans Gas-Light C om pally, 
and John Klein & Co. are defendants in error, to show cause, if any 
there be, why the judgment rendered against the said Louisiana 
National Bank, garnishee, as in said writ mentioned, should not be 
corrected, and why speedy justice should not be done to the partics 
in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 24 day of March, in the 


year of our Lord one thousand eight hundred and elelity-six. 
EDWARD ©. BILLINGS, Judge. 


175 [indorsed :] United States circuit court, castern district of 

Louisiana. No. 8525. The Louisiana National Bank, gar- 
nishee, plaintiff in error, vs. Hattie L. Whitney, tutrix of the heirs 
of Myra Clark Gaines; James T. Christmas, natural tutor of the 
heirs of Myra Clark Gaines; City of New Orleans, Board of Liquida- 
tion of City Debt, New Orleans Gas-Light Company, Jolin Klein & 
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Co., defendants in error. Citation. Filed March 29, 1886. E. R. 
TIunt, clerk. | 
Marshal’s Return. 


Received Mar. 25, 1886, by the U. 8. Marshal, and on the 25 day 
of March, 1886, I served a true duplicate of the within citation in 
error on Mrs. Hattie L. Whitney, natural tutrix of W. W. Whitney, 
M. G. Whitney, and Zerliene Whitney, heirs of Myra Clark Gaines, 
and as such administering the succession of Myra Clark Gaines, 
defendants in error, by handing the same personally to A. Goldth- 
waite, Esq., one of the attornies of record of the defendants in error, 
and leaving the same in his hands in person in the city of New Or- 
leans, the said defendant in error residing out of the eastern district 
of Loutsiana. 

R. B. PLEASANTS, 
U.S. Marshal, £. D. of La. 
JNO. BAKER, 
Dep’ty U. S. Mar. 


John Baker, having [been] duly sworn, doth déspose and say that 


he isa duly qualified dep’ty of RB. Pleasants, U.S. marshal of the 
E. D. of La., and that the return as stated [and] above set fourth is 


true. 
JNO. BAKER, 
Dep ty U. S. Mar. 


Subseribed and sworn before me March 29, 1886. 
Kk. R. HUNT, 
Commissioner United States Circuit Court, 
Eastern District of Louisiana. 


174 Tires Untrep STATES OF AMERICA: 


Cireuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to James Y. Christmas, natural 
tutor of W. W. Christmas, Rhoda B. Christmas, and Louis M. 
Christmas, and as such administering the succession of Myra 
Clark Gaines, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ 
of error filed in the clerk’s office of the circuit court of the United 
States for the fifth cireuit and eastern district of Louisiana, wherein 
The Louisiana National Bank, garnishee, is plaintiff in error and 
Hattie L. Whitney, natural tutrix of W. W. Whitney, M. G. Whit- 
ney, and Zulieme Whitney, heirs of Myra Clark Gaines; James Y. 
Christmas, natural tutor of W. W. Christmas, Rhoda B. Christmas, 
and Louis M. Christmas, as heirs of Myra Clark Gaines, said tutor 
and tutrix administering said succession of Myra Clark Gaines and 
any other legal representative of her, said M. C. Gaines, and of her 
succession, if any; The City of New Orleans, The Board of Liqui- 
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dation of the City Debt, The New Orleans Gas-Light Company, and 
John Klein & Co. are defendants in error, to show cause, if any there 
be, why the Judgment rendered against the said Louisiana National 
Bank, garnishee, as in said writ mentioned, should not be corrected, 
and why speedy justice should not be done to the parties in that 
behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 24 day of March, in the 
year of our Lord one thousand eight hundred and eighty-six. 

EDWARD C. BILLINGS, Judge. 


175 [Endorsed :] United States circuit court, eastern district of 

Louisiana. No. 8825. The Louisiana National Bank, plain- 
tiff in error, vs. Hattie L. Whitney, natural tutrix, &e.; James Y. 
Christmas, natural tutor, &e, ce a/s., defendants in error. Citation. 
Filed Mareh 29, 1856. EE. RR. Hunt, clerk. 


Marshal’s Return. 


Received Mar. 25, 1886, by the U.S. marshal, and on the 25 day 
of March, 1886, I served a true duplicate of the within citation in 
error on James Y. Christmas, natural tutor of W. W. Christmas, 
Rhoda B. Christmas, and Louis M. Christmas, heirs of Myra Clark 
Gaines, and as such administering the succession of Myra Clark 
Gaines, defendants in error, by handing the same personally to A. 
Goldtwhaite, Esq., one of the attornics of record of the defendants 
in error, and leaving the same in his hands in person in the city of 
New Orleans, the said defendant in error residing out of the eastern 
district of Louisiana. 

R. B. PLEASANTS, 
U.S. Marshal, £. D. of La. 
JNO. BAKER, 

Deputy U.S. Marshal. 


John Baker, having [been] duly sworn, doth dispose and say that 
he isa duly qualified dep’ty of R. B. Pleasants, U.S. marshal of the 
eastern district of La., and that the return as stated [and] above sect 


fourth is true. | 
JOUN BAKER. 
Subscribed and sworn before me March 29, 1886. 
k. hk. HUNT, 
Commissioner United States Circuit Court, 
Lastern District of Louisiana. 
176 3 =39‘THe Unitrep STATES OF AMERICA: 
Cireuit Court of the United States, Eastern District of Louisiana. 
The President of the United States to The City of New Orleans, 
Greeting : 
You are hereby cited and admonished to be and appear at a Su- 


preme Court of the United States to be holden at the city of Wash- 
9—D86 
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ington on the second Monday of October next, pursuant to a writ 
of crror filed in the clerk’s oftice of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, wherein 
The Louisiana National Bank, garnishee, is plaintiff in error and 


-~ 


Hattie L. Whitney, natural tutrix of W. W. Whitney, M. G. Whit- y | 
ney, and Zulieme Whitney, heirs of Myra Clark Gaines; James Y. tI 
Christmas, natural tutor of W. W. Christmas, Rhoda Bb. Christmas, I 
and Louis M. Christmas, as heirs of Myra Clark Gaines, said tutor \ 
and tutrix administering said succession of Myra Clark Gaines and | 
f 


any other legal representativ es of her, said M. C. Gaines, and of her 
succes-10n, if any; The City of New Orle ans, The Board of Liquida- 
tion of the City Debt, The New Orleans Gas-Light Company, and 
Joln Klein & Co. are defendants in error, to show cause, 1f any there 
be, why the judgment rendered against the said Louisiana National 
Bank, garnishee, as in said writ mentioned, should not be corrected, 
and why speedy justice should not be done to the parties in that 


ptr ~~ 


behalf. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 24 day of March, in the 


year of our Lord one thousand eight hundred and eighty-six. 


EDWARD C. BILLINGS, Judge. 


177 [| Endorsed :] United States circuit court, eastern district of 
Louisiana. No. 8825. The Louisiana National Bank, gar- | 
nishee, plaintiff in error, vs. Hattie L. Whitney, natural tutrix, &e. - < 


James Y. Christmas, natural tutor, &e., e¢ als., defendants in error. | . 
Citation. Tiled March 29, 1886. E.R. Hunt, clerk. 


Marshal’s Return. 


Received Mar. 25, 1886, by the U.S. marshal, and on the 29th 
March, 1886, I served a true duplicate of the within citation in error 
on The City of New Orleans, defendant in error, by handing same 
to Ilon. J. V. Guillotte, mayor of the said city of New Orleans, in 
person, in the city of New Orleans, & leaving the same in his hands. 

R. B. PLEASANTS, 
U.S. Marsh’l, Kast'n Dist. of La., 
By JNO. BAKER, 
Dep'ty U.S. Mar. 


I, John Baker, having been duly sworn, do depose and say that 
I am a lawful and duly qualified deputy of R.B. Pleasants, United 
States marshal for the eastern district of Louisiana, and that the 
return as stated above is true. 


JNO. BAKER. 


Subseribed and sworn before me March 29, 1886. 
kK. Rk. WUNT, f 

Commissioner United States Circuit Court, 
Kastern District of Louisiana. 


MRS. HATTIE L. WHITNEY ET AL. 


178 THe UNITED STATES OF AMERICA: 
Cireuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to The Board of Liquidation of the 

City Debt, Greeting: : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the cireuit court of the United 
States for the fifth circuit and eastern district of Louisiana, wherein 
The Louisiana National Bank, garnishee, is plaintiff in error and 
Hattie L. Whitney, natural tutrix of W. W. Whitney, M. G. Whit- 
ney, and Zulieme Whitney, heirs of Myra Clark Gaines; James Y. 
Christmas, natural tutor of W. W. Christmas, Rhoda B. Christmas, 
and Louis M. Christinas, as heirs of Myra Clark Gaines, said tutor 
and tutrix administering said succession of Myra Clark Gaines and 
any other legal representatives of her, said M. C. Gaines, and of her 
succession, 1f any; The City of New Orleans, The Board of Liquida- 
tion of the City Debt, The New Orleans Gas-Light Company, and 
John Klein & Co. are defendants in error, to show cause, If any there 
be, why the judgment rendered against the said Louisiana National 
Bank, garnishee, as in said writ mentioned, should not be corrected, 
and why speedy justice should not be done to the parties in that be- 
half. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 24 day of March, in the 
year of our Lord one thousand eight hundred and eighty-six. 

EDWARD C. BILLINGS, Judge. 


179 [ Endorsed :]| United States cireuit court, eastern district of 

Louisiana. No. 8825. The Louisiana National Bank, gar- 
nishee, plaintiff in error, vs. Hattie L. Whitney, natural tutrix, Xe. ; 
James Y. Christmas, natural tutor, &e., ef als., defendants in error. 
Citation. Filed Mareh 29,1886. KE. R. Hunt, clerk. 


Marshal’s Return. 


Reeeived Mar. 25,1886, by the U.S. marshal, and on the 25 day 
of Mareh, 1886, I served a true duplicate of the within citation in 
error on The Board of Liquidation of the City Debt, defendants in 
error, by handing the same to Mr. Joseph H. Oglesby, whom I know 
to be the pr sident of said board of liquidation, and leaving the 
same in his hands at the La. National Bank in the city of New Or- 
leans. 

R. B. PLEASANTS, 
U.S. Mar. of £. D. of La. 
JNO. BAKER, 
Depty U.S. Mar. 


John Baker, having [been] duly sworn, doth dispose and say that 
he isa duly qualified dep-ty of R. B. Pleas sants, U.S. marshal of the 
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eastern district of La., and that the return as stated [and] above set 
fourth is true. 

JOHN BAKER. 


Subseribed and sworn before me March 29, 1SS6. 
I. hk. HONT, 
Commissioner United States Circuit Court, 
Lastern District of Louisiana. 


1SO)) Tare Untrep Sratres or AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to The New Orleans Gas-Light 

Company, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ineton on the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the fifth cireuit and eastern district of Louisiana, wherein 
The Louisiana National Bank, garnishee, is plaintiff in error and 
Hattie L. Whitney, natural tutrix of W. W. Whitney, M. G. Whit- 
ney,and Zulieme Whitney, heirs of Myra Clark Gaines; James Y. 
Christmas, natural tutor of W. W. Christmas, Rhoda B. Christmas, 
and Louis M. Christmas, as heirs of Myra Clark Gaines, said tutor 
and tutrix administering said succession of Myra Clark Gaines and 
any other legal representatives of her, said M. C. Gaines, and of her 
succession, Ifany; The City of New Orleans, The Board of Liquida- 
tion of the City Debt, The New Orleans Gas-Light Company, and 
John Klein & Co. are defendants in error, to show cause, if any there 
be, why the judgement rendered against the said Louisiana National 
Bank, garnishee, as in said writ mentioned, should not be corrected, 
and why speedy justice should not be done to the parties in that 
behalf. 

Witness the Ilonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 24 day of March, in the 
year of our Lord one thousand eight hundred and eighty-six. 


EDWARD C. BILLINGS, Judge. 


1$1 [ ndorsed:] United States circuit court, eastern distriet of 

Loutsiana. No, 5825. The Loulsiana National Bank, gar- 
nishee, plamtil in error, vs. Ilattie L. Whitney, natural tutrix, ete. ; 
James Y. Christmas, natural tutor, e¢ als., defendants in error. Cita- 
tion. Iiled March 29, 1886. Ic. &. Hunt, clerk. 


Marshal’s Return. 


Received Mar. 25, 1886, by the U.S. marshal, and on the 25 day 
of March, 1886, [served a true duplicate of the within citation in 
error on the New Orleans Gas-Light Company, defendant in error, 


MRs. HATTIE L. WHITNEY ET AL. 


by handing the same personally to Mr. Seaward, whom I know to 
be president of said company, in the city of New Orleans. 
Rh. B. PLEASANTS, 
U.S. Marshal, 1. D. of La. 
JNO. ee 
Depty U.S. Mar. 


John Baker, having [been] duly sworn, doth dispose and say that 
he is a duly qualified dep’ty of R. bB. Pleasants, U.S. marshal of 
the eastern district of La., and that the return as stated [and] above 
set fourth is true. 


JOHN BAKER. 


Subseribed and sworn before me March 29, 1886. 
kK. Rh. TUNT, 
Commissioner United States Circuit Court, 
kastern District of Louisiana. 


182 Toure Unirep States OF AMERICA: 


Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to John Klein & Co., Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ 
of error filed in the clerk’s office of the circuit court of the United 
States for the fifth cireuitand eastern district of Louisiana, wherein The 
Louisiana National Bax, garnishee, is plaintiffin crror and ITfattie 
LL. Whitney, natural tutrix of WV. W. W hitney, M. G. Whitney, and 
Zulieme W hitney , heirs of Myra Clark Gaines; James Y. Cliristmas, 
natural tutor of W. W. Christmas, Rhoda B. Christmas, and Louis 
M. Christmas, as heirs of Myra Clark Gaines, said tutor and tutrix 
administering said succession of Myra Clark Gaines and any other 
legal represent: itives of her, said M.C. Gaines, and of her succession, 
if any; The City of New Orleans, The Board of Liquidation of the 
City Debt, The New Orleans G: as-L ight Company, and John Wlein 
& Co. are ‘defendants In error, to show cause, If any there be, why 
the judgement rendered against the said Louisiana National Bank, 
earnishee, as in said writ mentioned, should not be corrected, and 
why speedy Justice should not be done to the parties in that behalf, 

Witness the IHLonorable Morrison R. Waite, Chief Justiee of the 
Supreme Court of the United States, this 24 day of March, in 
the year of our Lord one thousand eight hundred and cighty-six. 


EDWARD C. BILLINGS, Judge. 


185 [Indorsed:] United States circuit court, eastern district of 

Louisiana. No. 8825. The Louisiana National Bank, ear- 
nishee, plaintiff in error, vs. Hattie L. Whitney, natural tutrix ; 
James Y. Christmas, natural tutrce, ef a/s., defendants in error.  Cita- 
tion. Tiled March 29, 1886. I. Rt. Tlunt, clerk. 


THE LOUISIANA NATIONAL BANK, &C., VS. 


Marshal’s Return. 


Reeeived Mar. 25, 1886, by the U. S. marshal, and on the 25 day 
of March, 1886, I served a true duplicate of the within citation in 
error on John Klein & Co., defendants in error, by handing the same 
to Mr. John Klein in person in in the city of New Orleans. 

R. B. PLEASANTS, 
U.S. Marshal, i. D. of La. 
JNO. BAKER, 

Dep’ty U. S. Mar. 


John Baker, having [been] duly sworn, doth dispose and say that 
heis a duly qualified dep’ty of R. B. Pleasants, U.S. marshal of the 
eastern district of La., and that the return as stated [and] above set 


fourth is true. 
JOHN BAKER. 


Subscribed and sworn before me March 29, 1886. 
k. Rk. HUNT, 
Commissioner United States Circuit Court, 
Eastern District of Lowistana. 


184. Ture Unitrep Stares or AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to Hattie L. Whitney, natural 
tutrix of W. W. Whitney, M.G. Whitney, and Zulieme Whitney, 
and as such administering succession of Myra Clark Gaines, 
Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a motion 
& order for an appeal entered «& filed in the clerk’s office of the cir- 
cuit court of the United States for the fifth circuit and eastern dis- 
trict of Louisiana, wherein in the suit wherein Hattie L. Whitney, 
natural tutrix of W. W. Whitney, M. G. Whitney, and Zulieme 
Whitney, heirs of said Myra Clark Gaines; James Y. Christmas, 
natural tutor of W. W. Christmas, Rhoda B. Christmas, and Louis 
M. Christmas, as heirs of Myra Clark Gaines, said tutor and tutrix 
administering said succession of Myra Clark Gaines and any other 
legal representatives of her, said M. C. Gaines, and of her succes- 
sion, 1f any, complainants; The City of New Orleans, defendant ; 
The Louisiana National Bank, garnishee; The New Orleans Gas- 
Light Company, John Klein & Co., intervenors, are appellees, 
and The Board of Liquidation of the City Debt, intervenor, 1s appel- 
lant, to show cause, if any there be, why the decree rendered against 
the said Louisiana National Bank, garnishee, as in said motion for 
appeal mentioned, should not be corrected, and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Houorable Morrison R. Waite, Chief Justice of the 
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Supreme Court of the United States, this 26 day of March, in the 
year of our Lord one thousand cight hundred and eighty-six. 
EDWARD C. BILLINGS, Judge. 


185 [Endorsed :] United States cireuit court. No. 8825. Myra 
Clark Gaines vs. City of New Orleans eé als. Citation of ap- 
peal. Filed March 29, 1886. E. R. Hunt, clerk. 


Marshal’s Return. 


teceived Mar. 27, 1881, by the U.S. marshal, and on the 27th 
March, 1886, | served a true duplicate of the within citation of ap- 
peal on Mrs. Hattie L. Whitney, natural tutrix of W. W. Whitney, 
M. G. Whitney, and Zulienne Whitney, and as such administering 
succession of Myra Clark Gaines, defendant herein, by handing the 
same personally to Mr. A. Goldthwaite, one of the attornies of rec- 
ord of the defendants, and leaving the saine in his hands in the city 
of New Orleans, the said defendant residing out of the eastern dist. 


of Louisiana. 
R. B. PLEASANTS, 
U. S. Marsh’l, astern Dist. of La., 
a | By JOHN BAKER, | 
iB Depty U.S. Mar. 


I, John Baker, being duly sworn, do depose and say that Iam a 
lawful & duly qualified deputy of RK. B. Pleasants, U. 8. marshal 
east’n dist. of La., and that the return as above stated is true & 


correct. 
JOUN BAKER. 


Subseribed and sworn before me March 29, 1886. 
EK. R. HUNT, 
Commissioner United States Circuit Court, 
Eastern District of Louisiana. 


186 Tuer UNITED STATES OF AMERICA: - 


Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to James Y. Christmas, natural 
tutor of W. W. Christmas, Rhoda B. Christmas, and Louis M. 
Christmas, and as such administering the succession of Myra 
Clark Gaines, Greeting: 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at the city of 
Washington on the second Monday of October next, pursuant to a 
motion & order for an appeal entered and filed in the clerk’s office 
of the circuit court of the United States for the fifth circuit and 
eastern district of Louisiana, in the suit wherein Hattie L. Whitney, 
natural tutrix of W. W. Whitney, M. G. Whitney, and Zulieme 
Whitney, heirs of said Myra Clark Gaines; James Y. Christmas, 
natural tutor of W. W. Christmas, Rhoda B. Christmas, and Louis 
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M. Christmas, as heirs of Myra Clark Gaines, said tutor and tutrix 
administering said succession of Myra Clark Gaines and anv other 
legal representatives of her, said M. C. Gaines, and of her succession, 
if any, complainants; The City of New Orleans, defendant; The 
Louisiana National Bank, garnishee; The New Orleans Gas- 
Light Company, John Klein & Co. _intervenors, are appellees, and 
The Board of Liquidation of the City Debt, intervenor, 1s appellant, 
to show cause, if any there be, why the decree rendered ; against the 
said Louisiana National B sank, garnishee, as in said motion for ap- 
peal mentioned, should not be corrected, and why speedy Justice 
should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 26 day of March, in the 
year of our Lord one thousand eight hundred and eighty-six. 


EDWARD GC. BILL INGS, Judge. 


187 [Endorsed:] United States circuit court, eastern district of 

Louisiana. No. 8825. Myra Clark Gaines vs. City of New 
Orleans ct als. Citation of appeal. Filed March 29, 1886. EE. ht. 
Hunt, clerk. 


Marshal's Return. 


Received Mar. 27, 1886, by the U.S. marshal, and on the 27th 
March, 1886, I served a true duplicate of the within citation of ap- 


peal on James Y. Christmas, natural tutor of W. W. Christmas, 
Rhoda B. Christmas, and Louis M. Christmas, and as such admin- 
istering the succession of Myra Clark Gaines, defendants herein, by 
handing same personally to A. Goldthwaite, Esq., one of the attor- 
nies of record of the defendants, and leaving the same in his hands 
in the city of New Orleans, the said defendants residing out of the 
astern district of Louisiana. 
Rh. B. PLEASANTS, 
U.S. Marsh’l, Kastern Dist. of Louisiana, 
By JNO. BAKER, 
Depty U. S. Mar. 


I, John Baker, being duly sworn, do depose and say that I ama 
lawful and duly qualified deputy of R. B. Pleasants, U.S. marshal, 
eastern district of Louisiana, and that the return as above stated is 
true and correct. 


JOHN BAKER. 


Subseribed and sworn before me March 29, 1886. 
Kk. Rk. HUNT, 
Commissioner United States Circuit ( ourt, 
Eastern District of Louisiana. 


“ Tec lee RS. Ge ee D8 ETE Ee HR Ae OF ated 


MRS. HATTIE L. WHITNEY ET AL. 


188 THe UNITED STATES OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana, 


The President of the United States to The City of New Orleans, 

Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant toa motion 
& order for an appeal entered & filed in the clerk’s office of the 
circuit court of the United States for the fifth circuit and eastern 
district of Louisiana, in the suit wherein Hattie L. Whitney, natural 
tutrix of W. W. Whitney, M. G. Whitney, and Zulieme Whitney, 
heirs of said Mvra Clark Gaines; James Y. Christmas, natural tutor 
of W. W. Christmas, Rhoda B. Christmas, and Louis M. Christmas, 
as heirs of Myra Clark Gaines, said tutor and tutrix administering 
said succession of Myra Clark Gaines and any other legal repre- 
sentative of her, said M. C. Gaines, and of her succession, if any, 
complainants, The City of New Orleans defendant ; The Louisiana 
National Bank, garnishee; The New Orleans Gas-Light Company, 
John Klein & Co., intervenors, are appellees, and The Board of 
Liquidation of the City Debt, intervenor, is appellant, to show cause, 
if any there be, why the decree rendered against the said Louisiana 
National Bank, garnishee, as in said motion for appeal mentioned, 
should not be eorrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 26 day of March, in the 
year of our Lord one thousand eight hundred and eighty-six. 


EDWARD GC. BILLINGS, Judge. 


189 [Endorsed :] United States circuit court, eastern district of 

Louisiana. No. 8825. Myra Clark Gaines vs. City of New 
Orleans ct als. Citation of appeal. Filed March 29, 1886. I. R. 
Hunt, clerk. 


Marshal’s Return. 


Reeeived Mar. 27, 1886, by the U. S. marshal, and on the 29th 
March, 1886, I served a true duplicate of the within citation of ap- 
peal on The City of New Orleans, defendant herein, by handing same 
to the Hon’ble J. V. Guillotte, mavor of the said city of New Or- 
leans, in person in the city of New Orieans, & leaving the same in 
his hands. 

R. B. PLEASANTS, 
U.S. Marsh'l, astern Dist. of Louisiana, 
By JNO. BAKER, 
Dep'ty U.S. Mar. 


I, John Baker, having been duly sworn, do depose and say that 
Iam a lawful and duly qualified deputy of R. B. Pleasants, U. S. 
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marshal for the east’n dist. of La.. and that the return as above 
stated is true & correct. 


JNO. BAKER. 


Subseribed and sworn before me March 29, 1886. 
Kk. Rk. IUNT, 
Commissioner United States Circuit Court, 
Lastern District of Loursiana. 


190 Tue UNITED STATES OF AMERICA: 
Cireuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to The Louisiana National Bank, 

Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a motion 
& order for an appeal entered & filed in the clerk’s office of the cir- 
cuit court of the United States for the fifth cireuit and eastern dis- 
trict of Louisiana, wherein in the suit wherein Hattie L. Whitnev, 
natural tutrix of W. W. Whitney, M.G. Whitney, and Zulieme Whit- 
ney, heirs of said Myra Clark Gaines ; James Y. Christmas, natural 
tutor of W. W. Christmas, Rhoda B. Christmas, and Louis M. Christ- 
mas, as heirs of Myra Clark Gaines, said tutor and tutrix adminis- 
tering said succession of Myra Clark Gaines and any other legal 
representatives of her, said M. C. Gaines, and of her succession, if 
any, complainants; The City of New Orleans, defendant ; The Lou- 
isiana National Bank, garnishee; The New Orleans Gas Light Com- 
pany, John Klein & Co., intervenors, are appellees, and The Board 
of Liquidation of the City Debt, intervenor, is appellant, to show 
eause, If any there be, why the decree rendered against the said 
Louisiana National Bank, garnishee, as in said motion for appeal 
mentioned should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Ifonorabie Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 26 day of March, in the 
year of our Lord one thousand eight hundred and eighty-six. 


EDWARD GC. BILLINGS, Judge. 


191 | zndorsed:] United States circuit court, eastern district of 

Louisiana. No. 8825. Myra Clark Gaines vs. City of New 
Orleans ef als. Citation of appeal. Failed March 29, 1886. E.R. 
Hunt, clerk. 


Marshal’s Return. 


Reeeived March 27, 1886, by the U.S. marshal, and on the 27th 
March, 1886, I served a true duplicate of the within citation of 
appeal on the Louisiana National Bank of this city, defendants 
herein, by handing same to Mr. Jos. WH. Oglesby in person, whom I 


MRS. HATTIE L. WHITNEY ET AL. 7) 
know to be president of said bank, and leaving the same in his 
hands. 
R. B. PLEASANTS, 
U.S. Marshal, astern Dist. of Louisiana, 
By JNO. BAKER, 
Depty U. S. Mar. 


I, John Baker, being duly sworn, do depose and say that Iam a 
lawful and duly qualified deputy of R. B. Pleasants, U.S. marshal, 
eastern dist. of La., and that the return as above stated is true and 
correct. 


Subseribed and sworn before me March 29, 1SS6. 
Kk. R. HUNT, 
Commissioner United States Circuit Court, 
District of Lowisiana. 


192. Tue UNITED STATES OF AMERICA: 

Circuit Court of the United States, Eastern District of Louisiana. 

The President of the United States to The New Orleans Gas-Light 
Company, Greeting: 


You are hereby cited and admonished to be and — at a Su- 
preme Court of the United States to be holden at the city of Wash- 


ington on the second Monday of October next, pursuant to a motion 
& order for an appeal entered & filed in the clerk’s office of the cir- 
cuit court of the United States for the fifth circuit and eastern dis- 
trict of Louisiana, in the suit wherein Hattie L. Whitney, natural 
tutrix of W. W. W hitney, M. G. Whitney, and Zulieme Whitne Vv, 
heirs of said Myra Clark ‘Gaines: James Y. Christmas, natural tutor 
of W. W. Christmas, Rhoda B. Christmas, and Louis M. Christmas, 
as heirs of Myra Clark Gaines, said tutor and tutrix administering 
said succession of Mvra Clark Gaines and any other legal repre- 
sentatives of her, said M. C. Gaines, and of her succession, 1f any, 
complainants; The City of New Orleans, defendant; The Louisiana 
National Bank, earnishee ; The New Orleans Gas-Ligh it Company, 
John Klein & Co. intervenors, are appellees, and The Board of 
Liquidation of the City Debt, intervenor, 1s appellant, to show cause, 
if any there be, why the deeree rendered against the said Louisiana 
National Bank, garnishee, as in said motion for appeal mentioned, 
should not be corrected, and why speedy justice should not be done 
_to the parties in tha. behalf. 

Witness the Honcrable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 26 day of. March, in the 
year of our Lord one thousand eight hundred and eighty-six. 


EDWARD C. BILLINGS, Judge. 


193 [ Iendorsed :] United States circuit court, eastern district of 

Louisiana. No. $8825. Myra Clark Gaines vs. City of New 
Orleans ef als. Citation of appeal. Filed March 29, 1Ss6. ELL. 
Hunt, clerk. 


THEE LOUISIANA NATIONAL BANK, &¢., VS. 


Marshal’s Return. 


Reeeived Mar. 27, 1886, by the U. 8S. marshal, and on the 27th 
March, 1886, I served a (ruc duplicate of the within citation of ap- 
peal on The New Orleans Gas-Light Company, defendant herein, by 
handing same to Mr. Sieward in person, whom I know to be the 
president of said N. O. Gas-Light Company, & leaving the same in 
his hands in New Orleans. 


R. B. PLEASANTS, 
U.S. Marshal, astern District of La., 
By JNO. BAKER, 
Depty U. S. Mar. 


I, John Baker, being duly sworn, do depose and say that Tama 
lawful and duly. qui alified deputy of RB. Pleasants, U. S. marshal 
eastern dist. of La., and that the return as above stated is true & 


correct. 
JNO. BAKER. 


Subseribed and sworn before me March 29, 1886. 
Kk. R. HUNT, 
Commissioner United States Circuit Court, 
Eastern District of Louisiana. 


194 True Unitrep States oF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to John Klein & Co., Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next , pursu: int toa motion 
& order for an appeal entered & filed in the clerk’s office of the eir- 
euit court of the United States for the fifth eireuit and eastern dis- 
trict of Louisiana, in the suit wherein Hattie L. Whitney, natural 
tutrix of W. W. Whitney, M. G. Whitney, and Zulieme Whitney, 
heirs of said Myra Clark Gaines; James Y. Christmas, natural tutor 
of W. W. Christmas, Rhoda B. Christmas, and Louis M. Christmas, 
as heirs of Myra Clark Gaines, said tutor and tutrix administering 
said succession of Myra Clark Gaines and any other legal representa 
tives of her, said M. C. Gaines, and of her succession, if any, com- 
plainants; The City of New Orleans, defendant ; The Louisiana 
National Bank, garnishee; The New Orleans Gas-Light Company, 
John Klein & Co., intervenors, are appellees, and The Board ° 
of Liquidation of the City Debt, intervenor, 1s appellant, to show 
eause, if any there be, why the decree rendered against the said 
Louisiana National Bank, garnishee, as in said motion for appeal 
mentioned, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the IHfonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 26 day of March, in the 
year of our Lord one thousand eight hundred and eighty-six. 


EDWARD C. BILLINGS, Judge. 


MRS. HATTIE L. WHITNEY ET AL. id 
[Endorsed :] United States circuit court, eastern district of 
Louisiana. No. 8825. Myra Clark Gaines vs. City of New 
Orleans et als. Citation of appeal. Filed March 29, 1886. 
KK. R. HUNT, Clerk. 


Marshal’s Return. 


teceived Mar. 27, 1886, by the U.S. marshal, and on the 27th 
March, 1886, I served a true duplicate of the within citation of 
appeal on John Klein & Co., defendants herein, by handing same 
to Mr. John Klein in person in the city of New Orleans and leaving 
same In his hands. 


R. B. PLEASANTS, 
U.S. Mars’, Eastern Dist. of La., 
By JOHN BAKER, 
Dept'y U.S. Mar. 


I, John Baker, being duly sworn, do depose and say that Iam a 
lawful and duly qualified deputy of R. B. Pleasants, U.S. marshal 
astern dist. of La., and that the return as above stated is true & 
correct. 


é 


Subseribed and sworn before me March 29, 1886. 
kc. R. HUNT, 
Commissioner United States Circuit Court, 
Eastern District of Louisiana. 


196 $THe Unirep Srates oF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to John Klein & Co., Greeting : 

You are hereby cited and admonished to be and appear ata Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursiant to a motion 
& order for an appeal entered & filed in the clerk’s office of the cir- 
cuit court of the United States for the fifth circuit and eastern dis- 
trict of Louisiana, in the suit wherein Hattie L. Whitney, natural 
tutrix of W. W. Whitney, M. G. Whitney, and Zulieme Whitney, 
heirs of said Myra Clark Gaines; James Y. Christmas, natural tutor 
of W. W. Christmas, Rhoda B. Christmas, and Louis M. Christmas, 
as heirs of Myra Clark Gaines, said tutor and tutrix administering 
said succession of Myra Clark Gaines and any other legal representa- 
tives of her, said M. C. Gaines, and of her succession, if any, com- 
plainants; The City of New Orleans, defendant; The Board of Liqui- 
dation of the City Debt, The New Orleans Gas-Light Company, 
John Klein & Co., intervenors, are appellees, and ‘Phe Louisiana 
National Bank, garnishee, is appellant, to show cause, if any there 
be, why the decree rendered against the said Louisiana National 
Bank, garnishee, as in said motion for appeal mentioned, should 
not be corrected, and why speedy justice should not be done to the 
parties In that behalf. | 


at @) 
( 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 29 day of March, in the 


year of our Lord one thousand eight hundred and eighty-six. 


EDWARD CG. BILLINGS, Judge. 


197 [ indorsed :] United States circuit court, eastern district of 
Louisiana. No. 8825. Myra Clark Gaines vs. City of New 
Orleans et als. Citation of appeal. Filed April 6, 1886. Hl. J. 


Carter, d’y clerk. 
Marshal’s Return. 


Received Mar. 30, 1886, by the U. S. Marshal, and on the 30 
March, 1886, I served a true duplicate of the within citation of ap- 
peal on John Khen & Co., appellees herein, by handing same to 
Mr. John Klien in person, one of the members of said firm, and 


leaving same in his hands in the city of New Orleans. 
R. B. PLEASANTS, 
U.S. Ml, £. D. of La., 
By JNO. BAKER, 
Depty U.S. Mar. 


I, John Baker, being duly sworn, do depose and say that Tama 
duly qualified deputy of Rt. B. Pleasants, U.S. marsh’! for the eastern 
district of Louisiana, and that the return of service as above set 
forth is true & correct. 


JOHN BAKER. 


Sworn to and subscribed before me this 6th day of April, 1886. 
H. J. CARTER, 

Deputy Clerk U.S. Circuit Court, 

astern District of Louisiana. 


19S) Tire Untrep States oF AMERICA: 
Cireuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to Hattie L. Whitney, natural 
tutrix of W. W. Whitney, M. G. Whitney, and Zulieme Whitney, 
and as such administering the succession of Myra Clark Gaines, 
Crrecting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a motion 
& order for an appeal entered and filed in’ the clerk’s office of the 
circuit court of the United States for the fifth cireuit and eastern 
district of Louisiana, in the suit wherein Hattie L. Whitney, natural 
tutrix of W. W. Whitney, M. G. Whitney, and Zulieme Whitney, 
heirs of said Myra Clark Gaines; James Y. Christmas, natural tutor 
of W. W. Christmas, Rhoda B. Christmas, and Louis M. Christmas, 
as heirs of Myra Clark Gaines, said tutor and tutrix administering 
said suecession of Myra Clark Gaines and any other legal repre- 
sentatives of her, said M. C. Gaines, and of her succession, if any, 
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complainants; The City of New Orleans, defendant; The Board of 
Liquidation of the City Debt, The New Orleans Gas-Light Company, | 
John Klein & Co., intervenors, are appellees, and The Louisiana 
National Bank, garnishee, is appellant, to show cause, if any there 
be, why the decree rendered against the said Louisiana National 
Bank, garnishee, as in said motion for appeal mentioned, should 
not be corrected, and why speedy justice should not be done tc the 
1 parties in that behalf. 
i Witness the Honorable Morrison R. Waite, Chief Justice of the 
a Supreme Court of the United States, this 29 day of March, in the 


year of our Lord one thousand eight hundred and eighty-six. 
EDWARD C. BIL LINGS, Judge. 


199 [endorsed :] United States circuit court, eastern district of 
if Louisiana. No. 8825. Myra Clark Gaines vs. City of New 
: Orleans et als. Citation of appeal. Filed April 6, 1886. HL. J. 
Carter, d’y clerk. 

Marshal’s Return. 


a: Received Mar. 30, 1886, by the U.S. marshal, and on the 30th 
: March, 1886, I served a true duplicate of within citation of appeal 
on Mrs. Hattie L. Whitney, natural turix of W. W. Whitney, ML. 
G. Whitney, and Zulienne Whitney, heirs of Myra Clark Gaines, 
and as such administering the succession of Myra Clark Gaines, 
appellee herein, by handing the same personaliy to A. Goldtwhaite, 
one of the attorneys of record of the defendant, and leaving the 
same in his hands in person in the city of New Orleans, the said 
appellee, Hattie L. Whitney, residiig out of the eastern district of 
Louisiana. 


R. B. PLEASANTS, 
U.S. Ml, Bb. D. of Lea., 
By JNO. BAKER, 
Dep ty U.S. Mar. 


I, John Baker, being daly sworn, do depose and say that Tama 
duly qualified deputy of RK. B. Pleasants, United States marshal 
eastern distriet of Louisiana, and that the return of service as above 
stated is true and correct. 

JOHN BAKER. 


Sworn to and subscribed before me this 6th day April, 1SS6. 
H. J. CARTER, 
Deputy Clerk U.S. Circuit Court, 
Yastern District of La. 


THe Unitep STATES OF AMERICA: 


States, Eastern District of Louisiana. 
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Circuit Court of the United 


The President of the United States to James Y. Christmas, natural 
tutor of W. W. Christmas, Rhoda: B. Christmas, and Louis M. 
Christmas, and as such administering the succession of Myra 
Clark Gaines, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 


SO THE LOUISIANA NATIONAL BANK, &¢., VS. 


preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a motion 
& order for an appeal entered and filed in the clerk’s office of the 
circuit court of the United States for the fifth circuit and eastern 
district of Louisiana, in the suit wherein Ilattie L. Whitney, natural 
tutrix of W. W. Whitney, M. G. Whitney, and Zulieme Whitney, 
heirs of said Myra Clark Gaines; James Y. Christmas, natural tutor 
of W. W. Christmas, Rhoda B. Christmas, and Louis M. Christmas, 
as heirs of Myra Clark Gaines, said tutor and tutrix administering 
said suecession of Myra Clark Gaines and any other legal representa- 
tives of her, said M. C. Gaines, and of her succession, 1f any, com- 
plainants; The City of New Orleans, defendant; The Board of 
Liquidation of the City Debt, The New Orleans Gas-Light Com- 
pany, John Klein & Co., intervenors, are appellees, and The Louisi- 
ana National Bank, garnishee, is appellant, to show cause, if any 
there be, why the decree rendered against the said Louisiana 
National Bank, garnishee, as in said motion for appeal mentioned, 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Ilonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States this 29 day of March, in the 
year of our Lord one thousand eight hundred and eighty-six. 


EDWARD GC. BILLINGS, Judge. 


201 [ Endorsed :] United States circuit court, eastern district of 

Louisiana. No. $8525.) Myra Clark Gaines vs. City of New 
Orleans ct als. Citation of appeal. Filed April 6, 1886. TL. J. 
Carter, d’y clerk. 


Marshal's Return. 


aa 


Reeeived Mar. 30, 1886, by the U.S. marshal, and on the 30th 
March, 1886, I served a true duplicate of the within citation of ap- 
peal on James Y. Christmas, natural tutor of W. W. Christmas, 
Rhoda B. Christmas, and Louis M. Christmas and as such admin- 
istering the succession of Myra Clark Gaines, appellee herein, by 
handing same personally to A. Goldthwait, one of the attorneys 
of record of the defendant, and leaving the same in his hands in 
person in the city of New Orleans, the said appellee, James Y. 
Christmas, residing out of the eastern district of Louisiana. 

R. B. PLEASANTS, 
U.S. Marsh’l, f. D. of La. 
By JNO. BAKER, 
Dep'ty U. S. Mar. 


I, John Baker, being duly sworn, do depose and say that I am a 
duly qualified deputy of R. B. Pleasants, United States marshal, 
eastern district of Louisiana, and that the return of service as above 


stated is true and correct. 
JOHN BAKER. 


Mts. IATVTIE L. WHITNEY ET AL. S! 


Sworn to and subscribed before me this 6th day of April, 1SS6. 
Hf. J. CARTER, 
Deputy Clerk U.S. Cirenit Court, 
Kastern District of Louisiana. 


202 THe Unitrep States OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to The City of New Orleans, 

Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ton on the second Monday of October next, pursuant to a motion & 
order for an appeal entered & filed in the clerk’s office of the circuit 
court of the United States for the fifth cireuit and eastern district 
of Louisiana, in the suit wherein Hattie L. Whitney, natural tutrix 
of W. W. Whitney, M. G. Whitney, and Zulieme Whitney, heirs of 
said Myra Clark Gaines; James Y. Christmas, natural tutor of WW. 
Christmas, Rhoda B. Christmas, and Louis M. Christmas, as heirs of 
Myra Clark Gaines, said tutor and tutrix administering said sue- 
eession of Myra Clark Gaines and any other legal representatives of 
her, said M. C. Gaines, and of her succession, if any, complainants; 
The City of New Orleans, defendant; The Board of Liquidation of 
the City Debt, The New Orleans Gas-Light Company, John Klein 
& Co., intervenors, are appellees, and The Louisiana National Bank, 
garnishee, is appellant, to show cause, 1f any there be, why the decree 
rendered against the said Louisiana National Bank, @arnishee,as m 
said motion for appeal mentioned, should not be corrected, and’ why 
speedy justice should not be done to the parties in that behalf, 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 20 day of March, in the 
year of our Lord one thousand eight hundred and eighty-six. 


EDWARD C. BILLINGS, Judge. 


[Endorsed :] United States circuit court, eastern district of 

Louisiana. No. 8825. Myra Clark Gaines vs. The City of 
New Orleans ed als. Citation of appeal. Filed April 6,1886. TT. J, 
Carter, d’y clerk. 


Marshal’s Return. 


Received Mar. 30, 1886, by the U.S. marshal, and on the 2nd 
April, 1886, I served a true duplicate of the within citation ot ap) 
peal on The City of New Orleans, appel-ee herein, by handing same 
to the Hon’ble J. V. Guillotte, mayor of said city of New Orleans. 
in person, and leaving the same in his hands in said city of New 
Orleans. 

kh. B. PLEASANTS, 
U.S. Ml, B.D. of La. 
By JNO. BAKER, | 
Depty U.S. Mar. 


82 THE LOUISIANA NATIONAL BANK, &@., VS. 


I, John Baker, being duly sworn, do depose and say that I am a 
duly qualified deputy of R. Bb. Pleasants, U.S. marshal for the east- 
ern district of Louisiana, and that the return of service as above 
set forth is true & correct. 


JOHN BAKER. 


Sworn to and subscribed before me this 6th day of April, 1886. 
H. J. CARTER, 
Deputy Clerk U.S. Circuit Court, 
Lastern District of Lowisiana. 


204 Tur Unxrrep States OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to The Board of Liquidation of the 
City Debt, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a motion 
& order for an appeal entered & filed in the clerk’s office of the cir- 
cuit court of the United States for the fifth circuit and eastern dis- 
trict of Louisiana. in the suit wherein Ilattie L. Whitney, natural 
tutrix of W. W. Whitney, M.G. Whitney, and Zuheme Whitney, 
heirs of said Myra Clark Gaines; James Y. Christmas, natural tutor 
of W. W. Christmas, Rhoda B. Christmas, and Louis M. Christmas, 
as heirs of Myra Clark Gaines, said tutor and tutrix administering 
said succession of Myra Clark Gaines and any other legal represent- 
atives of her, said M. C. Gaines, and of her succession, if any, com- 
plainants; The City of New Orleans, defendant ; The Board of Liq- 
uidation of the City Debt, The New Orleans Gas-Light Company, 
John Klein & Co., intervenors, are appellees, and The Louisiana Na- 
tional Bank, garnishee, is appellant, to show cause, if any there be, 
why the decree rendered against the said Louisiana National Bank, 
garnishee, as In said motion for appeal mentioned, should not be 
corrected and why speedy justice should not be done to the parties 
in that behalf. 

Witness the ITonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 20 day of March, in the 
year of our Lord one thousand eight hundred and eighty-six. 


EDWARD C. BILLINGS, Judge. 


205 [endorsed :] United States circuit court, eastern district of 
Louisiana. No. 8825. Myra Clark Gaines vs. City of New 
Orleans ¢f a/s. Citation of appeal. Filed April 6, 1886. H. J. Car- 
ter, d’y clerk. 
Marshals Iteturn. 


Received Mar. 50, 1886, by the U. S. marshal, and on the 30th 
March, 1886, I served a true duplicate of the within citation of ap- 
peal on The Board of Liquidation of the City Debt, appel-ce herein, 
by handing the same to Mr. Jos. Hl. Oglesby, whom I know to be 
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president of said corporation, in person, & leaving same in his hands 
in New Orleans. 
_— R. B. PLEASANTS, 
| US. Ml, b. D. of La., 
By JNO. BAKER, 
Deputy U. S. Mar. 


I, John Baker, being duly sworn, do depose and say that Iam a 
) duly qualified deputy of Rh. b. Pleasants, U.S. marshal eastern dis- 
trict of Louisiana, and that the return of service as above set forth 
is true and correct. 
JOHN BAKER. 


Sworn to and subscribed before me this 6th day of April, 1886. 
HT. J. CARTER, 
Deputy Clerk U.S. Circuit Court, 
Eastern District of Louisiana. 


206 THe UNITED STATES OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to The New Orleans Gas-Light 

Company, Greeting : 

You are hereby cited and admonished to: be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a motion 
& order for an appeal entered & filed in the clerk’s office of the cir- 
cuit court of the United States for the fifth circuit and eastern 
district of Louisiana, in the suit ——— Hattie L. Whitney, 
natural tutrix of W. W. Whitney, M. G Whitney, and Zulieme 
Whitney, heirs of said Myra Clark Gaines > James Y. Christmas, 
natural tutor of W. W. Christmas, Rhoda ‘B. Christmas, as heirs 
of Myra Clark Gaines, said tutor and tutrix administering said 
succession of Myra Clark Gaines and any other legal representa- 
tives of her, said M. C. Gaines, and of her succession, if any, com- 
plainants; The City of New Orleans, defendant; The Board of 
Liquidation of the City Debt, The New Orleans Gas-Light Com- 
pany, John Klein & Co. , intervenors, are appellees, and The Louis- 
lana National Bank, earnishee, is appellant, to show cause, If any 
there be, why the decree rendered against the said Louisiana Na- 
tional Bank, garnishee, as in said motion for appeal mentioned, 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Morrison. R. igre Chief Justice of the 
Supreme Court of the United States, this 29th day of March, in 
the year of our Lord one thousand cight hundred and eighty-six. 


EDWARD CG. BILLINGS, Judye. 


207 [indorsed :] United States circuit court, eastern district of 

~ Louisiana. No. $8825. Myra Clark Gaines vs. The City of 
New Orleans et als. Citation of appeal. Iiled April 6, 1886. HL. 
J. Carter, d’y. clerk. 


S4 LOUISIANA NATL BANK, &¢., VS. MKS. H. L. WHITNEY ET AL. 


Marshal’s Petiirn. 


Reeerved Mar. 50, ISS6, by the U.S. marshal, and on the 50th — 
March, ISS6, 1 served a true duplicate of the within citation of 
appeal on the New Orleans fGas-Light Company, appel-eos herein, 
by handing the same to Mr. A. TE. Sieward, whom PE knew to be pres- 
ident of said company, and leaving the same in tas hands me the 
city of New Orleans. 


Rk. B. PLEASANSIS, 
OS. Marsl’l, bh. 2D. of La. 
By JNO. BAKER, 
Dep ty U. S. Mar. 


i, John Baker, being duly sworn, do depose and sav that I 
clhhh a lawful anid duly qurified deputy of lt. 13. Pleasants, Lnited 

States miurshal, castern distriet of Louisiana, and that the return e 
ot Service CLs above Sel forth Is true anid correct. 


JOHN BAKE. 


Sworn to and subscribed before me this 6th day of April, PSs6. 
HW. J. CARTER, 
Deputy CT, rk. U;. N. (vrei Court, 
eastern District of Lowisiand, 


endorsed on cover: BE. Louisiana C. C. U.S. No. 9S6. The 
Loulsianna National Bank, garnishee, plamtif in error and appel- 
lant, vs. Mes. Tlattie L. Whitney, natural tutrix of W. W. Whitney, 


M. Gi. Whitneyjand Zulteme Whitney, heirs of Myra Clark Caines, 
decensed, chal. No. 957. The Board of Liquidation of the City 
Debt, appellant, cs. Mrs. Hattie L. Whitney, natural tatrix of W. 
W. Whitney, Mo. G. Whitney, and Zulieme Whitney, heirs of Myra 
(‘lark Ciaihes, deceased, ef al, liled September bam LSS6. 


UNITED STATES SUPREME COURT. 


No. 986. 


THE LOUISIANA NATIONAL BANK, Appet- 
LANT AND PLAINTIFF IN [.RROR, 
US. 
MISTRESS HATTIE L. WHITNEY, Narourar 
TuTRIx, AND OTHERS. 


No. 987. 
BOARD OF LIQUIDATION OF THE CITY DEBT, 
vs. 
MISTRESS HATTIE L. WHITNEY, ‘Turrix or 
W. W. WHITNEY AND OTHERs. 


Brief for Appellants and Plaintiffs in Error. 


HENRY C. MILLER, 
Of Counsel for Appellant and Plaintiff in Error. 
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L. GRAHAM & SON, PRINTERS, 101 GRAVIER ST. 


UNITED STATES SUPREME COURT. 


No. 986. 


THRE LOUISIANA NATIONAL BANK, Appet- 
LANT AND PLAINTIFF IN ERROR, 
vs. 
MISTRESS HATTIE L. WHITNEY, Narerar 
Turrix, AND OTHERS. 


No. 987. 


BOARD OF LIQUIDATION OF THE CITY DEBT, 


vs. | 
MISTRESS HATTIE L. WHITNEY, Turrix or 
W. W. WHITNEY AND OTHERs. 


Brief for Appellants and Plaintiffs in Error, 


SraTeMENT or Facts. 

Under the judgment recovered by Mrs Myra Clark 
Gaines against the City of New Orleans for a very 
large amount, that judgment being now on appeal to 
this Court and undecided, an execution was issued on 
May 22d, 1883, and, with a view of seizing, under that 
judgment, a fund of forty thousand dollars on deposit 
in the Louisiana National Bank, that Bank was made 
garnishee and cited toanswer respecting the fund (Rec., 
p.1). The Bank answered that the fund attempted to be 
seized was not subject to seizure, but had been dedi- 
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cated by the Legislature of the State of Louisiana, 
with other assets, to the payment of the bonded 
debt of the city, and the answers referred to the 
Act making this dedication, and which vested title to 
the fund in the Board of Liquidation, a corporation 
created by law to hold and apply assets not devoted to 
public use, to the payment of the bonded debt, the 
answer averring that the fund of forty thousand dol- 
ars was within the class of assets dedicated. See 
Act No. 133, of 1880, S. 5, Sess. Acts p. 181. ‘Thus, 
in effect, the answers averred that the title to the fund 
was not in the City, the execution debtor, but in the 
Board of Liquidation. (See answer Rec, p. 6,) These 
answers, under the law of Louisiana, were conclusive 
against the seizing creditor unless traversed and djs- 
proved. (See Louisiana Code of Practice, Articles 247, 
264 and 642.) On June 12th, 1883, the execution 
creditor filed a traverse to the answers of the garnishee 
averring that the fund belonged to the City and was 
liable for its debts. (Record p. 17.) On November 
19th, 1883, the Board of Liquidation filed its interven 

tion (Louisiana Code of Practice, Articles 389, et seq.), 
in support of the answers of the garnishee, alleging the 
title of the Board to the fund and praying for judg 

ment maintaining its title to the fund. (Record p. 17.) 
The intervention of the Board of Liquidation was tried 
and submitted to the Court for its judgment on Janua 

ry 5th, 1884. It has never been decided by the Court. 
On December 14th, 1883, « rule was taken by the ex- 
ecution creditor upon the bank, as garnishee, to pay 
the fund into the registry of the Court. (Record p. 43.) 
The only ground suggested in the rule for taking the 
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fund from the bank, in which it was deposited, was that 
it was necessary that the Court should reduce the 
fund to possession in order to determine the rights 
of the parties claiming it. (Record p. 43.) No 
action was taken by the Court on this rule from 
November, 1883, to February, 1886. Then, on Feb’y 
7th, 1886, no decision being made on the intervention 
of the Board of Liquidation, or on the answers of the 
garnishee, both issues having been under advisement 
since 188¥, the Court made an order that the bank 
should pay the fund into the Registry. Then this or- 
der was vacated (R., p. 51), the order directing that 
the parties in interest were to be heard by briefs with- 
in five days as to the propriety of the Court order- 
ing the deposit of the money in the Registry. There- 
after the Court, on March 15th, 1886, rendered an or- 
der directing the bank to pay the money (less a certain 
sum already paid out of the fund), into the Registry 
of the Court. This order was made against the oppo- 
sition of the Board of Liquidation, and, notwithstand- 
ing the answers of the garnishee, not set aside but 
standing in full force, that the title to the fund was in 
the Board of Liquidation and not subject to the execu- 
tion of the creditor, and it was at the instance of this 
creditor, whose right was thus denied, that the Court 
ordered the bank to pay the money, the order stating 
the New Orleans Gas Company claiming an interest, 
concurred, and that the Board of Liquidation appeared 
resisting the order. (See Record, p. 52.) From that 
order the bankas garnishee, and the Board of Liquida- 
tion each took an appeal to operate as a supersedeas. 
As the suit in which the execution issued was in 
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equity, but the issue arising on the execution and the 
answers of the garnishee. was to be determined by the 
provisions of the Louisiana Code of Practice, it was 
deemed prudent on behalf of the garnishee and the 
Board of Liquidation, in addition to the appeals, to sue 
out writs of érror with bonds required for the superse- 
deas of the execution. These appeals and writs of 
error are now before this Court. So is also the main 
case of Myra Clark Gaines against the City of New 
Orleans. The motion now before this Court is by the 
execution creditor to dismiss these appeals and writs of 
error. 


ASSIGNMENTS OF ERROR. 


ist. Under the law of Louisiana the answers of the 
garnishee, the Louisiana National Bank, that the fund 
was not subject to the plaintiff's execution but had been 
destined to certain uses by the Legislature of Louisi- 
ana and conveyed to the Board of Liquidation, were 
conclusive against the execution creditor, unless trav- 
ersed and set aside by a judgment in due course, and it 
was error for the Court in despite of these answers, 
never set aside, and in despite of the Board of Liqui- 
dation whose intervention averred its title to the fund, 
to order the bank to pay the money. 

2nd. Even if it was at all competent for the Court, 
under the circumstances stated, to make any order that 
the garnishee should pay the money, the answers stand- 
ing uncontradicted and not set aside, conclusive against 
the seizing creditor, still there was no proof, or offer to 
prove, nor any suggestion even, that the fund was en- 
dangered; or any basis exhibited for the order for the 
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garnishee to pay the fund in his hands; and, on this 
ground, it was an error fur the Court to order the gar- 
nishee to make the payment. 

3rd. That the Court should have rendered a judg- 
ment on the traverse of the answers of the garnishee, 
and on the intervention of the Board of Liquidation, 
claiming the fund; and, without deciding these issues, 
it was an error for the Court to order the garnishee to 
pay the fund, for the payment of that fund depended 
upon the judgment on the traverse of the answers. 


ARGUMENT. 


The answers of the garnishee in this case substan- 
tially averring that the title to the tund was in the 
Board of Liquidation and not in the execution debtor, 
the remedy of Myra Clark Gaines, the seizing creditor, 
to traverse and have the answers set aside if she con- 
ceived the answers could be overthrown by proof, was 
distinctly pointed out by law, and to that remedy the 
seizing creditor resorted (Record, p. 17). The traverse 
was assigned for trial, testimony was taken, and the 
issue submitted to the Court on January Sth, 1884, for 
its judgment, and at the same time there was tried and 
submitted the intervention of the Board of Liquidation 
claiming the fund. But the Court, instead of following 
the course of proceeding established by law, and de- 
ciding the traverse, and adjudging the liability vel non 
of the garnishee upon its answers and the testimony 
produced in opposition to the answers, rendered no 
judgment at all, either on the traverse or on the inter- 
vention. From Jannary, 1884. to February, 1886, the 
traverse as well as the Intervention were held under 
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advisement, and never determined. And on March 
15th, 1886, the Court, instead of any judgment on the 
traverse itself, rendered an order that the garnishee 
should pay the money into the Registry. This order 
was made upon the rule taken by the seizing creditor, 
whose right to the fund was explicitly denied by the 
answers. (See rule taken in 1883, Record, p. 17.) 
By the Articles of the Code of Practice the seizing 
creditor was put to the traverse for her remedy. The 
seizing creditor had no right to call on the garnishee 
until the answers were disputed and set aside, and it is 
submitted that the Court has no power under the law 
to substitute fora judgment on the traverse an order, 
unknown to proceeding against garnishees, that the 
money should be taken from the possession of the gar- 
nishee. It is submitted that the order was without 
warrant and contrayy to law. See Louisiana Code of 
Practice, Articles, 247, 264, 642, Catov vs. Merril, 16th 
Lou. Annual Rep., p. 138. 

In the brief filed here in support of the motion to 
dismiss, allusion is made to the bank as a trustee, and 
to the power of Chancery Courts to displace one trus- 
tee and substitute another. It is true that the suit of 
Myra Clark Gaines vs. the City is in equity, but it to 
execute the judgment it be conceded she can resort to 
the statutory remedy against garnishees, the garnishee 
does not thereby become a trustee, and the seizing 
creditor must to conform to the law  govern- 


ing remedies against garnishees. The bank is a gar- 


nishee, and a party to the controversy, and the fund 
rightfully in its hands when the garnishment process 
issued must remain in its hands under the laws until 
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judgment in due course is rendered, overthrowing its 
answers and adjudging that the seizing creditor is en- 
titled to that fund. © 

In the order to pay the money, it is stated that the 
New Orleans Gas Light Company, Complainant in the 
suit 1044, joins with plaintiffs (i. e., the seizing cred- 
itor) in the motion. But if the seizing creditor was 
without right to demand the payment of this fund, it 
is immaterial whether or not joined by the party named 
in the order. The Board of Liquidation, whose right 
to the fund is exhibited in the answer, resisted the or- 
der and appealed from it. (See Record p. 52.) 

The liability vel non of the garnishees to the seizing 


creditor was linked with the controversy between the 


i Board of Liquidation and the seizing creditor. The 
I law required the Court to adjudicate in one judgement 


on the demand of the seizing creditor and the demand 
of the Intervenor. The Court gave no such judgment, 
but undertook to determine that the garnishee should 
pay the money, when the question, whether the fund 1 
could be taken from the garnishee at all, was involved 
in the controversy, not determined, although the law 
required that controversy to be determined in one and 
the same judgment. 

See intervention and order that it be filed. (Record 
p. 44.) 

See Code of Practice, Articles 389-394. 

It will be observed too that the order to take these 
funds from the garnishee is not supported by the sug- 
gestion of any basis on which Courts act when they 
rightfully give such orders. It is not pretended that 
the Bank is unsafe, or is there the faintest suggestion 
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that the fund is endangered. There was, it is sub- 
mitted, no basis in law or in fact for the order. 

The bank, as garnishee, had the right to maintain its 
lawful possession of this fund, for the Board of Liqui- 
dation, in whom the Bank’s answers averred the title to 


be. The Board of Liquidation itself had the right to 
maintain the custody of the fund inthe Bank. Both 
resisted the order and both appealed. The gratuitous 
suggestion in the brief of the other side that the 
Bank’s motive is to hold on to the money, is of no 
pertinence. If the order to pay the money, is, as is 
contended, violative of the right to the fund and to its 
custody, the Bank is simply resisting an illegal order 
proposing to take from it money rightfully deposited 
with it. It had the interest required to appeal from 
the order it conceived to be illegal, and the judgment 
was final as to the Bank. The Board of Liquidation 
also had the interest and right to appeal. 

It is respectfully submitted the motion to dismiss 
_ should be refused. 
HENRY C. MILLER, 


Of Counsel for Appellant and Plaintiff in Error. 
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Art. 264: Although the answer of the garnishee to 
the question put to him be made under oath, the 
plaintiff may, nevertheless, show the same to be Gide. 
either by positive written proof, or by the oath of two 
witnesses worthy of belief, in the same manner as 
when interrogatories on facts and articles have been 
put to a ps arty inasuit; and if it be proved by such 
evidence that the garnishee has in his hands property 
or effects belonging to the party against whose prop- 
erty the attachment has been sranted, or that he be 
indebted to him in any amount, such property and 
effects, as well as such sum as may be due by him, 
shall be subject to satisfy such judgment as may be 
rendered against the defendant. 

Art. 642. * * * * * And whenever a party 
plaintiff in a cause has applied for a writ of fiert facias 
against the defendant, and has reason to believe that a 
third person has property or effects in his possession or 
under his control, belonging to the defendant, or is in- 
debted to him, he may cause such third person to be 
cited to answer, under oath, such interrogatories as 
may be pr opounded to him touching said property aud 
effects, or such indebtedness, in the same manner and 
with the same regulations as are provided in relation 
to garnishees in case of attachment and pursuant to 
special laws. 

As to conclusiveness of garnishee’s answers see: 

Halpen vs. Barringer, 26th Louisiana Annual, p. 
670, 

Cator vs. Bank, 16th Louisiana Annual, p. 137. 

Blanchard vs. Vargas, 18th Louisiana Reports, p. 
488. 

1st Hennen’s Digest of Louisiana Decisions, p. 146, 
Sec. 3. 

The following decisions of the Supreme Court of 
Louisiana sustain the title of the Board of Liquidation 
of the City Debt, under the Act No. 133 of 1880, to 
all property of the City not dedicated to public use: 

Board ot Liquidation vs. New Orleans, 32d Louis- 
jana Annual Reports, p. 915. 
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Same vs. Same, 36th Louisiana Annual Reports, p. 
524. , 
Acts 1880, No. 133, Sees. 1, 3 and 5; Session Acts, 
pp. 180, ef seq. | 

Art. 389, C.P. An intervention or interpleader is a 
demand by which a third person requires to be per- 
mitted to become a party in a suit between other per- 
sons, by joining the plaintiff in claiming the same 
thing, or something connected with it, or by uniting 
with the defendant in resisting the claims of the plain- 
tiff, or, where his interest requires it, by opposing 
both. 

Art. 394, C. P. The judge cannot refuse to admit an 
intervention; but he must pronounce on its merits at 
the same time that he decides the principal action. If 
the demand be not sustained, the person intervening 
shall be decreed to pay the incidental costs. 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, ISSG. 
No. 986. 
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THE LOUISIANA NATIONAL BANK, GARrNISHEE 
‘ PLAINTIFF IN ERRoR AND APPELLANT. 
VeETSUS 
. HATTIE L. WHITNEY, NarvraL Turrrx oF 
W. W. Wuitney, M. G. Witney ann ZULIME 
Witney, Herrs or Myra Ciark GAINES, DE- 


CEASED, Er ALs. 


No. WSN. 
THE BOARD OF LIQUIDATION OF THE CITY 
DEBT, AprELLANT, 
ones 
. HATTIE L. WHITNEY, Natrurau Turrix or 


W. W. Wuiirney, M. G. Wuitxry ann ZULIME 


Wuttvey, Herrs or Myra Ciark GaAINeEs, DE- 


CEASED, Tir At. 


And now come the appellees and defendants in 
error, Mrs. Hattie L. Whitney, natural tutrix of her 
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minor children, W. W. Whitney, M. G. Whitney and 
Zulime Whitney; and James Y. Christmas, natural 
tutor of his minor children, W. W. Christmas, 
Rhoda B. Christmas, and James M. Christmas, 
in the above numbered and entitled causes, by their 
solicitors, and move this Honorable Court to dismiss 
the appeals and writs of error taken by the Louisiana 
National Bank and by the Board of Liquidation of the 
City Debt from the United States Circuit Court for 
the Eastern District of Louisiana, and filed in this 
Court September 15th, 1886, for the reason that no 
final judgment has been rendered in said cause. But, 
if the Court should think otherwise, then movers join 
with their motion todismiss a motion to affirm, on the 
eround that, although the Record may show that this 
Court has jurisdiction, it is manifest that the writ of 
error and appeal were taken for delay only, and that 
the question, on which the jurisdiction depends, 1s too 
frivolous to need further argument. 

This motion will be submitted to the Court on 
Monday, April 11th, 1887, at 12 o’clock Mm. 

TrroMAs J. SEMMES, 
ALFRED GOLDTHWAITE, 
Solicitors for Defendants tn rror. 


Movers submit the following statement of facts 
contained in the Records, Nos. 986 and QYS7, and brief 
in support of their motions: 

On the 22d day of May, 1885, in the case of Myra 


Clark Gaines vs. Citv of New Orleans, No. 8825 on 
the docket of the United States Circuit Court for the 
eastern District of Louisiana, a writ of fiert facias 
was Issued from the Clerk’s office against the City of 
New Orleans for one million nine hundred and twenty- 
five thousand six hundred and_ sixty-seven 83-100 
dollars, with interest on nine hundred and fifty thou- 
sand one hundred and ten ($950,110) dollars, at the 
rate of five per cent. per annum from the 10th of Jan- 
uaryv, 1881, until paid; and the further sum of $84,000, 
with interest thereon at five per cent. from January 10, 
1881, until paid, an | costs of suit. Tr., pp. 1-2. 

On the 29th of Mav, 1885, a supplemental petition 
was filed in said suit No. $825, and the Louisiana 
National Bank, B. T. Walshe, City Treasurer, and in- 
dividually, and W. J.) Behan, Mayor of the City of 
New Orleans, and individually, were made parties to 
said suit, and cited to answer under oath, interroga- 
tories) propounded in garnishment proceedings. Tr. 


Joseph H. Oglesby, President of the Louisiana Na- 
tional Bank, in answer to the 4th interrogatory in be- 
half of the Bank, admitted having in bank the sum of 
840,000 deposited, which had been received by the 
City of New Orleans from the Louisville & Nashville 
Railroad Company, under an agreement with the City 
of New Orleans, that the city would ratify and confirm 
eertain grants to the New Orleans, Mobile and Chatta- 
nooga Railroad Company, by the Acts of the Louisiana 
Legislature, No. 26 of 1569, and No. 51 of 1870, and 
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other acts of certain batture property of the city, and 
should acquiesce in a judgment rendered by the Cir- 
cuit Court, maintaining said grants in the suit of The 
New Orleans, Mobile and Texas Railroad Company vs. 
The City, and dismiss the appeal taken by the city 
from the said judgment then pending in this Honorable 
Court. The appeal has since been dismissed. See 
Board of Liquidation vs. L. and N. R.A. 109 U.S. 
221; Tr. pp. 7-8; Testimony of J. H. Oglesby, Tr. 
19-20-21. 

On the 17th of December, 1883, the solicitors of 
complainant moved the Court, that the $40,000 ad- 
mitted by the Louisiana National Bank to be in its 
possession, deposited by the Treasurer of the City of 
New Orleans, to the credit of the general fund of the 
city, should be paid into the registry of the Court, 
there to remain subject to the further order of the 
Court. Tr. 45. On the 14th day of December, 1883, 
the Board of Liquidation filed, by leave of the Court, 
an intervention and third opposition claiming the 
S40,000 in the Louisiana National Bank. Tr. 44-45-46. 

The motion to pay the money into Court was argued 
by counsel, and submitted on January 5th, 1884, and 
on February 17th, 1886, an order was entered making 
the rule absolute, granting the motion, and requiring 
the Louisiana National Bank to forthwith pay into 
the registry of the Court the sum of forty thousand 
dollars, less the amount decreed to be paid to Mrs. 
Sarah M. King, Exeeutrix of Suecession of W. W. 
King. Tr. 61. This order was on the 19th February, 


1886, vacated, and parties were allowed five days to 
file briefs. Tr. 51-2. Subsequently, the motion was 
allowed, and the Louisiana National Bank was ordered 
to deposit, within five days, in the registry of the 
Court the aforesaid sum of forty thousand dollars in 
the hands of the said, The Louisiana National Bank, 
deposited by the City of New Orleans, specially to be 
retained under an agreement between the City of New 
Orleans and The Louisville and Nashville Railroad 
Company, less the amount heretofore paid out of said 
fund to Mrs. Sarah M. King, Executrix of the estate 
of W. W. King. Tr. 52. 

From this order a writ of error and an appeal to be 
a supersedeas, and to stay execution of said final de- 
eree, were allowed to the Louisiana National Bank, 
upon the Bank executing a bond in each case, accord- 
ing to law, in the sum of ten thousand dollars. 
Tr. 53, 45-6. | 

Subsequently, on the 25th day of March, 1886, an 
appeal to be a supersedeas was allowed to the Board 
of Liquidation of the City Debt, upon the said Board 
of Liquidation of the City Debt furnishing a bond 
and surety in the sum of ten thousand dollars, 
conditioned as the law direets. Tr. 56. On 
the 25th dav of March, 1886, was filed with 
the bond, the copy of petition filed in the 
Civil District Court, Parish of Orleans, Division B, 
in the Succession of Myra Clark Gaines, No. 15,115, 
of Mrs. Hattie L. Whitney, as the mother of the minor 
children, William Wallace Whitney, Myra Gaines 


Whitney and Zulime Whitney, their nataral tutrix, 
qualified according to law, and joined in the petition 
with her was James Y. Christmas, as the father of his 
minor children, William Wallace Cheistmas, Rhoda 
B. Christmas and James A. Christmas, and as their 
natural tutor, qualified according to law. The said 
minor children, Whitney and Christmas, being the 
sole heirs-at-law of the late Myra Clark Gaines, Hat- 
tie L. Whitney, as natural tutrix, and James Y. Christ- 
mas, as natural tutor, asked to be authorized to admin- 
ister the Succession of the late Myra Clarke Gaines. 
An order was made thereon by W. TT. Houston, Judge, 
authorizing the said Fattie L. Whitney and James T. 
Christmas, in their capacities of natural tutrix and 
natural tutor of thetr minor children, to administer 
upon the Succession of Mrs. Myra Clark Gaines. 
Tr. 58-9, 

A bond for writ of error of Louisiana National Bank, 
with Joseph H. Oglesby, as surety, was filed March 
24th, 1886. Tr. 54-5. 

An appeal was granted to the Louisiana National 
sank, March 25th, 1886.) Tr. 55-6. 

A bond for appeal of Louisiana National Bank, with 
Joseph Hf. Oglesby as surety, was filed March 29th, 
ISS6. Tr. 59-60. 

An appeal was granted to the Board of Liquidation, 
Mareh Both, T8se, Ur. 56. 

A bond for appeal of Board of Liquidation of the 
City Debt with Joseph TH. Oglesby, as surety, was filed 
Mareh 25th, 1886.0 Tr. 56-7. 
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A writ of error was. filed Mareh 24th. 1886. and a 


copy thereof was lodeed by the Louisiana National 
Bank, plaintiff in errer, for Hattie L. Whitney, tutrix 
ik Gaines: James Y. Christ- 


of the heirs of Myra Cla 
mas, tutor of heirs, «nd other defendants in error 


named in the writ. Tr. GO-1. 


Brier ry Support or Mortoys to Dismiss AnD AFFIRM. 

The reeord in these cases discloses no final judg- 
ment from which a writ of error or appeal ean be 
brought to this Court. 

The order that the Louisiana National Bank should, 
within five davs, deposit in the registry of the Court, 
subject to the further order of the Court, the sum of 
forty thousand dollars in the hands of the said Louisi- 


ana National Bank, found in Transcript, p. 52, was 
not a final judgment, but was interlocutory only. The 
Bank had no interest in the money, and claims 
nothing. 

The Board of Liquidation of the City Debt was an 
intervenor, but no judgment was rendered against it, 
or upon its petition of intervention. 

Until there is a final judgment, neither the Bank 
nor the Board of Liquidation ean appeal. Cushing 
vs. Laird, 107 U.S. 76. 


A decree that money shall be paid into Court, or 


that property held in trust shall be delivered to a new 
trustee, appointed by the Court, is interlocutory only, 
and intended to preseive the subject matter in dispute 
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from waste or dilapidation, and to keep it within the 
control of the Court, until the rights of the parties 
concerned can be finally adjudicated, and cannot be 
appealed from. Forgay vs. Conrad, 6 Howard, 201. — 
. The motion to have the money paid in the registry 
of the Court, was one addressed to the discretion of 
the Court, and belongs to that class, and when orders 
are entered thereon, writs of error will not lhe. The 
City of New Orleans asserted no claim, and urges no 
defence. The Bank was a stakeholder or trustee only, 
without any right. 
The sole motive of the Bank is to retain the control 
and use of the money. 
The Board of Liquidation of the City Debt has not 
been condemned, nor has its claim been rejected. The 


appeals and writ of error should be dismissed. 
Respectfully submitted, 
THOMAS J. SEMMES, 
ALFRED GOLDTHWAITE. 


Solicitors for Mrs. Whitney and James Y. Christmas, 
Natural Tutrix and Natural Tutor, Defendants in 


jV o 
MVror. 


